Cites & Insights

Crawford at Large/Online Edition
Li braries « Policy

Volume 12, Number 7: August 2012 ISSN 1534-0937

Intersections
It Was Never a Universal Library:

Three Years of the Google Book Settlement

Remember the Google Books settlement? It was going to settle a four-
year-old pair of lawsuits (four years old then, eight years old now)
against Google (by the Association of American Publishers, AAP, and the
Authors Guild, AG) asserting that Google was infringing on copyright
through its two-line snippets from in-copyright books scanned in the
Google Library Project—and by the scanning itself. Later, a third group
representing media photographers also sued Google for the same actions.
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A proposed settlement was announced in October 2008. Lots of
people had lots of things to say about it—-not unreasonably, since it had
major implications. The March 2009 Cites & Insightsis a 30-page
discussion of the settlement and what was being said about it. An essay
in the July 2009 issue addressed the misuse of the English language by
some commentators. I assumed—as I believe most other observers did—
that the settlement might be modified slightly but would probably be
approved within a year or two, maybe even faster than that.
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Now? The settlement (modified) is dead: The judge struck it down
as being unfair. Most of those who were commenting on it (including
me) really didn’t deal with what turned out to be the core issue: You
can’t substantially transform copyright law by settling a class action
lawsuit.

We are, in some ways, back to square one after the better part of a
decade. There will assuredly be more developments over the next (year?
five years? decade?), but given the clear death of the settlement itself, I
thought this would be a good time to update the situation.

If you've managed to ignore the settlement (called GBS for convenience,
as it is by at least one of the truly knowledgeable commentators) so far, I'll
suggest reading my March 2009 overview and possibly a few of the items it
points to. 'm not going to rehash it—as it is, this discussion is longer than
the earlier one, even as it's fundamentally a story of failure.

Or is it? Maybe the failure of GBS is a success in other areas—
including (potentially) areas such as fair use and sensible planning for
library futures.

This is a long set of notes and comments (cites & insights). It strikes
me that the topic and complexity deserve that length—but note that I'm
offering much briefer excerpts and comments on most items than I
normally would in this sort of roundup.

After two sets of general notes and overviews (one before the
settlement was rejected, one after) I'm breaking the discussion down by
topics rather than chronologically.

General Notes: Before the Outcome

It may be amusing to start with the single item I retagged “gbs-paranoia”
when I was retagging nearly 300 “gbs” items in Diigo. It's by Steven Levy,
posted at wired.com on March 31, 2009 with the title “Who’s Messing
With the Google Book Settlement? Hint: Theyre in Redmond,
Washington.” It's as fair-minded, balanced and objective as most of
Steven Levy’s writing, especially where certain computing companies are
concerned.
Here’s the nub of the “story”: New York Law School’s Institute for
Information Law and Policy filed an amicus curia brief (or, when Levy
wrote this, plannedto file a brief) during the pre-hearing period set for
such briefs—as did many other parties.
%2bl AETET ¢ xEAO OEA . Ax 91 OE , Ax
y $ AT EIAOROOAET AE®AA OEAABOIOHAORAI OEA
1 Ax AT AT OQBARTIAT ET £ OAT AA OEAEO A
AAi T AOAOGEA OAI OAO ET OEA AECEOAI A
AT A EAOT AOO T Ax ET & OI ACET T Ald (A)'I' [
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Which seems reasonable—but apparently it's not OK (at least in Levy’s
mind) for Microsoft to underwrite that contribution.
4eA AEEAZE ET OAOOEGCAOI O T £# OEA . Ax
"OEITATTATT8 )T Al AAOI EAO AAOAAO
"OEITATTATT xT OEAA AO A DOl COAI I .
AT 1T ZAOAT AA ET &AAOOAOUhK ' OEXO Al £AI
OEA AT T E OAOOI Ai AT O xEOE A Pil EAU
AT A OEA -EAOI O1T #60 AgAA OAI ET AAA ' C
EAO EAA A Ai1T OET OEI ¢ ET OAOAOO EI &
Microsoft provided $50,000. According to a Microsoft counsel, Microsoft
funds “dozens of law projects.” Microsoft had no say in the content of
the brief. Frankly, I know of nobodyother than Steven Levy who regards
Grimmelmann’s GBS work as being biased or less than first-rate: He’s
generally acknowledged as the go-to commentator. But here’s Levy’s final
paragraph in this nasty little hit piece:
4001 06 1 60 OEAO Ai AGAOAOO EAAEAO |
AAAAAT EA COAT O OEAO i AU EAI P POO O
Now, on to writers who are less into Heroes & Villains as standard
operating mode.

The Audacity of the Google Book Search Settlement

A striking title for this August 10, 2009 piece by Pamela Samuelson at

Huffington PostSamuelson is a law professor at UC Berkeley. Here’s the

opener:
371 OOUR +ETAI A8 4EA "TicCiA "iiE 3
ApbpOl OAAh OEA 17100 OECTI EAEAAT O Al
i TAAOT AOA8 %@bl i EOET QOEMI Al BAmli O QA4
AOT 6CEO AU A Oi All 1061 ARO 1T &£ bl AEI]
EAO 1T ACi OEAOAA A OAOOI Ai AT O ACOA/
AT i bl 01l ou 1 EAATOA o1 A1l AITEO EI
£l OAOGAO8 4EEO OAOOI AEBODOOAx Ell £ OBA
ET AOOOOU AT A T &£ pOAI EA AAAAOGO O
Ai AT AEAA ET ATTEO8 (1 x AOAAAETI 60 E

She recounts the two lawsuits briefly and notes a couple of key points,

after noting Google’s claim that the snippets constituted fair use and that
Authors Guild did not fairly represent the class of affected authors:
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AOOET OO T &#/ ATTEO ET OEA -EAEECA
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I like (and find hard to fault) Samuelson’s somewhat cynical comments

on why Google, the AAP and the Authors Guild were all willing to settle:

31 xEU AEA '"T1cCci A AAAEAA O OAOBOI
DAOEARBGEAU %i AT BAI h xET EAO 1T AOGADO
OAOQOETI 6O AOEOEO c¢ci O1 xAOOGAhRe 'i1ic¢C
" OEI A xI O A AA xEil1ETC Oi OAOOI A

OEA bPi AET OEEZE A1l AOO Oi Ai1 DPAOOITO
iO ITTOA AT EO8 4EA OAOGOI Al AT O Al Oi
Ai i i AOAEATI EUA Ail ATTEO 1T x1 AA Au O
7EU xT O1 A 10 AT A OEA ' OEI A AA xE
AAAADOA OEA ACOAATI AT 6 AAOGECi AGAO
OAPOAOCAT OAOEKXEA O MORBRAGE® AT A OEA

i AOEAAT O0OAI EOEAOO j!!10q AO OEA
OOAAI AOOB8 4EEO AAOECGCI AOETT AT OOOA
AgbAl AAA OAOPI T OEAEI EOEAO AT A bPi x
AECEOAT Al T EGABAOAAREAEAOEROET ¢ A
After further discussion, Samuelson focuses on the non-
representativeness of the Authors Guild as one reason to object to the
proposed settlement—noting that the terms serve the interests of AG and
AAP members much better than they do “the thousands of times larger
and more diverse class of authors and publishers of books from all over
the world.” Thousandsof times larger? Yep: AG has about 8,000
members; she cites OCLC estimating 22 million authors of U.S. books
since 1923—and AAP is essentially the Big Six, while there are tens of
thousands of small publishers in the U.S. and abroad. It's a good brief
comment on one good reason to question the settlement from a respected
source who’s on the skeptical side of the fence.

Pros and cons of the Google book deal

I suspect this May 1, 2009 piece by David Weinberger appearing in
KMWorld offers a fairly typical attitude as to what was likely to happen—
an attitude I shared at the time, based on the reading I'd done:
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AEADAT T DAOOEAOI A0 @®@ALHT IOE®I OQER
i ATu pAi I A AOA T AEAAOET ¢ O OAO
Given that assumption, Weinberger phrases the opening not as a “could

W,

be” but as an “is”:
4EA "TT ¢l A "ITE 3AAOAE OAOOI Ai A1 O
AEC OOAD AEI@xAIOAI8 NO@HOOAEOCOAAOU8 4E,
AAT 06 O1 AEAT CAh T AETIT U A& O OEA AA
What he believes to be the good points? The first paragraph of that

section gives me pause, partly because I think of “indexing” differently
than what Google does with books:

4EA DOAI EOEAOO AOA 1T EEAITU O 1IAE.
ET AAGET ¢ A OACOI AO IPAAAIQGO T OFE ADGD A A5G B
O0i OAAOAE OEAI OEA '11ciAh OAA A b
Al pus "TTEO OEAO AOA 100 T A& AIDUO
AT xT1TAAAAT A &£ O A£OAAR AO EO TT1U i

He regards the OP/orphan works portion as the most significant
“goodness.” Additionally, he’s enthused about being able to do text
analysis over the entire corpus of Google Books.
"O00h &I O A1l OEEO EI Uh OEAOA AOA A
OEEO EO A OAOOI AT AT O AAOxAA#AT 11 Cl
uir 6 OEeET E T &£ PATDPIA xET OA ET OAOAOC
OEEO ACOAAT AT Oh Eile 2AAAAOOR DPAC
He finds three objections “especially trenchant:”
U The supposedde factomonopoly on scanning, indexing and accesing
books? and here, Weinberger makes what | regard as an extreme
i A A@bdgle & about to become our national library
U 4EA OAATT A Ol ASebohd)thd setemdniGholldidedly O
maintain at least the old standards of Fair Use. We dod want to end
up with even less ability to reuse our culture than we had before. The
existing settlement is a lost opportunity to clarify and expand Fair
Used 7EET A ) ACOAA xEOE OEA EET Al OAT
that narrowed EAEO OOA8 ) ddredEitt Gobgle rekdatdd. 6 O
AAT 60 OAA OAEOETI ¢ ZAEO OOA AO Al
U Institutions will be charged for accessing the digital library.
He notes other issues briefly. What I find most interesting here is the
assumption that the deal will go forward and the (to me) odd set of
objections raised.

I AE/
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I'm citing Stephen Shankland’s June 15, 2009 piece at CNet New$ecause
it's a reasonably good, reasonably brief overview of (some of) the issues
around GBS, quoting a number of those arguing for and against it.

Not that it's perfect. I could have done without the description of
physical libraries as “musty archives” and the alternative wording: “If the
company succeeds in its ambition, the world’s books will emerge from
dusty library stacks to be reborn on the Web, and Google already has a 7-
million book start.” It mustbe possible to refer to libraries without labeling
them musty or dusty or some other term implying that nobody would
(horrors!) actually use them, but, hey, Shankland’s a tech writer for a tech
site.

One sentence is either hopelessly naive or just wrong: “Though
search is Google’s primary business, the company also stands to make
money directly from book search.” Search is not Google’s primary
business. Advertising is Google’s primary business. Search is one way
Google sells advertising. (A company’s primary business is what it makes
the most money doing.)

And then there’s a quote from law school professor Randal Picker
that indirectly, to my mind, says that the settlement didn’t make legal
sense from the beginning (in ways I didn’t grok at the time):

OEAO ) OEETE OEAEEARACAOI EAAQEADED

OEA 1 GOBEOA xT O1T A 11 EOO 1 x10ICOAT C
Al I DPAOEOT 00 O "11ciAs )& Al OxAO E
OEET E OEAU xI 061 A OAU 11 h OEEO 1E
FT1TT1T DIl WoBRAEAGH ODAEARSEO A AEAT AA Ol
I OPEATOEO 1 EAAT OA OEAO xEI 1 AOAAOD
YT OAOT AO ' OAEEOA x1 01 A AA ET A DI

xEOE OAOPAAO Oi6 GRA DIEGBIEAN AAARE B8
I suddenly say to myself: “Who gives the Authors Guild, representing
8,000 authors out of millions, the authority to grant a license of such scope
in any case?” 1 can’t think of a satisfactory answer. For AG to claim
authority to grant a compulsory licensing scheme for orphan works, at
least 99% of which were written by people who are not members of AG
(that's a guess, but it's an educated one), is simply absurd.

Google Books and the Judge

This piece by Anthony Grafton appeared September 18, 2009 on the New
Yorker “Page-Turner” blog. The first paragraph is a newsy item that I
believe overstates the impact of its topic: That is, an agreement that
Google would “allow” On Demand Books to produce paperback versions
of public domain (the piece calls them “out-of-copyright”) books using
the Espresso Book Machine at a recommended $8 price. “The Google-On
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Demand partnership could transform retail bookselling—especially of
books for university courses.” Really? Making two million books all
published prior to 1923, all of which are freely available for the taking,
printable via POD at a fairly high per-copy price, can transformretail
bookselling? “Especially of books for university courses,” since most
courses rely soheavily on public domain materials? Who knew?

That's snark. Sorry. That leads into the real story, perhaps: That
September 18, 2009 was the deadline for submissions to the court
regarding GBS.

4EA OAOOI Ai AT O EAO A 11 02 OEOA AEAO
00 xET OA AITEO OAIl EI OEA EEGE E
OEAT ¢i 1060 1T &£ POET 08 'T1TGCIA xEII

xEEAE EO AAT AZAET A A OECEOO EI Il AAO

xEOE AOOETI OO0 AT A DPOAI BEOHAIG8D -11m AL

OEAO AOA ET AiIPUOEGEO AOGO 100 1 &
AT 1T OEAO AEAT AA8 O0AI DI A OAAOAEET ¢
"TiTcilA OEAO OEAOA ATTEO AQGEOO AT A

/

OEAI T1T1ETA8 4EA OWNEOAHIHT EROOTAIE
xEAOA OEA &OI1 OA@OO AAT AA A& O1 A
OEAi8 'TU OEGCEOOET 1 AAO xET Ai AOi180
&OT i 1700 xOEOAOOSG OOAT API ET O EO |

Note that we've jumped from two million public domain books to the
millions of out-of-print books, with no recognition that these are entirely
different groups. After that enthusiastic paragraph, Grafton notes some of
the problems—e.g., complaints from the Register of Copyrights,
complaints from France and Germany, Amazon’s “predictable”
complaint, trustees of writers’ estates...and “even the libraries that have
provided Google with its raw materials.” Grafton also talks about
metadata issues, quoting Geoffrey Nunberg (see later in this roundup)
and doesn’t come to any conclusions. It's an odd little news story,
conflating two very different topics in a way I find unconvincing. He
assumed a decision would be reached in 2009—"Will the juggernaut
keep rolling? We'll know later this year.” It's not only those notin the
know, like me, who badly underestimated how long things would
actually take.

Google Book settlement: Alternatives and alterations

I believe this perspective by John Mark Ockerbloom, posted September 17,
2009 at* C O € c | v €, is challBt3bicthidst) avéviews that deals with
the original GBS. Ockerbloom was pro-settlement: he feared that a collapse
“might deprive the public of meaningful access to millions of out-of-print
books.” This post is about alternatives others have suggested, along with
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Ockerbloom’s explanations of “why they don’t seem to me as likely to

succeed on their own.” He discusses four possibilities:

U Compulsory licenses similar to those in songwriting? and in some
odd ways GBS would establish a compulsory license of sorts. He notes
that the settlement could be modified such that equivalent licenses

had 0T AA 1T AAA AOGAEI AAT A Oi IigénerdOOh Al

tendency is such that it would be unlikely to pass a compulsory
license law. (Ockerbloom notes that, while the Copyright Office notes
OOAE 1 EAAT OAOh EO OOOEAO O1 AAIi DB Al

1 EAAT OAO AO EADPDAT ET Carkbtpldcefailwe) AT OEA O

U Orphan works legislation8 O! T T OPEAT x1T OEO 1 Ei EOA
xI 01 A AA 1TEAAh AOO EOC8O0 110 CIEIC
comprehensive historical corpus that the Google Books settlement
xI O A Al 11 x8&O04 kA OBAA GO CAAMpeeheAsv
library of millions of out-of-D OET O a1 E AAT OOOU Ai 1 EOOS
those millions are not at all orphans. He also notes that a 2008 orphan
works bill was abandoned by Congress because groups of copyright

holders objected.

U  Private negotiations AAOx AAT "TTCiA 170 O1I OGEAO A
rightsholder. Possible for the Big Six; impracticalin general.

U Copyright law reform8 ( AOA )61 1 NOT OA / AEAOCAITI
covers it fairly well:
10 *AiTAO "TUIA PTET OO 100h EO x1 OI
EAAD T1 A AITTEO ET 1T AOAOOEOU EAE Al

AT PUOEGCEOO bPOOAIT U Au AAEAOI 68 ) O
DOAI EA AT i AET AAOAOI ET AGETT x8A QAIAS

1T6A O OAA Al OEAO ATiI A O bDAC

ETTx1 AACAAAT A 1717 AT DUOEGCEO EOOOAO

A O EO O EADPBAT AT U OEIA O]
Ockerbloom was among those who regarded GBS as imperfect but “still
the most promising starting point for making comprehensive, widely
usable, historic digital book collections possible.” When you read this
commentary, also read the handful of comments—including jrochkind’s,
since that commenter has the same understanding that I do: effectively,
compulsory licensing allows for “cover versions” of a song you wrote (by
paying you or a licensing agency) but doesn’t mean I can start copying
and selling your performance

The Google Books Settlement: \I¢Heiling And What Are They
Saying?

Brandon Butler prepared this for ALA, ARL and ACRL on September 28,
2009. It's a nine-page PDF summarizing key information about “the
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hundreds of filings that have been submitted” regarding GBS. Most of the
summary is a few pages of tables.

After a table showing how many filings there were—more than 400 if
I count correctly, but nearly 300 of those are foreign agencies objecting to
inclusion in the classes—and some brief tables summarizing key
objections and support elements, there are tables showing key supporters
(filing number, party, reason for support), filers “with reservations” (a
category that includes ALA/ARL/ACRL, AAUP and others) and key
opponents (the longest list, and one that includes The United States of
America). Well worth checking if you want to explore this in depth.

The Long and Winding Road to the Google Books Settlement
Jonathan Band’s article in the John Marshall Review of Intellectual Property
Law 227 (2009) is a key document for those wishing to understand the
GBS story in depth. It provides a clear history of the lawsuit, the initial
GBS and some of the objections raised. It notes that the Department of
Justice, on the last day for filings, basically recommended that the
settlement be turned into the status quo, which Band found lacking:

)T TOEAO x1 OAOh OEA 51 EOAA 30A0AO

, EAOOOEBEAAO AAAE O xEAOA EO OOAOC
AEODPI AUO T &£ OAAOAE OAOOI 608 4EA

AT T O0I A0 POOAEAOA x1 O1 A AA AOGAEI AA

xEl OA OECEOOEI-ERAZOOEARAAEDPAAAAOOS
T T CIAA OOCCAOOAA OEAO OEA OAOO 1 AEIT
DOAI EOEAO®BOEEOT ®OOEO xET EAA OAAA
OAOOI AT AT O x1 O1 A xEOE O1 AA AT O1TA

OEAO OAOCAABET CAAREAIIBEYD xT1 O1 A 110

OEC] BEEADKOEED &£ O A AOTI AA AAOACI O
AT i bl AODHANIOEIOI 68 'Ti1 cl A0 AAIEAE
OECEOOEI 1T AAOO x1 OI A 110 1 bbi OA OEA
Al O OEA ETI xi AT A OEA OTETI-ET OEC
Oi AIAODNI T EA AEOOOEAOOEIT OUOOBAI 8

DOl AAAT A AT i bAT OAGEITTh T AT U OECEOO
Al AEIT O xEOE OEA 2ACEOOOU8 -1 OAT OAC
AOOOAT 61 U EAOA 11 AAIT1T1i1EA OAI BAR

i MEAOA AT TEO Ai 1106 AOGAT Eiix OE

I AAT OAET GIEUh EATOOEDOOEI T Al OOAOAOEH
Dol AAATU AA Z£AO 1 AO0O AT i POAEAT OEO
OAOEI 060 OAOAAOAEh OEAT OEA EITOOE
DOI®AA O1T AAO OEA OAOOI Ai Al Os
At that point, the parties involved asked Judge Chin to cancel the fairness
hearing and went back to negotations, emerging on November 13, 2009

Cites & Insights March 2012 9


http://www.jmripl.com/Publications/Vol9/Issue2/Band.pdf

with a revised settlement which has been called GBS 2.0 (and various

other formulations). Key changes (discussed in much more detail in

Band’s article):

U The agreement for full-text display and other services beyond snippets
would leave out books not published in the U.S., Canada, UK or
before January 5, 2009 probably eliminating half the books.

U The Registry would have publisher and author representatives from
each of the four nations.

u )T OO6AAA T &£ EI1AET ¢ OAOGAT OAO &I O
orphans) for five years then using them to cover Registry expenses,
the held revenues would be used to search for orphaiworks authors
and for literacy-based charities.

U GBS2 allows for renegotiation of revenue splits for commercially
available books and changes some deadlinesff opting out.

U A number of changes would make GBS2Zslightly more open to
competition. There are also some other changes in detail and one
possibly major change: An explicit waiver of a possible claim that GBS
immunizes its parties from antitrust actions.

At that point, the new timeline was supposed to result in a February

2010 fairness hearing. Band didn’t think that would be the end of the

road, even if it had taken place then:

| £ Al OOOAh AOGAT EZL£ OEA A1 6006 APDPOI
i OAO8I Ai ABDOO AAT ADPDPAAI OEA §T§OQ6

O
(@}
N~

#EOAOEO8 , EEAXxEOAh EAZ OEA AT 00O OA
OEAO AAAEOEIT O OEA 3AAIT A #EOAOE
AgAl OAAA £OI i OEA 131 Al Ol AERADEIT C
ACAET 60 '"TT1c¢li A £l O OAATTEI C AT A AE
yT OET OOh OEA 1i11Tc¢c AT A xET AET C Ol A
EO A£AO A£O01I 1 EOO Oi OEi AGA AAOOET AOE]

Once again: This is a key document, one I highly recommend for those
wishing to understand the GBS through November 2009. Band writes
well and (to some extent) from a library perspective. Why don’t I just say
“go read it; T'll wait”? Because it's a 104-page (8.5x11) PDF—and even
though perhaps 1/3 of that (maybe more) is taken up with 937 footnotes,
that's still a fair amount of reading. Obviously, I haven’t really attempted
to summarize!

Google Books Settlement 2.0: Evaluating the Pros and Cons
This piece, posted November 16, 2009 on Electronic Frontier
Foundation’s (EFF’s) Deeplinks Blo@yy Fred von Lohmann, is the first of
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several EFF posts evaluating GBS2 (which we'll just call GBS or GBS2
most of the time from here on).

7EAIO AT 11 01 AAA EOCO "1 1T E 3AAOAE

POl

EOOAT £ AT ET OPEOEIxd OWM 'TT1TACH AA G |
3AET DAIGACET A U1 OO00AT £ O wnooAmmle

OAAI T AR OAAOAEEI ¢ OEA AO0I 167BAD

OOAOOAA AO A AOAAI 1 &£ Ol EOAOOA

Oi i AGEET ¢ 1 OAE AOI AAAOq A AIAO /

OAOOI AT AT O OEAO EIT PAO OAI1 11 AKDO

iETTEITO T £ ATTEO TT1ETAS
Instead of offering one very long discussion, EFF’s take is broken down into
several relatively brief parts—this post, for example, is only five paragraphs
long, although those that follow are longer. Von Lohmann recommends
Grimmelmann’s Laboratoriumas a good ongoing source. Here’s the key
paragraph for this brief introduction to a series of posts (some noted later in
this section or elsewhere in this article):

FY:e

(A®A A DPOAOGEAx 1T &£ OEA TAQLOABI 14 EA TAD

AAT AEEO 1T £ OEA DPOI b1 OAA OAOOI Al
ATTEO | PAOGEBOEIAD®I BT T ®BOGq OEAO
| CAET OO OEEO EIi bl OOAT 6 AAT AEEOD

bl OOEAT A AAOQOOEI AT OAIDAMOEMEAG G THT T
i

AT A 1 EIEOAGETITO 1T £ Al AGO AAOEI
AEAZZEAOI OU ET DPOAAEAOEI C EI x
OAOPTITA O OEA 1T AXA' DROOEKAAOI A
OEA DPOI PT OAA OAOOI Al Al 08

Google Books Settlement 2.0: Evaluating Access/Evaluating
Censorship

These two continuations of the item above, by Fred von Lohmann at
Deeplinks appeared on November 17, 2009 and December 3, 2009
respectively.

The first is mostly about potential upsides of GBS2: enhanced public
access and unprecedented online access (at least in the U.S.). It's a good,
brief, fair discussion (as far as 1 can tell). But its also about “The
Uncertainty: Empty Promises, Empty Shelves?”

&EOOORh O1 AAO OEA OAODAIAI BODIOI AD
i OAA 3AA@ECEO¢ &I h 2A1 TaQAT OO &

AT G

PADE
ATAD A

DOl AOAOO AT A OAOOGEAAO AT OEOEI-T1 AA A

PR VAR PN

OA@0 OAAOARIAEDD BDEAGEMNOGS 4EEO EO A«

AAEA OEA [ 1d DOEEIAA AOBDIVUOECEOD |
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Then there’s the fact that Google isn’'t requiredto offer all the products
and services it’s allowedto offer. That seems to be less of an issue than
the third problem:

A4EEOARh OEA POAIT EA CAOO 111U OEA EI
AOAET AAT AR TT1U OEOI OCE ET OAOZEAAAC
'TA xEEI A OEEO 1 AOGAI 1T &£ AAAAOGO EO
Al 1 ho IOEA)T OAOEAAR @GAPROI AARERA @ !0
Ei PAAA ET1T1OAOGET T h xEEAE OI OEi AOAI
DOAZAOCAAT A EA 1T OEAOO EAA AAAAOGO Ol
"TiTciA EAA AAARAOO O OEA 7101 A 7E,
OAAOAE AT CET A8 j'11 &1 A& ©ERI I DODROAO
OEA OAATBONOTAEAMEOCE@T Al 1 T-0EARI HAOEG
OAATTEIT ¢ ET OAOOI AT 68 ARAOAAIOAARBAO |
I AEAAOGEI T 8Q

That's a good point I hadn’t really seen elsewhere (probably due to

inattention).

The second piece speculates on the forms of censorship that could
take place within the digital corpus—using a somewhat broad definition
of “censorship,” since the books within the GBS service still exist in
physical copies and certainly haven’t had publication prevented by the
government. (I think von Lohmann’s usage of “censorship” for what he’s
discussing comes very close to being language abuse on the order of
“privatizing,” but let’s set aside that tedious argument.) He sees three
categories of risk:

U Censorship by rightsholders : Copyright owners can make their
works wholly invisible within Google Books? that is, neither viewable
TTO0O OAAOAEAAI A8 4EAOCA8O 1 OAE 1T &£ OEE
suggest that a book dropping out of Google Books meandt no longer
exists, which is bull. von Lohmann also decries the possibility of
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http://laboratorium.net/archive/2009/08/15/gbs_more_from_william_morris
http://www.eff.org/deeplinks/2009/06/should-google-have-s
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cleanup efforts on the sloppy scanning.)

A

U Censorship by Googled, 4EA OAOOI ATl AT O OCEOAO

degree of discretion when it comes to choosing which books will be

DOAI EAT U AAAAOOGEAI Aso ) EAOA &0l

enterprise, but typically a private company doeshave some discretion

in deciding what it will sell. (Again, this is no more censorship than
the first is, since the books are still there)

U Censorship by government : inally, it& worth noting that
governments will doubtless exploit the leeway that the settlement
gives to both rightsholders and Google to pull books off the digital
shelves of Google Book8 6 ! C A #duld noOde Edbsorship but it
comes a little closer.

And, of course, Google could sell off the whole project. Well, yes it

could; otherwise, Google ceases to be a private company.

I must admit that I find the second essay unconvincing—Ilargely
because noneof this is censorship unless you stipulate that physical
books are going to disappear as soon as Google starts up the so-called
“Last Library.” I'm not willing to make that stipulation.

Nitpicking the Google Books Settlement 2.0
That's Gavin Baker posting on November 18, 2009 on his eponymous
blog, focusing on points he regards as salient that he doesn’t think have
received much discussion. He notes the loss of most international works
and says he has seen no criticism of this loss of access (but it was at this
point only five days after GBS2 was posted). He notes, properly, that
saying “foreign language works are now excluded” is wrong on both
counts—some foreign language works would be included (either because
they were registered in the U.S. or because they were published in the
U.S., Canada, UK or Australia) and some English-language works would
not be.

On the other hand, he doesn’t buy the criticism of orphan works
provisions, since he sees access to orphan works as the biggest benefit of
the settlement.
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I'm not sure you can ignore the monopoly issue that easily, although—at
least in 2009—I think I would have agreed with Baker. I do,
unfortunately, agree with him that legislative progress on orphan works
is unlikely.

He also discusses limitations in the powers of the Unclaimed Works

Fiduciary, the independent agent to manage what are effectively orphan
works (any works not claimed by rightsholders): To wit, it can only
exercise normal rightsholders options if the Book Rights Registry allows
it to, and the Book Rights Registry will be dominated by author and
publisher representatives.

A Guide for the Pplexed Part I1l: The Amended Settlement
Agreement

Back to Jonathan Band, this time in relatively terse explainer mode rather
than law journal mode. I'm linking to a December 18, 2009 feature at
LLRX.coma reprint of an earlier publication from ALA, ARL and ACRL.
Band describes major changes in GBS2, emphasizing changes relevant to
libraries. For those wishing to understand the significance of the amended
settlement and lacking the patience for Band’s law review article, this piece
is recommended reading.

His discussion of library issues includes a good explanation of why

GBS2 excludes most foreign publications and clarifies that Google
intended to keep scanning these books. Some other items:

i

The new authority of the Book Rights Registry to increase the number
of public access terminals in public library branches

A technical change, clarifying the scanning threshold after which
Google can crosgprovide digital copies to fully participating
libraries? it means 300,000volumes not titles

Inclusion of OCLC (or at least non-exclusion) as an institutional
consortium for purposes of the agreement

Clarification that tEA  ACOAAT AT O AT AOI
microform

O All1T x £

Qu
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http://www.llrx.com/features/amendedsettlementagreement.htm
http://www.llrx.com/features/amendedsettlementagreement.htm

u #1 AOEEZEAAOEIT 11 DOEOAAUR OEAO 11

identifiable user information to the Book Rights Registry unless

required by a valid legal process
U The new window for rightsholders to request removal of books and

what happens to requests after that deadline.
Band also notes rightsholder changes. Among them, I've already
mentioned the dominance of authors (but not academic authors) and
publishers on the BRR. There’s also clearer language on what constitutes
an “insert” within a book with separate rights—the “insert” must be
separately registered, not just as part of the collected work. I've also
already mentioned changes on unclaimed works, but probably not the
explicit support for Creative Commons licenses.

Under competitive issues, while Band notes that GBS2 doesn’t address
the key monopoly issues, he does note broad changes in pricing algorithms
for individual books, the explicit inclusion of third-party resellers, the
deletion of the “most favored nation” clause, a limit on additional revenue-
generating services—and, significantly, the waiver of the Noerr-Pennington
doctrine, making it possible for antitrust activity to take place even if GBS2
was approved.

If Band showed significant editorial bias in this fine brief discussion,
I couldn’t spot it—but I suppose that’s likely, since I'm in the library
arena.

Google Book Search Settlement 2.0: the Latest Scorecard

Now we’re into 2010 with Jennifer Howard’s January 29, 2010 article at
The Chronicle of Higher EducatiorfWired Campus” blog. ('m only
including articles from the Chronicle and other partially paywalled
resources when I, with no affiliation mojo whatsoever, can access them.)
The piece appeared a day after the deadline for objections to GBS2 and
notes some developments and reactions. Examples:

U Pamela Samuelson and 80 professors wrote Judge Chin about thei

AT TAAOT O j OPAAEAEAAT T U "TTClA80o 1111

and Hal Varian at UC circulated a campus response calling the

1

ACOAAT AT O A OEOGCA EiDBOI OAT AT O T06A0 O

AAOAOOAO OEA A1 OEOOEAOOEA 00®DPIT 00
commenter notes that Varian was on leave from UC Berkeley to serve
as chief economist for, um, Google.)

U Ursula K. LeGuin (long a copyright maximalist) sent a petition signed

AU ¢0a AOOEI OO 1 PPi OET ¢ OEA ACOAAI AT

circumvent Al PUOECEO 1 Ax806 j4EA DPAOGEOEII

AAT 66 DPOAI EA 1 EAOAOEAO AT A OOEA A&EO/

ET £ O AOET T Al Ahut bnkif tightéhdiderk Getio Aub
and, presumably, eternal control.)
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http://chronicle.com/blogs/wiredcampus/google-book-search-settlement-20-the-latest-scorecard/20939

U James Grimmelmann posted a lisi AEsséntial Reading for Settlement
Junkieh 6 xEEAE ) EAOAT 80 Al OAOAA OAPAOA
some interesting items.

U Howard quotes a somevhat typical bit of Kahlian rhetoric from an
/ DAT "TTE 111 EATAA AOEA&Eh AAITETC '
AOAOA 11 OEA bOAI EA8O

Some good links to some lively resources, some of them not covered

here.

Google Book Search Settlement: Updating the Numbers

This Fred von Lohmann piece at Deeplinksippears in two parts—Part I on

February 19, 2010, Part 2 on February 23, 2010. These are Googl&

numbers; von Lohmann notes that others might dispute some of them.

Without the useful discussion—these are brief posts and easy to read—

here are the key numbers:

U Total number of books in bibliographic records in the world = 174
million

U Total number of books held by Google partner libraries = 42million

U Total number of books subject to the amended settlement = 1@nillion
(including those not yet scanned)

U As of February § 2010, 44,450 claim forms (that is, forms from 44,450
authors and other rightsholders) and 485 lists had been received,
AT OAOET ¢ Y8sY¢ T EITEIT AITTEO AT A EOOC
million books claimed online, just under 620,000 are classified ly
Google as out of print, 488,000 as in print. In other words,
rightsholders had claimed about 10% of the works in question.

U Another 6,818 rightsholders explicitly opted out, requesting exclusion,
thus representing about 13% of 50,000 rightsholder response

U The average claim form (one of thosetruly meaningless averages) is
for 895 books, with a relatively small number of publishers claiming
most claimed works. In all, 71% of books were claimed by publishers,
29% by authors.

U  While Authors Guild claims mor e than 8,500 authors and AAP claims
to represent over 300 publishers (imprints?), 30,000 authors and
DOAI EOEAOO EAOA Al OAAAU OECTI AA Ob &4
Program

There’s some interesting discussion along with these numbers. As one

among the 44,450 (I claimed six books that I knew to be in Google

Books and where I had explicit reversion of rights from the publisher), 1

can attest that the claim process was both well publicized and quite easy.

The relatively small number of claims at that point was probably

meaningful.
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Google Argues for Approval of Book Search Settlement

Norman Oder wrote this news analysis at Library Journabn February 12,

2010—and it not only excerpts some tasty items from Google’s brief (and

briefs from the plaintiffs), it includes a Scribd window on the full 77-

page Google brief. (All quoted material in this item is from the Google

brief.)

I think Oder’s pick for the most striking argument—cited as the

subtitle for the LJ piece—is Google’s assertion that a monopolistic

Institutional Subscription is worthwhile (although the subtitle misses the

doublespeak of the excerpt itself):
)i 00ih COATOEI ¢ 'TT1CiA OEA OEGEO
OEAOQHOOOEI 1 Al 3 OAOAQED ®RAIOE OGAHA O AC
i AEET ¢ A AAOEOAAT A TAx DPOI AOGAO AO/
AT A TOEAO ET OOEOOOEITO AT A EAO 11
AEEAAOCO 11 1T OEAO bi OAT OEAI AT i DPAC
pOT ZzAT i PAOEOEOA AT A 1 OOPOOZAT EAT AE
OEAT T1T1171As8

It takes chutzpah to assert that a monopoly is pro-competitive. Few would

deny that Google has chutzpah. (Oder then links to Robert Darnton’s

disagreement.) Nor is Google shy to claim that the new service is not only a

library but the greatest library in histary
I TTA OAOET 001U AEOPOOAO OEAO APD
OEA OEOOOAI AiiT 00 O0i OEA COAAOAOGO
...... A
OAOCOI AT AT O EO 110 APDPOI OAA8 .10 A
OEi OCE A&Ax 1T AEAAOI 00 AAi EOh OEAO
OET OA 1T EAOAOU ATT0O0 11T AEAA xEEIA
I EOECAOETT OEAO AIAOIOK AATAT ©1 AIOAIE AED @

Google points out the hypocrisy of Amazon’s questioning of Google

market dominance and offers another mild suggestion that GBS2 would

be a Very Good Thing:

'T 2EAOEAO AAT OO0 xEAO T ECEO AA AAOGO
TTOHAATT A EAOGAT O xEAO EO O1 Al OAOG/
Al1 Al AGO 1T Ai AAOO AT A &I O OEA CAT.
AppOl OAA AARAAAOOA EO Al i Pl EAO xEOE
AT A AAOAT AAO OEAEO DPOODPI OAO AAUTI
AppdONT AOA AT OT AAA 111U AU OEA 1 EI
Ei ACET AOEI T8 4EA Al OO0 1T £ AEOADPDOI

There’s more here, including some comments about GBS and libraries—

and I think Oder’s done a good job, so you should go read it directly
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http://www.libraryjournal.com/article/CA6719006.html?desc=topstory
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(thus providing eyeballs for lots’o’ads, deservedly). (“ASA”—the
Amended Service Agreement—is GBS2.)

Google throws down gauntlet: no more book settlement changes
That's the headline for John Timmer’s February 12, 2010 story at ars

technicaand his take on the February 11 filings (Google’s excerpted

above)—except that it wasn’t just Google, it was all direct parties.

4EA Pl AET OEAAOCS AEI ET CO 1 AOGCAT U AC

OEA AIl AOGO OEAU OAPOAOGAT 08 ' O OOAEN
OECEOOET 1 AAOO xEI1 AA OAAAHOKI AhO/
AT A xElIlT OAOAET A OECT EAEAAT O AACC
OAl A T &£ OEA xT OEO8 )1 CATAOAIh OEA
EOODOAO EAAT OEZEAA AU OEA s$i+* AT A 1

"TTciAh ET AT 1T OO0OAOOh OAAEI AO OEA

OAEAAET CPEDOOBACOAEA 11 OEA OAOOI
AEgEl 00O AOA OEA T1T1U OEET C POAOGAT O
Ooul A OOACAAUR AT A [ AEET C OEA OAOO
OET O1I A 1 OAOOEAA DPAOOU AIOOGBAOT O OAE

Timmer’s take on Google and antitrust:
"TTCIA EO AIl O OTEIi POAOOAA AU OEA
ET OEA AiTE OAATTEIC AEAI Ah 1 EEA
I GAMEAOA EOh ET @14MBEGIEEIOBIOHGA 8
Al O DEREISCC T &£ T ODPEAT AA xT1 ®E @h 1 Aixi «
AT OOAT O 01 OEA A£EAI Ah xEOE AOOAT OE

10 OOARD HEICOGEMIT U EAOA 11 | I piiTu bi
AllOOAOU OI OEA AOCOi AD OO 1i EGMI WA UC
EOS

There’s more, and it's another reasonably good take on the situation,
although the final paragraph has one troublesome error:

. AOAOOEAI AGOh OEAOA AOA A AT OPI A 1

x]T Ol A POl AAAT U GCAO 1100 1A CAO®EIAD
ACOAAT Al-I0O@HF APH 60001 EOO AGEOOET ¢
OEEOA bDAOOU8B8 4EA AEAAO OEAO 'i1T1 Gl

APEOOET ¢ ! 3! ®OHIT-CO EORDR®DABOAA EI

Ol 1 6O6ETTOh T AATETC OEA Al IGEAGEDOA A

I OPEAT AA x1 OEOh AT A EO ET OAT AO OI

Ei DPOT OET ¢ EOO AAOA A1 A1 UOEO AADAAE
Interesting that, two years later, “opt-out” (what GBS did call for) still
hasn’t changed to “opt-in.”
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http://arstechnica.com/tech-policy/2010/02/google-throws-down-gauntlet-no-more-book-settlement-changes/

GBS and the Judgement of Solom
Here’s an interesting opinion piece, published February 23, 2010 on
Exact Editionsby Adam Hodgkin after he read the transcript of the
February 2010 fairness hearing. Hodgkin finds himself in “considerable
admiration for the American legal system” including the whole ideaof a
fairness hearing. He also admires the process he saw Judge Chin going
through—but says Chin “clearly needs” outside help, and suggests the
Bible as a guide.
4EA AOOGAEAI DIE E
xET OEI O A EAOA I
OEAO EO 1 AU AA 0Oi160
I OPEAT AiTEO OET Ol A
DAOAADA OEA EOACA xEII
OADPAOAOCA OEA OEAI AZEOI DPOAOAT AAOO .
OAT PA &£ O OEA EOACA O OO OEA OAO
After a quote or two from the transcript, Hodgkin suggests that Google’s
“with opt-in, there’s no settlement” stance was a bluff “to be called.”
4EA PAOOGEAO OEI Ol A AA AIEIAAGT I00O0HI!
xEEAE ETAEAAT OAI 1 U EAAPO AT DUOECGE

50001 A 1A ' @ERAE AT A OBADI &0 ci1 OAOT I

i ATA AO OEEO bPiET O *OACA #EET 1AA
OxT OAnh AOGAT OAOO OEA i AOGOI A 1T & OEA
i 600 AA 1 OAE i1 OA CAT AOiI 00 xEOE OE
OEA 1 OPEATG8OT" AGEAROTBOOAT E-A QAT DAEDAA

EOCO Al i PAOEOI 008
I guesshe other side of that sword is that Google should be giving away
orphan works in their entirety; I may be misreading that. Oddly enough,
no comments on this audacious suggestion...but see below.

And that’s it for general overviews and commentary while GBS—the
original GBS or GBS2, also known as ASA—was still on the table,
although there will be many more topical discussions to come. Now we
jump forward a year...to March 2011, when Judge Denny Chin handed
down his ruling on GBS2.

General Notes: After the Outcome

You already know the key point: Judge Chin rejected the proposal. This
section includes a sampling of commentaries on that decision and what’s
happened since, again focusing on overviews rather than specific topics
covered later.
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Google Books: Copyright Settlement Rejected
That's Kenneth Crews writing on March 22, 2011 on the blog of the
Columnbia University Libraries Copyright Advisory Office.

47 OOAOA OEA AAAEOEIT 11006 OBAAEID
POl Pl OAIl h 1 AAOET ¢ OUPAAEI OOEGE Al PDA @
OAT Aci OEAOGA AT A OAOOAI EOG8 4EA AAO
Al AEI AOTI OCEO AU COi OP6G AICEAADOBEQ
I xT ABGAET 0O "'1ici Ah AOOAOOET ¢ OEAC
OEA AAOGAT T PI AT O 1T £ AAICABODAGBERACAI A
Al PUOECEO8 4EA AEAAOO AT A OEA 1 EOE
Al i pil Agh AOGO Al 1 ACAA EIT £OET CAI AT O
EAA OI T A Ei p1I OOAT O OO0PDPI OOh AODOO E

AOEOEAEOI 8

Chin noted that the vast majority of comments received objected to the

settlement and found significance in the fact that 6,800 class members

had opted out.
Yyl OEEO Ai T OA h OEA AT 000 AQAIE
NOAOGOETT T &£ xE EAO OEA OADPOAOAT OA
AAANOGAY OAPOAOGAT O OEA 1T AT U AEAAEAOAI
I £/ OECEOOEIT |1 AAOO bl OAT OEAT T U AA&EEA
xEAOA OEA AT 600 AAI A Aixi 17100 Al
riT1T¢c OEA AT 1 Al OOEIT 1T O¢g
4EA A1 AOO OADOAOAT OAOEOCAD ADOAAI E
OACEOOOU AT A A EEAOAEAOU Of AgpbilieE
I OPEAT x1 OEGQ8 4EA A1 600 &I 61 A OE?AZ
EO AAOO AAT A O AAAOAOO OEA EIT OAOA
i AOOAO 1 &£ 1 OPEAT GAAET @®IOK O1T OGEAAT A
AT T1T ¢ DOEEGAMDA GRAAE PAOOEAOS8DG
4EA DPOT BT OAA OAOOI AT AT O x1 O1I A CEOA
ci EAO AAUITA OEA 1 OECET Al Al AEI O

@0
AO

OOAOAT A1 0 O4EAOA xAO 111 AKIEN AC ABEH]
ATTEO AOGAET AATA TT1TET AR AT A OEA A
AT PUOECEOAA x71 OEO8 4EA AAOA xAO AA
OAAOAEET ¢ OTiT1h 1710 OEA OATA 1T A& Al

4EA ET OAOAOOO 1T &# OEA ORDPBEOAROAQBED
xEOE 1 AOGA 1 O0i AAOO T £ OECEOOET I AAO
OEAO 1 ATU AAAAAI EA AOOEIT OO0 Al 110

OADOAOAT OAGEOAOKR AT A OEA POI £EO (1
I xT A0OO T £ Ol Al ADIABDOEADOEGAHPAO4 EDOI
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EAAT OEAU AT A 11 AAOCA OEA 1 x1 A®®DA £
xEl1 1T AAT 117 O0A O1TAI AEi AA xiI OEO A& O
Chin also objected to opt-out on a fundamental basis and had other
issues. He suggested that the parties revise the settlement, clearly guiding
them toward an opt-in system.
Crews closes a tight summary with some possibilities as to what
might come next:
4EA DPAOOEAO i Au AAAADPO OEA EIT OEOA
®DO6AEIGR OEAO xi CHA OARIABDAWDOOIO ET A

x] OEO E1T OEA AAOAAAOA8 4EA DPDAOOEAC

AT A OAOOOT Oi 1T EOEGCAOEiITh AOO OEA
AA1 Auh AT A OEOEO8 4EA DPAOOEAO Ai O
7EOE OF | OAE ETAGAOOBRBA AT PAADMGY Al

iTAAOO AT 000 AT A AEAx Al x1 OEAAO8 4
Ei xAOAOh EO xEAOEAO #1 18 MO\ 1xAH1QJA
xEAOEAO EO EO AADPAAT A 1T &£ AOAAOEIT ¢
OEAO T EGCEO AGKOAET OAR®®ARA 1T £ AOOE
iTTETA OAOOGEAAOh 1 EAOAOEAOR AT A OE
I can only commend Crews’ successful (and I suspect difficult) attempt
to write that last sentence without an emoticon. Oh, I think that’s an easy
challenge: Congress crafting balanced copyright legislation is a lot less
likely than Congress adopting single-payer health care.

Federal judge rejects Google book monopoly

Crews tried very hard to offer an objective summary and, I believe,
succeeded admirably. Most other writers felt no such compunctions—as
in the title of this Timothy B. Lee piece on March 22, 2011 at ars
technicaA few excerpts:

*OACA #EET 11 O0AA OEAOCEI GADOA i A ORI
AROx AAT OEA 1T AI AA Dl AET OEEAAEO | OE
1 OO01T AEAOGETT 1 &£ '"i AOEAAT 00O6A1 EOEAO

xAOA O0OPDPI OAA Oi OADPOAOAT 68 &I O A
AOOET OO0 AOGCOAA OEAO 1 ATU AAGBADEA
OEAEO xI OEOh xEAOAAO OEA 1T AI AA DI A

AT A PDOAI EOEAOO &I AOBOAA 11 1 AQEI EUE
Al 61 1T BBl OAA AU 101 AOiI 6O cCcOi 6PO 1,
OEAO OEAEO EiI OAOAOOO EAA 1TIE®G AAA

T ACi OEAOET T 08 4EAU -ADOI OARQOEAAI AEA
DAOOEAOI Aol U AOOAATOIT A &I O A OA
OAOOI AT AT O ATT £ EAOAA xEOE EIT OAOT A
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The article refers to “significant antitrust concerns”—a little softer than
“monopoly” in the title. Lee does note some objections that did not
apparently impress the judge, such as arguments that rightsholders lacked
adequate notice and privacy concerns.

I'm a little mystified by the last sentence in this paragraph:

)©OT A1l AAO xEAOA OEET CO ¢i A&OIi EA
DOl AOAO 1 £ DAOROEAOBDRIADOAT A * OACA
OEAT A UAAO O EATA Aixi EEO AAAE
i AOEAO AOi 1 OET ¢ OADPEAI Uh OEA AAOA
'i AUh AT A 1TOEAO Aii DbAOEOI OO AOEI /
Ai PEOAOS

Work being done by Apple and Amazon to scan out of print books and

make them visible or available: Zero, as far as I can tell. Is this a

technophile’s subtle version of “it’s old, nobody cares anyway”?
Quite a few comments, and some are interesting—but there’s also

this from someone who “deal[s] with copyright and IP on a daily basis in

our work”:

4EA AT TAADPO | £ 1T OPEAT xI OEO xAO AC
i OEAOO ®EIOAAIT U x Al GOEOIA BOOI OKEEI]
I xTA0OO 1T &£ AT PUOECEOAA x1 OEO8 4EAU
AOT EA DPOT EOCEOA b @A OEA GG RO xAAMD O BIER
Al PUOECEOS8

I'm sorry, but that's nonsenseublishers don’t give a damn about orphan

works; otherwise they wouldn’t be orphan works. Later, the

pseudonymous commenter offers a similar piece of nonsense:
| OPEAT x1 OEO EO OEIT OOEAT A A O OEI
AT DPUOECEOOh AT A TAO0 & AIEEACODIAOAT BT B L
xEAT @k AUAOGCEO AOT EA AT U DPAT Al OEAO

Actually, the final paragraph of the comment is a dead giveaway as to the

sort of balanced copyright this person finds proper:

) AAT EIAGCET A AT 1T OPEAIl O TAO BEOA ORI
ET OAOAOOO T £# POAI EOEAOO AT A AOOET C
170 EOB

Note whose interests are not included in that exhaustive list? Readers,
librarians, the public good, the advancement of new creative endeavors.
Nope: It’s all about authors and publishers. Period.

2E60%v UT7Av3 0' »%Ei 6u=U%E%I E
That’s James Grimmelmann’s title for this fairly long March 22, 2011
analysis at The Laboratorium(How long? 3,977 words, not including the
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comments—less than one-tenth the length of this roundup, but that's

pretty long for a narrow-column blog post!)
) EAOA 1T1x EAA OEA AEATAA O ¢iI
OAEAAOQOET ¢ OEA DPOI bi OAA EA IGHHEOA 10
Ai OOOOAE AWIHI £IxBODEOAUA8 ) OO EI I
AT A AEOAAOYd OEA OAOOI AT AT O Oxi1 Ol A
AAOOAET ~&ZOOOOA AAOO 8 Al AOOAT GAI
i AU PAOI EO OT AAO 2 NTAAT awddEd jO0D® 1 OF
AT 1T Al OOETI 1T OAEAO bAOEERE OBE G A AORAS
I DETETT EO 8 xAlinh EO8O Ali Dl EAAOA,

Of seven kinds of objections—notice, representation, future releases,

copyright, antitrust, privacy and international—Grimmelmann concludes

that “future releases” is the only one found sufficient for rejecting the

settlement. Privacy gets short shrift, as does (appropriately, in my

opinion) notice. The others are noted but not ruled on.
7EAO0 EO CGIiEIC 11 DORAOAE DDA OELDBOD
OEAI OA1 OAO O OAEAAO OEA OAOOI Al Al
OEA OACBDARARO xEAQ@UODADOAME® G O1 A
jaYh AiDPDEAOEO AAAARAAQqh *OAGCA #EEI
OAEAAO EO8 4ERT OAODOE XA OEBAADENE (
OAOQNGD® OEA TPETEIT EO AAGCAU AO Oi
I ACAl OAOET 1T Al Abh AT A xEeEAE AOA EO

Why so cagey? Either Chin deliberately wrote a “minimalist opinion” or

he rolled everything up into the ultimate question of fairness. I love this

sentence: “If hard cases make bad law, then perhaps big cases make

strange law.”

4EA 1T OEAO OEEI ¢ OEAO OOOOAE i

A EI
OEA OAiI ACEAAT A AEOAOOEOU ) & NAEAAGL
AOT I AT UAT O 1T &£ AEEAEAOAT O EEI ET ¢cOh
DACAOG ¢¢ AT A ¢n OEAO DPOI1 O1 CAOE

EAO
DAEO I £ | EOAOAOU A@ATICHOOOARDOOAOCHEAA
EO A NOEAOI U A AAREREN A EBARA ABAO 1A%
OAT CA T &£/ 1T AEAAOT 00 AO xAll AO OEA
x EOE EOO Al BEEAOAOG EBI OBMRABDI T O A
AQO00AT AT U EEGBIOOOODAAOADEOAAET ¢ OE

Al ACGO 1 AT AAOO AMABEVMEB ANTA ds8E OE
That's the high level—and the first 600 words of the post. The rest looks
at details. It’s certainly worth reading. Just a few highlights:
#EET EAO OAO Ob ® AADD NIITUWPAOH TEG

AT A OAAOAEET ¢ xAOl OEAOEXIAEAGD & &
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AOODIOAAOAO ET OAITEITC xETTA AITEO
OAOOI Al AT O8x AEAT TAAOKAT OCDAT A OEEI
OAOCOI A AT O EO

Regarding notice, Chin says “Of course, the case has received enormous

publicity, and it is hard to imagine that many class members were

unaware of the lawsuit” and Grimmelmann notes:
4EEO |1 AOO PEOAOA OAAAO AO OEI OCE E
DOOEAA OEA 11 OEAA EOOOA OECI O 001 U
AA AGHMA EREIADCE e

But are AG and AAP actually representative of affected parties? Chin

directly notes objections from academic authors and foreign

rightsholders—but also the orphan rightsholders who couldn’t directly

object. As regards whether works areactually orphans, the decision notes

that the “parties have little incentive to identify and locate the owners of

unclaimed works, as fewer opt-outs will mean more unclaimed works for

Google to exploit.” As to the typical response—every class action

represents some people who never come forward—Chin wasn’t entirely

buying that in this case. From the decision:
7EEIA EO EO OOOA OEAO EIT OEOOOAI |
i AT AAOO AOA T AOGAO EAAOA AOT i BOOEA
AAOET T O Al AOGO 1 Ai AAOO AOA T AOAI U O
pOODPT OOAA DPAOO ACCOEAOAI AT 6068 )1
x] Ol A AA CEOETI ¢ Ob AAOOAET DOl BPAOC
AT A OEAU xi 0% AU AAE AR AZd AOMMACOIAT O
"TTci A A 1TEAAT OA O ~Z£OOOOA OOA 1T E «

Grimmelmann loves this: “If you ask me for proof that Judge Chin gets

it, I'll cite this passage.”
There’'s a lot more here, all of it worth reading. What did

Grimmelmann think would happen? His closing thoughts:
) £ ) EAA OF AAOh ) xi O01I A ¢cOAGO O
OAOOI Ai ATO AOAAEROAA OI 1T AAO *OACA #
APbOl OAA OAI AGEOGAT U NOEAEI-OI PAAQBA
(EO TDPETEIT ARG mBERAI COEAAT @Bh AOO E!
AOOAAO OEA AOOAT OEAI 08 (AOABO xEA(
"TT¢clA EO AlTTxAA OF AI1T OET OA OAAI
Al O AAOE DPAUI AT 00 11 OEA 1 OAAO 1T &
ET OEA DOAOAT CE GBAO O3 AR G\ GOhA -A@IA8D Ol
6 AOU AAx DPATDPI A EAOA AOGCOAA OEAO O
AAUTTA OEA Ai 60060 bPixAO8 4EA DOAAL
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AA AEOOET COEOEAAIT A &EOT I OEA DPOAOA
AAAOEAT AROIXIEA 1T OAINDE ORT A O

AEA SEOPRI#AU OOGAAG® 0OOAEAOAR )T OOEOC
AOGABOA AEOEAO CiTA Al OEOELIT UAAOK OBOA
AEEEAOAT AA AAOxAAT OEAOGA Oxi bl OO
AEEAAOR 'TT CIAA MI-BDRADE OIl &Gezgd O OE A
007 COAT 8

4EA 1 EAOAOEAO OAAAEOEIT ¢ AECEOAI
AOGAT 11T OA OECEOI U OAOOOEAOAA EI
DOAOGAT 6 OAOOI Al A1 Os8

4EA EAOAO 1T £ 1 OEAO EANﬁOOEAEZb@%A

Al E
OE /

#1 OPOOh xEI 1T AA EAIi i AOAA 1060 EI OE
-U OAAA EO OEAO OEA DPAOOEAO AOA 11
EAO AAAT A 1717C¢ O AAh OEAU AOA OE(
i T OAA OAOU NOEAEI U AOT i BABLAOEBRRAOH

EAPPU O EAOA A OAOOI Ai AT O OEAO 1A
OEAOI ouh AT A O1 AA AT A xEOE OEA
I AEAAOT OOh xET xi Ol A TEEA O OAA

-1 01 OAET 6EAx Ol xAA xEGH OHAIAGO € HIC
OEA 1T OEAOO xEil NOEAOI U OEOAAEI A Ax,
'TA OEATh OEA AAOGEIT xEIl OEEEO OI
Ol CAGEAO A AT A1l EQGEIT O DPOOE A O A
Obe 7EAO0 xEil OEA DOl bl OAA Al i POI
i BT OA EOh AT A xEOE xEAO AOCOi Al 60
xA xEI1l CAO A TAOGEIT A1l AECEOAI 1 EA
4EA "TTCIA "TTEO OAOOI AT AT O EO AAA

I believe there probably are authors who would like to see “Google razed
to the ground and Mountain View sowed with salt” (noting that the
Googleplex is a tiny portion of Mountain View—roughly onethird of one
percent 26 acres out of 12.27 square miles). And what wonderful
commentary!
Mostly thoughtful comments, quite a few of them, and I wonder how
many other law professors might have felt the same way as Paul Olum:
4EEO EO OAAIT T UR OAATT U CIT A O00CAE
AlTCc »DDOO Ol CAOGEAO ET AAT OO OAI
I PETETTO +1&EO 1 OBDA AGBMQGEI AOE A& O 1 Ax
Alicc®l @qd8 1) @i xT EEl 1T &£OI i EAOA8 4E
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AMmd AT AAOOAOS

Citizen of Google

This odd essay by Jeffrey Pomerantz appeared March 23, 2011 at

PomeRantzAfter admitting that he’s not a legal scholar or qualified to be

issuing opinions, Pomerantz says:
) OEEA® *OOACA #EET OAAIT U Ai-Bk OEE
AOOAT CcAT AT O6h AO 'TT ¢l A EAO DPiET OAZ
1o A OAOOI 6h A OAOGO 1 0i ARO 1T &£ 1 OPE
O0Ah xEEAE EO A O1T AEAI OOALAAEBIIT A

COAT O Ul 6 OEAO PAOEADPO 'T1cl A xi Ol
I OAO T OPEAT x1 OEO8 (1 xAOAOh xEIT Al
AT®D OAA -EAOIT O1T £O0 10 '"iI AUIT1T OOADPDE’

So Judge Chin is wrong on the lawbecause Pomerantz liked the desirable
outcomes of GBS? It doesn’t work that way—and Pomerantz’ extended
“better a monopoly than nobody” discussion (I only include a bit of it) is
not convincing. Nor am I thrilled about this: “I say this to my classes all
the time, and I'm sure my students are tired of hearing it, but Google is
fighting libraries’ fights for us, and has been for years.” Nope. Google
fights nobody’s fights but its own; otherwise, it would have pursued the
fair use defense. Actually, Google’s convinced me in the past that it will
buddy up to libraries just as long as it thinks it has something to gain,
then pretend that it never heard of them.

After discussing a separate issue, Pomerantz offers a breathless love
letter to Google and I find that after quoting a paragraph, I couldn’t bear
leaving it in. You'll have to follow the link. Even Apple rarely gets this
level of adoration. Screw the laws: Google does things Pomerantz wants
done, so he’'d like to be a citizen of Google. For all its faults, I'll stick
with the U.S.

Good and Bad in Google Book Search Settlement Decision
This post, by Corynne McSherry on March 23, 2011 at Deeplinksis a
surprisingly different version of “we know copyright law better than
Judge Chin,” this time from EFF’s perspective. Surprising in part because
of a claim that Chin “acknowledged the importance of the privacy
concerns we helped to raise”—which other observes seemed to see as a
handwave. Also, to be sure, that the court agreed with an EFF board
member that academic authors might not share the interests of the
Authors Guild.

But, the post says, “the court also got some things fundamentally
wrong in its copyright analysis.” Namely, the general right of a copyright
owner to prevent publications, and finding that it’s unreasonable to ask
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rightsholders to opt out. Oh, and paying attention to those foreign
rightsholders.

A Copyright Expert Who Spoke Up for Academic Authors Offers

Insights orthe Google Books Ruling

That lengthy title appears over Marc Perry’s March 23, 2011 interview of
Pamela Samuelson in The Chronicle of Higher EducatioRrofessor
Samuelson advocated for academic authors as notsharing the interests of
the Authors Guild—and Judge Chin did raise the issue of whether AG
adequately represented the interests of all authors. A few excerpts (all
direct quotes from Samuelson):

YO OEA 1T 10ARIOQ BOEAO OEA EOAGCAhK )

4EA OAOOI AT AT O xAO O -BRAREBRDGSB AY

OEA $APAOOGI AT O T &£ ~OHOOBEAA AT A OE
"AOI ATU OOOEAAT Oi U 1 bbi OAA O OEA
OEA EOABE®DDEAIOAU A1 OEAO | OAE AEI]
OO0l ETch OEAO OEA OAOOI AT AT O EO 11¢
OEA Ai AOGOh EO TTA BEAO ) OEETE xA
! AAAAT EA AOOEIT OOh 11 AOAOACAR x10

OEA COEI A Al AOTERO®OOAT AAAOih xAT O
i ADEIi EUAOQOET 1 8
I would love to believe that most academic authors “would prefer open
access,” but the troubled history of OA doesn’t confirm that.
I think this comment is the best response to those who bewail the
ruling because GBS could have done so many good things:
-ATuU T &# OEA OEEIT CO OEAO OEA O0AO
OAAEI O O OEAO ) OEETE AOA CiiAs
OEOT OCEAAOCRI AOOAOOI Ai AT 0e /T A 1T &
bl AAOCET @1 OI0 OMAACEAAEGAC EO OEA
AEAT CAO-OBBBBGERELOOI OEA AAAEAOI
01 AA ATTA OEOI OCE #11 COAOOS
4EA OAOOI AT ATO xI O1 A GCOAT O "TT1ClA
I OAET AOEI Uh Of ¢@MBh OBIAGS AA OF AGA AOTI
#1 1 COAOO8 ) 080 A 1 EAAT OA O OAAT /
I EAAT OA O T AEA T171AEODPI AU OOGAO 1
Ei DOl OET ¢ OAAOAE OAAETTITGCEAO ATA

xT O A GCOAT O A 1 &&ED OBAOCAAOAEAD®O O

¢)
@)

OTTTAIT OO POEOCDAROCARAADAE OOAO A O AA
xI O A COAT O '"TT1ci A A 1EAAT OA O cI
ATTEO OAATTAA MmEOI i 1 EAOAOU Aiii AAC
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A I x OEA IERAA GAROOMET OIEETNTAO T £ OOAC
xI O A CEOA 'Ti1cCcl A A 1 EAAT GAEBOET @1 i
ATTEO ET OEA Al OPOO8 ) 080 OAAITT U NC
)y £ #1 1 COAOO xAO CciETCc O COAT O IT1E
COAT O OEAI A@O 'MiM xIEA8 OEA *OOOEAA
OAAT CT EUA EO OEAOG OEA 1 EAAT OAO OrF
OAOOI AT AT O x1 01 A AOAAOA AAOOEAOO O
TT TTA AT OGA AT OIA CAO OET OA 1 EAAT «
AAA ET OOE GGEROOATAT AT UOEO ET OEA AAC
CEOA '"TT1ciA A AA EAAOT 1TTTHITU 1606
x] OEO xET OA AT DUOECEO 1 x1 AOO AOAT &
xI 01 A 1T AEA A OOAOAOEDPOEIT OAOOGEAA
AU AOAIOADEDOEIT OAOOGEAA OEAO AT UII

AT 01T A EAOGA TEITEITO ATA TEITETTO

OAAAES
Samuelson also discusses privacy issues (which Chin noted but didn’t
find sufficient to reject the settlement) and the clear fact that Google
lacks library attitudes on reader privacy and was unwilling to make
appropriate commitments. “Trust us; we're not evil” doesn’t do it.

A section of the interview has Samuelson speaking as the voice of

academic authors—and, frankly, I'm no more satisfied with that than I
am with AG speaking for all authors. Is there really a unified class of
academic authors with common interests? Take, for instance, this:

ITA PAOE EO OEAO AAAAAI EA AOOEI OO
AAT OO0 OEAEO EEIN @A QREXEOCETATITA O -AOAEI
AAAAOO AAOEO8 4EAO xiI O A AA O1iAO
OEAEO ATTEO O AA 11 0A xEAAT U AOAE
I can’t prove that it's not the case that most academic authors would be
enthusiastic about this idea, but I'm skeptical. Her second path is
working with “a group of academics” to put together a legislative
package—and third, there’s litigation, where “I think academic authors
will probably offer support to Google in its fair-use defense, because we
are the kind of people who think that if you scan my book in order to
index it and make little snippets available, that’s actually a good thing.”
Here’s the first paragraph of Samuelson’s four-paragraph comment
on the prospects for legislative change, and it sounds as complicated as
I'd expect:

O x1 O1 A OANOGEOA A 110 1T &£ AT AOCUh

OEETE OBDA®I OBA®A OOEAEI BOU 110£ xEDR I
i DOEI EOOEA AAT OO EO8 4EAOA EO OE
ET1Tx1 AACA OEAGOR IETO AAM RAGI@AETA )O& Ad
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She does say “All of the major parties have been in favor of orphan-works
legislation.” T wonder what that means—what an orphan-works legislative
approach favored by AG and AAP would actually look like.
There’s quite a bit more in what's an interesting set of perspectives.

GBS Update: The Settlement Is Dead; Long Live the Settlement
Negotiations!
That's Charlie Petit posting on March 23,2011 atH| & %C E. Pditj a0 U * 8 ¢
lawyer who focuses on publishing issues from a pro-author perspective
and who believes in moral rights for authors and other content creators,
precedes this essay with links to a careful (and snarky) essay on the suit
itself (a “curse on both sides” essay) and another essay from October 2008
taking the proposed settlement to pieces. (I'd call it a fisking, and that’s the
tone, but you can'’t fisk a 300-page proposal in even a very long online
article.)
Here he does the same for the rejection, but relatively briefly—and
while Petit points to Grimmelmann for extensive commentary, he thinks
“he missed some of the civil-procedure-type nuances.” (He also points to
two other writers.) The following excerpt may give a sense of Petit’s calm
tone while staying within fair use (his sidebar suggests a litigious nature
regarding reuse of his material):
@ 1710 ¢ieElc O Ai OAO OEA OAOET OC
DAOOEAO Oi OEA OAOOI AT AT On 1T AEOEA
i ATA UT O ETTx xEI Ul O @OAINI GAGD E®K
AARAT T x @ATIARAT ) ®AEAT ET UT Q8
He does not regard the decision as “a model of clarity” and thinks
Grimmelmann’s conclusion, while likely to become the majority
perception, is shortsighted because it ignores procedural issues in favor
of policy ones. He believes antitrust will be important in future
proceedings. He did not believe an immediate appeal would succeed
(“slightly (but only slightly) more than a snowball’s chance in hell”), a
good call. He expected a return to the bargaining table, “with the
Authors Guild still trying to shut out all other authors’ groups.”
All in all, an interesting and very different set of informed
perspectives from a practicing attorney specializing in this area.

Please Refine Your Search Terms

This Steve Kolowich report, appearing March 23, 2011 at Inside Higher Ed
notes the rejection of the settlement and quotes a number of
commentators. I question Kolowich’s definition of orphan works as “books
for which there is no clear copyright holder”; rather, they are works for
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which the rightsholder | UE T G U c , whicH ik @ Uiffefent \thing
entirely.

Reading through the notes and comments, I become aware again that
supporters tended to focus on the possible good outcomes while largely
ignoring the question of whether the outcomes represented a fair
settlement of the suit. Jeanine Varner of Abilene Christian is doubtless
correct in saying the settlement “is a significant change for the better by
creating a means for us to offer immediate electronic access to crucial
published resources”—but it might still be bad law. Kolowich calls the
decision “light on references to libraries, students, and research”—which
makes sense, given that libraries, students and research were not parties in
the suits or settlement.

The Book Deal May Be Dead, But Google Is Still Right
No waffling on Mathew Ingram’s part in this March 25, 2011 gigaom
item—but he’s not really referring to GBS itself, but to the original issue:

"0O0 OEA AEAAO OEAO OEA AOOAI CAIOAIAG
OOAE A AAA OEET ¢Ch AAAAOOA EO POOO
AARg 11 OEA EZAAO OEAO ' I4ICAQAIEQ Al
i T OARIENU OAATTET ¢ AITTEO xEOET OO OEA
IO OEA POAI EOEAOO I £ OEI OA AT T EOS

Ingram calls the plaintiffs’ stance “ridiculous” and goes back to fair use.

He notes the monopoly issue and calls it “arguably over-reaching” but

concludes:
"O00 OEAD MHAIOCGA OEA ZTEABDEOEAID Ei DC
OEA OECGCEO i1TAd EO Al AdGAERSSAA U0 AR OQ
AOi i ATTEOh OACAOAI AOO 1 £ xEAO OEA
AT A EO OET OI A Ai1OET OA AiETI C Ois8

I wonder whether Google *will find the spine to defend fair use in this

context. Some of us found GBS disappointing because Google was caving

on fair use; it now has a second chance—albeit one that doesn’t let it set up

a profitable secondary enterprise.

A small set of comments, some reasonable—but also one from a

reader who believes that the overreaching statements that appear on

copyright pages must be part of copyright, and therefore that even

Google’s scanning must be infringement.

To the Whingers Go the Spoils in the Google Books Decision

This Ryan Singel post, on March 29, 2011 at Wired.comis one of the
more mean-spirited commentaries on the decision, from someone who
apparently knows the law much better than, say, James Grimmelmann.
Maybe the title’s enough, along with Singel’s assertion that “the world
will be poorer for the decision.” He calls anybody who objected “the
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copyright whingers,” specifically snarks at authors mentioned in the
decision and says:

9AO0h OEA DPAOATTEA AT A OEA AOQOI
I EAOAOU 1T &£ OEA £EOCOBORAO AAABGOMDIAIK
OAAAAOOS
As 1 find a one-fingered salute rising unbidden, I note that the writer has no
interest in the actualreasons for the decision. Nor does he have any doubt
whatsoever regarding the outcome if Google had defended itself in court:
“The authors would have lost in court.” “It's very clearly fair use in the
United States for Google to digitize any copyrighted book and use snippets
of it in search results.” No question, no doubt: This was 100% fair use,

absolutely guaranteed.

y £ CiIiTA EAA & OCEO OEEO OOEO i1 OE
OECEOO coOi 6pO EI PAA EO x1 01 Ah EO

DOAAAAAT O A O 1 6EAO EIT 11 OAOT OO0 xEI
AU 1 AxOOEOO A&£O0ii 1 OCATEUAOGEITO 1 EE

Then Singel misstates the settlement at least in one regard: “The

settlement provided hundreds of dollars each to authors whose books

had been scanned.” No, it did not. I signed up for the registry. There was

never an offer of “hundreds of dollars each”: $60 is not “hundreds.”

We learn that Chin was really punishing Google for being

innovative, which is an interesting read.
31 EAOA xA EAOA EO8 'TIiGCIA xAO 1 A
AOT I AOAOU OAEI OAE ET OEA x1T Ol A xI
AAOAA ONOAXA GEA 1 EAOAOU 1T & OEA £
1AO AT UITA xEOE» O AIEAO DAITTORA AAGEHTTA
Al eBAAOAER OAi bi Ah OAAA AT A AOQU
DOAI EOEAA | A0 1 AAGO OET OA DPOAI EOEA

As one of those schmucks, 1 find this wording deliberately and needlessly

hostile. I'm also interested in the extent to which Singel faults Chin and

dismisses the rights of authors (oh, sorry, “schmucks.”) Singel recognizes

that Congress probably won’t pass orphan works legislation—and seems

to conclude that this makes Judge Chin not only wrong but a tool of the

copyright maximalists. A sad piece of work, albeit what I'd expect from

Wired (unless, of course, Condé Nast’s intellectual property is at issue).

Google Book Settlemdejection: A Missed Opportunity

Bill Rosenblatt, writing on March 30, 2011 at Copyright and Technology
was also unhappy about the decision, but didn’t feel the need to be a jerk
about it. This is a calm and fairly subtle discussion mostly related to what
Rosenblatt sees as a failed opportunity to establish the Book Rights
Registry as an industry tool
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The interesting thing is that Rosenblatt seems to be more of a copyright
maximalist—noting that “large commercial entities” use lawsuits because
they can’t get legislatures to do their bidding rapidly enough. Those lawsuits
are almost uniformly intended to tighten copyright restrictions, not broaden
user rights.
Neither is Rosenblatt focused on increased fair use or anything of the
sort. No, he wants the BRR because it would “improve the global
copyright scene for the digital age”—and “improve” pretty clearly means
“for business.”
-ATU 1T £ 10840 i Al AT ACET ¢ AEGCEOAI O
AR Oi1 OAA EA OEAOA xAOMADANDIAABAR /
AAARAOOEAT A O1 OOAAO 1T £ EIT A& Of ACET 1

0OEOAOA AT i PATEAO EAOA |1 AAA OAOE]

DoiT Al A GEGA UAAOON T1TTA EAOGA OOAAA,
DOl ZEOAAEI EOU OANOEOAI AT 66h 1 6AOI U
AOI I OEGCEOO ET 1 AAOOh AT A T OEAO AEAA

And Rosenblatt thinks BRR should include everything—on an opt-out
basis.

xh xEOET® OQKBRAAGEI T 1 £ OEA OAOOI
EEA A 11O0OACABOHOBET EIT OOCCAOOO <

OAOOI AT AT O AT OI A AA AdDOIEEAGOAGAB HC
®pOobOBI AEPI Ah E8A8h EO OEI O1 A EI
AT DPUOBXJEADOO DOT AAOEOAT U ACOAA Of I
DAOO OAOEI 606 1 AcCAl O1l EAE OAOOO8 " O
01 AAO -ET ©OAQEI A xiI O A AA | £ EECEI
ET AOOOOU ET CATAOAINn ET AAAOh E
OADPT OEAO T A& 1 EAAT OAAT A [ AOGAOEAI
| OAOROEBIOA OAT O 2A0A00AS

This discussion may be orthogonal to most others: it's not about

improving citizen or library access; it's about making it easier to license

material.

Six Reasons Google Beéailed

Robert Darnton published this on March 28, 2011 in the NYRblogrom the

New York Review of BooKslonger version appeared in the April 28 print

edition. It wasn’t until I skimmed down to the comments that I realized

my mind had added a word Darnton leaves out of the title: “Settlement.”

Has Google Books actually failed? That seems a bit sweeping.
Dealing with the actualfailure, Darnton sees, well, six “crucial points

where things went awry”:

u (A OAUO O'1T1 ¢l A AAATATTAA EOO 1 OEGET
Ol DOT OEAA 1 T2ib&@idk AOA A O ABvAiEhavE
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expanded that plan to involve other services, but certainly not
abandoneddigitizing and searching.

u ) AIT8606 OAA A A1l AAOI U EAAT OEEEAA
paragraph expands on the first point.

U Qhird, in setting terms for the digitization of orphan books ?
copyrighted works whose rights holders are not knowre the

settlement eliminated the possibility of competiton. & ' " 34 AT OAOZ

OEAOh AOO EOBO AAOOAETT U OOOA OEAO

AT DPUOEGCEO 1 Ax AU 1 EOECAOQOEIT EI OOAAA
U Fourth is the foreign rightsholder issue? again largely covered by

GBS2.

U  ifth, the settlement was an attempt to resolve a class action suit, but

the plaintiffs did not adequately represent the class to which they

belongedd ! AOT 1 OOAT U OODOAS8
U GBixth, in the course of administering its sales, both of individual

books and of access d its data base by means of institutional

subscriptions, Google might abuse readeprivacy by accumulating

information about their behavior.6 ! 1 0T OOOA AT 71T OCES
Again, these are all reasons for failure of GBS, not Google Books. Darnton
then enumerates some of the good that could have come from GBS—and,
sigh, says “these advantages can be preserved without the accompanying
drawbacks” by creating a Digital Public Library of America, the seriously
misnamed proposal that Darnton’s heavily involved in.

The rest of the piece is largely about DPLA and what Darnton sees as
similar European initiatives. 'm not dealing with DPLA here (and
possibly not anywhere), so I'll refer you to the original essay—which, it
turns out, is just as misnamed as DPLA.

Google Books Settlement, 204 1

This first of three general commentaries from later in 2011, after the dust
had settled. This one’s by James Grimmelmann, posted August 17, 2011
on The Laboratorium-and it’s an obituary of sorts, as the title suggests.
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The fatal blow, discussed in some detail, is a decision on a “kind of older

sibling to the Google Books case” in which freelance writers sued

databases for including articles without authorization—and that case has

been around for a long time, going to the Supreme Court in 2001 and

2010.
-1 00 OAAAT O1Uh EO EAO EAAABDEGRI 1A
OAOOI AT AT O 11 AAEAMI A OOE OLIAIO GEADI A
OEAiI ObP O HYB 1T EITETT EIT AGAEAI
OADOT AOAA OEA AOOEAI A0 ET DPAOPAOOE

OEA OAOOI A AAD ADDOIAOAA AAAAOOA AE
Al AOO xAOA O AOERABAOEAGBOBEABAEAAE
I xi 1T AxUAOO ET OEA 1AcCIi OEAOETT 08 3
OET CI A ¢cOiI 6P T A& 1 AxUAOO A O ®EA x
EADDAT AA® MAAMKRE E@ ONOAOA TTA A& O (
OEA AOAAI AhAAO Il AVBGBE AOGAT ONOAOA
DAOOEAO CEOA Ob 11 OAOOI Ai AT & ATl OE

Grimmelmann spells out some of the parallels, but I went “Bingo!” as 1

read that paragraph: Neither AG nor AAP represents a uniform class with

identical interests. There’s more discussion and it’s interesting, but it

relates to the other case, not GBS.
For GBS, Grimmelmann concludes, “square one” isn’t an option:

There are too many subclasses of authors and publishers for a plausible

and fair settlement to be reached.

)
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Ol CAOEAO O1 ETTAE 100 A 1TAx OAOOI A
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AgbpAT OA xi1 01 A AA AAOOOAh EO x1 Ol A

Ooi oIl T A&£#Eh AT A ) OOEIT AAT 86O EI .
AOPAAEAT T U 1106 AEOGAO OEA 1 AOGAT 1T &

OAOOI Ai A1 08 4BAAR BOAT F OAQAOHEET E

AAT CET C EAAAO OI CAOEAO Oi CAO OEA

"TTEO OAGOIQARIODIBEATIG x AAAA8 4EAOA

ITAdg OEEO AAOA EO CciEIC AAAE O 1 E
There’s more here (and discussion of yet another class action lawsuit
involving Google), but this is the key section relating to Google Books.

One Google Books To Rule Them All?
Maria Bustillos, writing on October 26, 2011 at The Aw] opens lively:
(AT T UABETPPEGEA xT Ol A T &£ ETOAIT AAOO,

AAUO8 , AxOOEOOm AATI D ICHA QO eAHHEHOBRAO

Cites & Insights March 2012 34


http://www.theawl.com/2011/10/one-google-books-to-rule-them-all

AAAAAT EAO AT A AAOGAIT T PAOOR AOOEIT 00
AT T £ EACET ¢ AAT ATA® AG AOIOBDOAA | EAQ
(;AO(;AI OOAEOAAOEDEAD OBLO xEI T ET A
xEAO AT A EiT x xA xgll AA AAT A O O/
AAROAT T i AT OO ET AEAAOAR Al AUET ¢I Uh
OEAO OEA bDOAA EAAIxkKEEO EAOIJE OEA OA
006001 As

What are those grounds? After a discursion on how Sonny Bono and

others have kept things under copyright for ridiculously extended

periods, Bustillos uses the subheading “Scan and Be Damned” for what

she asserts Google did—and note here a truly unfortunate set of scare

quotes:

#1 PUOECEO 1 Ax AAET ¢ OEA 11 OAOO OEA
£ A AETA xEAT EO OAO 100 O AOAAC
xT O A OEAU CAO Oi 0T A OEDABOICOMDE HE(
OOEI 1T ET AT DPUOECEOe 4EAEO Oil OOET ]
AOAOUOEET ¢ch [ AEA AAOOA&IT E®ODBIIOGO |
Al AEI OEEOGEAGAA @OMROAM O OEAD Cii OB OT |
COEAAT AA 11 OEEOG BRI BAEAGXE 1TE T K00 i ACK
OOA AT A ET £ZOET CAT AT O 1 Au A& O Al AA

Yes, she consistently scare-quotes fair use and never mentions that it’s

part of the lawBut never mind. Noting that Google wants to keep adding

to its index because that means you'll see its ads more often, she asserts:
AEEO 1 AOOAO PTET O EO AAUITA ET £OOE
O0o0i 6A1 A OOUET ¢ O EAADP AT AU AT A OI
EO POl ZEOET ¢ AOI I OEAEO x1 OEhOR 10
xEEAE xI O A AA EI1ACAIih AOO AU OAI
AEEO OAAOTTEIC xAO AT OTA O AA AEA
AT DUOECEO AgpAOOO OET OCEO OEA OAAEC

Heck, those legal experts at Wired thought it was dead certain, although

actual, you know, lawyers weren’t quite so sure. Anyway, the piece goes

on to the settlement, its rejection and—oddly—the note that “The

settlement negotiations continue, with a new hearing scheduled for next

spring.” I do give Bustillos credit for asking Ursula Le Guin to say what

she thought an ideal outcome of the Google Books case would be (Le

Guin quit the Authors Guiltlecause they negotiated a settlement) and got
this striking answer:

GEAEO ACOAATI AT Oh TAI A 001 El ICADAANO
AECEOAI EOEIT C AIDUOEQEOAA ATTEO xEC
OEA AT PDUOECEO 1 x1AO 7EQE A OAIE
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Whew. Scanning is piracyand take that, you evil libraries.
I'm not ready to buy Bustillos’ assertion that Google and Amazon
have an effective duopoly with no serious competitioffor textual
information—"for information that would before have been contained in
books,” a wording that suggests to me that Bustillos is a digital
triumphalist who regards print books as already dead. But no, it's
apparently already the casehat the only ways an author can reach an
audience are through Amazon or Google. Who knew?
Here’s another passage that, while it's not directly related to GBS,
gives me more than a little pause:
4eA EITA T A£ OEA i 1TAAOT OAETTAO 10O A
AET AET CO O A POADEAER@EOKET OROAOBDRIAC
A $*AGEIODOAS
This is a long posting and I'm not dealing with all of it. Bustillos is
enthusiastic about DPLA as a solution; that’s her good news. Color me
unconvinced—and wondering why the scare quotes and silly title.

The Elephantine Google Books Settlement

That's James Grimmelmann again with the final item for this section, a
December 5, 2011 post at The Laboratoriumhat’s really mostly pointing
to his article of the same name, appearing in the Journal of the Copyright
Society of the USAt 24 pages (including footnotes), that article is short
enough to be worth reading for many of you—and I'll leave you to it,
quoting the abstract here.

4EA CAQIEIODO xOAOW AOEA AbEﬂC@ATE@ﬁDT
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pi 00 1 AOAEDPHh OOEA OAOGOI AT AT O xAO 11
ET AEOEAOAT EOOOAO EO OAEOAA8 4EAOG/
xAUO T £ AARAOAOEAET C A OEITCI ARAT OAOC
TAx xAU O AT 1T AAT OOAOGA AT ET OAT 1 AA<(
)T OBEEh AOOAOCOA &I O OEA AOEOEAAI
OAOOI AT AT O All AOG 11 AAR OAOGEAO OE
EOODOAO8 | £#OAO A AOEAE T OAOOGEAX 1 £
yah ) AAOAOEAA OiiT A 1T £ OEA AIAGHIOGOE
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xEOE AT 11T OAAT A AAZEAT OAO O1I AOGAOU 1
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ET OEEO 0AOO EO 11 0 OAOARD OAIO TO0EA O¢
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I OPEAT x1 OEOQq O mEOOOOA OOAOG 1T £ OF
4EEO OOAOAI AT Oh £ODAOOCEBCEOD ARAERAT O
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AlTTTTABh ET EOO A1 OEOAOUh ET Ail EO

That's it for the overviews. Now, on to pieces with more limited focus (or
at least that's how I chose to classify them), including—a bit later on—a
whole bunchof material related to libraries and metadata.

Orphan Works

I'm probably mischaracterizing one or two of these items, some of which
cover much more than orphan works—but that’s the facet that struck me
as particularly interesting.

The Google Book Search Settlement: Ends, Means, &ututtecof

Books

Take this one, for example: a 17-page PDF published April 2009 by

James Grimmelmann for the American Constitution Society for Law and

Policy. Do note the date: At this point, the original GBS was under

consideration.
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While the first part of the brief analyzes the lawsuit and settlement in
general, the second part focuses on “one especially important part of the
public interest context,” orphan works. He regards that part of GBS as
“good for the public to the extent that it makes [orphan works] available
again, but potentially bad to the extent it turns Google into a dominant
platform with control over a huge catalog of books that no one else has
access to.” The third part deals with process—and Grimmelmann
believes orphan works issues need to be resolved through legislation:
“Laundering orphan works legislation through a class action lawsuit is
both a brilliant response to legislative inaction and a dangerous use of
the judicial power.”

The whole brief is worth reading. Grimmelmann always had mixed
feelings about Google’s fair use claim: He recognized that success would
usefully increase use of fair use but wasn’t convinced that it was a slam-
dunk. He also gets copyright right in his introduction to the second part
(emphasis added):

#1 PUOECEO EO AAOECT AA O ET AOAAOA
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If only more lawyers and other writers commenting on copyright issue
would begin with a sensible paraphrase of the Constitutional clause! A
good, crisp discussion of why orphan works represent a lose-lose
situation follows. Then he turns to GBS itself.
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But for all that goodness, “the devil, however, is in the details.” The deal
was only good for Google; its nature as a class action settlement created a

hugebarrier to entry for any potential competitor; and more.
Finally, there’s the issue of process. Grimmelmann’s no supporter of

the current copyright regime: The first sentence of section III is

“Copyright law is broken, and the orphan works problem illustrates

everything wrong with it.” But it’s a legislative problem and he believes it
should stay that way.

While some of Grimmelmann’s points have been mooted by more

recent events, the brief is still worthwhile, powerful reading, ending with
this conclusion:
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ET OAOAOOM AEA KA ADOAT I As

Legally Speaking: The Dead Souls of the Google Booksearch

Settlement

This April 17, 2009 post by Pamela Samuelson on = i G YA Aol GUV |

appeared in the July 2009 Communications of the ACNhe quick version
of Samuelson’s focus:

4EEO AT 1 O0iT AOGCOAO OEAO OEA bpOI bBIC
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She describes the portions of GBS that relate to orphan works and how a

class action suit could result in a license that affects millions of rightsholders

not party to the suit—and the extent to which GBS would create a Google

monopoly. The “Dead Souls” section makes a nice play on words,

connecting Nikolai Gogol’s story “Dead Souls” to Google’s “dead souls”

scheme. Going beyond that, Samuelson notes—correctly—that the BRR

governing board would almost certainly be dominated by copyright

maximalists, who might not really represent the wishes of orphan works

authors, especially scholarly ones.

y £ AOEAAR OEA AOOEI OO 1T £ 1 OPEAT A
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While GBS2 was better in this regard, it's still a valid objection.

Samuelson concludes GBS would bring about greater access to books

collected by major research libraries—but at too high a price, two

complementary monopolies. She concludes:
4EA "TTE 3AAOAE ACOAAT AT O EO 110 ¢
I A0 xEAOEAO OAATTEIC AITEO OfF ETA
OAOOOOAOOOET ¢ T M OEBOOIA Ex ERJEA @O C
Ci OAOTT AT O 1 OAOOECEO8 4EA | EOEAO
AT 61 A AA AT i DPAOEOEOAR AOO xEIT 11C
AO EOS

An interesting and sometimes wild range of comments, with one writer

asserting that the purpose of copyright is “to protect the intellectual

property of authors” and labeling libraries “the worst thief one could

think of” and another flatly denying that orphan works exist. Pamela

Samuelson made a diligent effort to respond (calmly and thoughtfully) to

nearly all of the comments.

Google Book Settlement, orphan works, and foreagisw
This discussion was posted by Peter Hirtle on April 21, 2009 at
LibraryLaw Blog Hirtle thinks the focus on orphan works is ignoring
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what he calls “the real losers in the settlement: the thousands of foreign
authors whose books can be exploited with impunity by Google and the
Books Rights Registry.” He believes most foreign rightsholders for out-of-
print books will fail to register with the BRR, despite Google’s publicity
efforts.

4EAOA AOA A AI OPI A 1T &£ OAAOGITO A& O

OEAO OEAEO AITE EO OOEI1l boOl 6AAOD
AAAEOEIT T h OEAU {1 AU AOOOBIi A OEAOD
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ATA 1T1 06 O1 AAIOCKHOATAI OBEBACEOOAO OAPAO,

He’s not sure how big a group that is, but seems to suggest it could be in
the millions, and concludes “If there is an injustice being done in the
settlement, it is with foreign authors.” I'd guess GBS2 took care of most
of that issue, since it explicitly excludes foreign works not explicitly
registered in the U.S. (except works from Canada, the UK and Australia).

Why the Google Books Settlement is better thaarmrpbrks
legislation
Another LibraryLaw Blogpost by Peter Hirtle, this one dated May 27,
2009, and taking a different tack than James Grimmelmann. Hirtle says
that books from “inactive rights holders” in the Book Rights Registry
aren’t necessarily orphan works—that they include works by
rightsholders “who could be easily located but who have chosen not to
sign up with the Registry.” (Here again, his focus is foreign authors.)
Hirtle then runs through some numbers to try to estimate the
number of orphan works. It's a tricky process—for example, he uses
Global Books in Prinks a probably-too-high outer limit, but Books in
Print omits a growing number of books that do not have ISBNs. This
parenthetical comment on books in copyright but out of print shows just
how tough this can be; it's quoted exactly as it appeared:
i 31TT A T/ OEAOA =1 Ol A AA i AEAREAD >
ATDUOEQEO OAT AxAA AT A EAT AA AOA EI
EA 101 ARO AMiGIWXgHT T 61 ABEF AT AQOT T PC
El ¢ OF @sci T OA OEA
An update paragraph explains that striking strikeout, which changes by
an order of magnitudene piece of the puzzle. Running more numbers,
Hirtle concludes that there might be about 1.4 million true orphan
works—and another 10.6 million “would either have rights holders who
registered with Google or who choose not to register.” That leads us to
the two paragraphs that Hirtle believes justify the post’s title:
OAT xEOE 1 OPEAT x1 OEO 1 ACEOI AOGEI
Al ECEAT A A O EITAI 60ETT EI A AEGEOI
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The problem, to be sure, is that this compulsory license would be a
judicial fiat, not a legislative act—and that’s problematic, especially since
those 10.6 million works are by authors pretty clearly not well
represented by the parties in the settlement.

Google Books, and missing the opporturdtit ¢ T Auv i Ei Gu 6
John Mark Ockerbloom at * € d € c | v & i o (SePrdabed W50 ¥% 6
2009—and this time he was beginning to think “there was a significant
likelihood that the settlement might fall apart,” which he had not
previously believed.
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There’s the rub: Can you actually get good policy through bad law,

especially bad law that's the result of judicial rather than legislative

action?
Ockerbloom’s description of the problem is good, although much of

it (discoverability) only requires indexing and snippets, not the vastly

expanded scope of GBS. He also believes GBS might encouragé&ongress

to do something about orphan works and “general copyright reform” as a

“compelling example.” I wonder.

580,388 Orphan WorksGive or Take

Michael Cairns makes that claim in the title of this September 9, 2009 post
at Personanondatdie says “no one has attempted to define how many
orphan works there really are” (see Hirtle above for just such an attempted

Cites & Insights March 2012 42


http://everybodyslibraries.com/2009/09/15/google-books-and-missing-the-opportunities-you-dont-see/
http://everybodyslibraries.com/2009/09/15/google-books-and-missing-the-opportunities-you-dont-see/
http://personanondata.blogspot.com/2009/09/580388-orphan-works-give-or-take.html

definition, but never mind) then offers this absurdly precise estimate. How

does he get there?
7AIIR ) AAIEOR ) Al (U OEAOA i & C
AOO ) AAIT EAOGA TU AT AT UOEO EO AAOA,
AgOOADPT T AARDOET A8 )1 OAOAOOET ¢I Uh )
OOAOOGET ¢ A&AOI 1 Ox1 OAOU AEEEAOAT O
OAPAOAOGAA AU TT1U £¢niilil x1OEO | A
AAEOOOI A1 60Qs

Then it gets strange, when Cairns accuses others of “deliberate obfuscation

and lazy reporting” for saying “millions” of orphan titles—except that, if you

accept Cairns’ definition of work vs. title, he admits that such reporting may

be correct. But, again, never mind.

How does Cairns arrive at his precise number? His first method uses

Books in Print(notoriously incomplete) and Worldcat. His second uses

Bowker’s annual industry data reports—which are almost certainly

incomplete. (And, hmm, he’s using both Bowker and Bowker to arrive at

his numbers.) Now we get the real precision work, after he’s made the

apparent assumption that percentages in Worldcat will fit the Google

Books universe:
)1 1T OAAO Oi Aiipi AOGA OEA AT Al UOEO
pI DOl AGETTh ) OAAOAAA 1T U OAx OAOOI
Al OIATTEO ET OEA A1 Ol Oh BOAI EA Al

OEA AT PUOECEO OOAOOO EO ETIT x18 4E/

bi OAT OEAI 1 OPEAT DI bOI ACET LADEAAT I
OEEO AAlI AOGI AGETT AU [ Al EDPOI ADET C
bl OOEAI A O1 EOAOOCA 1T &£ Y80I 1 1T OPEAI
iU OEAxQ EITTCEAATl AO ) xElIl OEIT x

So it's a reduction of questionable percentages based on best guesses
Sounds precise to me. His second method used his set of guesses applied
to publishing title counts, with some other suppositions added in.

He draws lots of conclusions from his precise analysis, but given my
opinion of the analysis I choose not to discuss them. This seems mostly an
attempt to beat down any sense that orphan works would result in
significant revenue for anybody involved. (Cairns has mostly been a
publishing consultant.)

Advantage Google

This essay by Lewis Hyde was published in the New York Times Sunday
Book Reviewn October 1, 2009. It’s primarily devoted to orphan works
as part of GBS—and Hyde does use “millions” based on relatively direct
evidence (rather than Cairns’ hocus-pocus): He believes there are
between four and five million orphan works among those Google had
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already scanned at that point. His comment on GBS as an orphan works
solution:
4EEO EO A Oi AOO xAu O1 O1 O6ATCGCI A O

Oi i A OAOET 60 DOIAIAI@M;OG%AO"E@
i OPEAT O AO EZA OEAU xAOA " OAOO xEI

(@}

EAA T1 EATA EI OEAEO AOAAOQEIT 8 I
AAT BT OOGEAI U Allix A& O OOAE EI AAT
*AlAOG - AAEOIT ADDPUAECRA BEAGBGAOC
AT i DAT OAOGETT A O A AATAEEO AAOOAII

xAOA CiTA OAAOGITOh EA xO1 OAh Ol
iTTipi1Tus TOAO OEAEO xi OEh OAOO EO
OEA -OAOIC Ci Al BOADEAAEDEAEAACAN
DAOOI T 08
(You need to read the article to understand the “Brat” reference
properly.) He believes an independent guardian makes more sense and
that GBS would establish monopoly power over orphan works for
Google. The piece is well written and you may find it worth reading.

GBS: A Legislative Solution?

Back to LibraryLaw Blogand Peter Hirtle, this time with a fairly long post
on November 8, 2009. This time, Hirtle really is talking about orphan
works—and, after noting various opinions on several sides of the issue
(including the cockeyed view of Brewster Kahle that all out-of-print
works should be regarded as orphan works and that all such works
should be wholly available for noncommercial copying unless an author
can proveownership, “with penalties for overreaching”), Hirtle concludes
that legislative solutions are either unlikely or wouldn’t really solve the
problem. Therefore, he believes, GBS should be adopted.

Gripes over Google Books go technical

Let’s finish this section with Larry Downes’ February 11, 2010 piece at
CNet News-and it may be worth noting that “go technical” here clearly
is not intended to mean “become hyperimportant” but rather “look like
[trivial] technicalities.”

Downes looks at the Department of Justice’s objections to GBS2 and
says most of them are now addressed to “the manner in which the deal
has been constructed—specifically, the use of class action litigation to
break the legal logjam of U.S. copyright law.” He notes that DoJ also
notes antitrust concerns, although Downes uses scare quotes around
“concerns.” (Really? There are no legitimatemonopoly issues? See the
next section.)

Cites & Insights March 2012 44


http://blog.librarylaw.com/librarylaw/2009/11/gbs-a-legislative-solution.html
http://news.cnet.com/8301-1023_3-10452186-93.html?part=rss&subj=news&tag=2547-1_3-0-20

It's probably fair to say, as Downes does, that “the government itself”
caused most of the orphan works problem through the steady extension
of copyright terms and dropping registration as a requirement.
4EA 131 xI O A 1 AOGCAI U Oil 6A OEA i C
OEA cCi O6AOT I AI O A@IEEE@(D)X\O A@\EﬁAA EBA@CDEJS

DAOOEAOI AO T AEAAQGET BRI AD® EPOKIEIA @
AOT EAIT ATl DPUOEXEOPEGOBOOAEB O GEAOOEU
AAPDAOOI AT O x Ol e ADI5 1 EOR AE BIOGQIOR O E
AT 1T Al OAAA OEAO OOA 1T &# OEA Al AGO A
POl T OAA AU OEA '8! EO A AOEACA Ol

As Downes summarizes what happened during GBS negotiations, it's easy

enough to see why DoJ might be concerned:
31 i AET xh A AAOA AAT OO AT DUOEGEO EI
ET 01T A1 AGCOAAT AT O O 1 AEA TEITEIT
Al Ol 8 7TEEDAOIOIEGAL CT EUAO OEAO OEA
131 AOA OAAEEIT ¢ OF OOA OEA Al AOO
1 ACAT AT A OOOOAOOOAI AEAIT AT CAO O]
AEOAOOA 1 ACEAODI NAEAACOOBDEDOEABEAT
I AEAAOGEIGT TAT A TEO& OAAET EAAIG QIGROOET
OAi PA 1T £ OEA 131 Al iDPIEAO xEOE OE/
Al AOO AAOETT 1 Axs8

That first sentence is key: A narrow issue turned into a sweeping

settlement. Calling this a technical issue is certainly correct in some

sense, but it’s like saying that the mandate of 60Hz 120V AC for U.S.

electrical power is technical: True, but that doesn’t mean it’s trivial.
I think Downes gets it in this paragraph—but I don’t believe he

wants it:

" 00 A Al ADOERRDETE EMI 1 AOR AT A 11 ¢
E

1 ACAl POT AT AI TTTEO AT1OCE 1EEA A
DAOOGEAOG EAOGA 116 111U c¢ciTA AAUIT,
1 AxOOEOh AOO OEAU EAOA Al 01 AOAEOA
1 ACEOI AGA®I QEOCT OPEADET T OEAO #11cCO
OEAO Oi1 1 O6AE ETT1 OAOGEIT & O A Al

PPN

* OO GRAA O AGBAT @Il DAAO OEAO EO EOS8

Downes’ take? Sure, it would be better if legislative issues were acted on

by legislation, but...
"O0Bl DPOET AEDPI Ah ) AAIT EAOA OEAO OE/
I OEAOXxEOA O1 011 OAAT A bpOT Al Al 1T £&EAC
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AAT AEAAOGA &1 O ApbOl GAABO 1%l AEQDODAI
ET OT1 OET ¢ T EITEITO T &£ PATPI A Al Ol A
In other words: Because it's unlikely that Congress will act, an overbroad
settlement should be approved. At the time, I might have agreed.
Increasingly, I see that Grimmelmann, Samuelson and others were right:
Judge Chin made the only plausible decision.

Monopoly and Antitrust

This handful of items seems primarily related to issues of monopoly,
competition and antitrust in GBS, both the original GBS and GBS2. Many
other discussions includemonopoly issues—although GBS seems to be a
broader example of what I've seen too often in libraryland, namely a
seeming love of monopolies as long as they can be perceived as in some
way easy, efficient or beneficial.

Google book settlement delayed, DoJ has antitrust concerns
John Timmer posted this at ars technicaon April 28, 2009. Timmer
believed that “Despite the complexity of the settlement, it was on a fast
track to approval, with a final thumbs-up scheduled for May [2009].”
.Iixh EO TTTEO ITEEA A AAI Au ET OEA
Of EO OAAIT O Oi AA OEOEIC AT A OEA

ET O OEA A1 OEOOOOO Ei I EAAOEIT T O 1 A

The story discusses monopoly issues raised by more than just DoJ. For
example, this paragraph begins with objections raised by, among others,
Pamela Samuelson’s group of academic authors:

31h Al O AGAI DI AR OEA AGCOAAIAI O AO
CiA ET O OEA Oi1T A OECEOOEIA AAO

|
i AAT OEAO AT UITA xi 61 A EAOGA O 1AC
OEA OOA 1T A& OEAOA xi OEO8 / OEAO 1AE
iTci A ATOIA AT1 0011 OERAEOEI A AT AE

AOAT E& OEA 1 OECET Al AOOQEIN OA ARBEAA
1 EAAT OABGAAAEA O AEGEEADHEOT OEAO OEA O/
CEOETI ¢ OEA OAAOAE CEAIN-BORI O OOl OEG ,
AEODI AUAAR Al ®IAA UAIOI T AADBA OATAT A OA
OEAOA x71 OEOh AAOGAA 11 ATii OTEOU 00/

The DoJ’s involvement almost seems like an afterthought in this story.

It's a good brief roundup of someof the objections raised (and Judge

Chin’s rejection of an Internet Archive attempt to become a party to the

suit).
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Antitrust and the Google Books Settlement: The Problem of
Simultaneity
This article by Eric M. Fraser (University of Chicago Law School and
Booth School of Business) was deposited on June 10, 2009 on the Social
Science Research Network (SSRN) and was to appear in the September
2010 Stanford Technology Law Revieidat-tip to Jill Hurst-Wahl for
noting the paper on Digitization 101)

It's a 24-page law article; here’s the abstract:

"TTCIA "TTEO OAPOAOGAT 0O OEAT NTAOAO
ci Al O AOGEI A A O1 EOGAOOGAI 1 EAOAOQUE
ATTEO Z£O0iI i 1TEAOAOEAO AOI OT AUOGEL EXI
I EAAT OET ¢ ACOAAT AT 66 xEOE O1T i1 A B¢
PDAOI EOOCEI T &EOI i AAAE OECEOOEI I AAO
AEOPI AUET ¢ DI OOGEITO 1T &# AITTEO &OI
51 OOOPOEOET CI Uh AOOET OC AT A DPOAI
OEAGEIT 108 '"T1cCcl A OAOOI AA OEA Al AOC

ACOAATI AT O OEAO EAO OAEOAA OOODPEAEI
ci OAoT i AT 68 )1 OEEO DPADPAOh ) AT Al U
EOOOAO ET OEA T OECET Al AT A AHIAR AA/
OEAO OEA OEi Oi OAT AT OO AOPAAOO 1 &
OAOET OO AT OEOOOOO bpOI Al Ai 68 4EA OA
OEI OI OAT AT 66 ACOAAI AT OO xEOE -OEOOC

Al PUOECEO !''iI AOEAAT AT TEO8I HEA EABA
OANOGEOAA "'T1clil A O OAO DPOEAAOG A
AT i PAOGEOGEOA | AOEAOR AT OE ACOAAI Al
ET AADAT AAT 61 U8 51T AARO AOOOCAT O 1 Ax

AT i bAOEOT O AAT 1 AEA ACOAAI AT OO0 xEO

x] OB 4EA OEI Ol OAT AEOUh OEAOAAEI OAh

1 AAAET ¢ O AAOOAT DOEAEI C j A POTAI

ATA TT1TTTBPITEUAGETIT A 8 & POl Al Al Q
There’s little doubt where Fraser stands on the issues. For example, the
first sentence of the second paragraph: “The Google Books Settlement
Agreement probably violates federal antitrust law.” The rest of the article—
which I only skimmed and which I may lack the expertise to understand
fully in any case—goes into considerablymore detail on the issues, the
flaws and possible alternative courses.

OTT3A To6uc%3ucii Aul Ud
The slant of this Economisttory (September 3, 2009, no byline) is clear
from the subtitle: “The internet giant's plan to create a vast digital library
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should be given a green light.” The first paragraph aims to dichotomize—
either you're a fan or an opponent:

A EOG®DTT AT OOh EO EO A AOAUAT AOOAI
I1TAE Ob Ol ® TiA QEROAT OIT AT 1 AAOOAI

EOO #Z£AT Oh EO EO A 1 AOGAAAT A A&EAE 00
Ol1T AE A OOAAOOGOA OOT OA 1T &£ EEAAAI
i AOEAAT AT 000 xEIT ETTA A EAAOET
UAAO AU 'TiT ¢l A ATA AA®OADRT DADEDA /
i AEA TEITEITO T&# ATTEO EIT I AOEAA

OOEOOAA OP DAOOEITT Oh AT 1T &£ EAO AT A
I
Removed from this black-and-white world, many people thought Google
Books was a laudable effort that was also monopolistic, and very few
opponents failed to credit Google for attempting to “unlock a treasure
trove of hidden knowledge.” But that doesn’t make exciting journalism,
now does it? (Later in the article, there’s recognition that most critics
recognize the potential benefits.)
So how does The Economisteal with monopoly issues? It treats the
orphan works issue as trivial and claims GBS would increase:ompetition.
The cartel issue (GBS partners would maintain a legally sanctioned cartel
and could raise access prices) is swept away with this argument:
I AOAO Al i1l h "TTClA EAO A AEC AATTI
ITITETA 1TEAOAOU EO xEAAIT U AOAEI AAIT A
OAAOAE AAOAOOEOET ChOEQAIO @A IEIC®A C
ET Al OAET ¢ OEA TT1ETA ATTE AOAEEOAN
Yes and no. Making Google Book searcl§ with provisions for buying
books—widely available is quite different from keeping institutional access
affordable. The rest of that paragraph is no more reassuring:
y' I 181 B EAO A 1T ACAI ET AAT OEOA Oi
OOEDPOI AOAO OEAO ET OOEOOOEIT Al 00/
ATTOCE O A1 OOOA OEN A AC&BA ABLOKT EGA
ATTEOh xEEI A AO OEA G@AOROOEEN O AA®D

I xT AOO8 31 EA 1100 1T &£ | EADAOCEAOE D/
AARAAOOA EO EO O1T1 AT OOI Uh OEA AT
1 AxOOEOS

None of which negates the antitrust issues, even if the “broad access”
term had much enforceable meaning. Realistically, The Economist
argument boils down to a claim that monopoly issues are “theoretical”
while the benefits are real.
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4EAO EO xEU OEA Ai 60O OEIT Ol A APDPOI
AO OEA OAI A OEIi A CEOEIA®I OGAOI OEAQI
xEl 1 AA OOAEAAO O1 EIT OAT OA OAcCOI A
A£OOOOA8 )& OEA Ai 6000 OAEAAOO OEA
ET &£ Of AGETT xEI1l OAI AET h NOEOA 1EO

Monopoly in pursuit of a desirable goal is a good thing. Simple enough.
Oh, and Judge Chin can say “regulators will be watching you,” despite
the track record of U.S. antitrust in recent decades and the fact that GBS
would not havean assigned regulator other than the industry-dominated
BRR.

Google BookseBlement 2.0: Evaluating Competition
This post, by Fred von Lohmann on November 19, 2009 at Deeplinksis
another in EFF’s series of posts analyzing GBS2. He makes the same split
of concerns that others have made: the orphan works monopoly and the
institutional subscription monopoly, “particularly for higher education.”
Where orphan works are concerned, von Lohmann thinks there’s
broad agreement that the monopoly is a bad thing (although The
Economistvaves it aside with a single sentence):

T ATAU | PEABY DEBOBPAAO 1T £ GEA OAO

AAAOR "T1CiA EAO OAEA OEAO EO «x
1 AQBEI T OEAO xiI 01 A AiPi xAO OEA 2AC
iT O AOGAT A AAOGOAO AAAI @ xEOE 1 OF
O1 Al AET AA x1 OEO8 j 7TEAOA OEA Al AEI
AT 1 OOAOOh OEA 2ACEOOOU xEI1 1 EEAIL
Ol NERATI PATEAO 1T OEAO OEAT 11 cCclA
O1 A1 AET AA AT TEO 1008Qq 4EA OAOGOI Al
DOl GEOCEIT OEAO 1 AEAO EO Al AAKDI OEAC(

OEA AgOAT O PAOI EOGRAAEAQ AMBBATEGRAAD
E1 OABDOATI Ox1 OEO 1 &8 EXH OMAET1T 8EAOA
"O0O0 AAOGAT O O1T i A 1TACEOI AOGEOGA OODPDI /
a8l h EO OOEIT OAAI O OEAO AT U 1T OEAC
ATTEOh CcAO OOAAh AT A EIDPA Al O A A
AT OOOAKEIED T1O0£AAAKOOEAO O A1 OOU OE/
Al Ous

Von Lohmann notes the “worthy question” this raises: If you need

legislation to fix the competition problem, shouldn’t the orphan works

problem itself be fixed by legislation, not a class action judgment?
(A®A xEAOA OAAI PI 1 EOEE Al OAOO
PT ET OO0 100 OEAO #11COAOGO EAO
1 ACEOI AGETT A& O UAAOOHh O 11

> > O
O 3= m
T T To
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Al Al T OA OI OEA AT i1 PO/
OE#OI bi OAA OAOOI Ai A1 68 3i OEA NOAO
iITAd AT Ui 6 AAI EAOA OEAO AbPDPOI OAI
I OPEAT xi OEO 1 AGCEOI AOETT 11O0OA 1EE
AOUOOA® BADANROEOET T x8

Here I can’t fault EFF or von Lohmann’s analysis: It's clear and, I think,

fair to all parties involved.

Discussing the Institutional Subscription Database (ISD), the full-

access version, von Lohmann assumes that the chief customers are likely

to be universities (although I was astonished at the number of assertions

at the time that every public library, even the smallest, would be

pressured to provide such subscriptions).

DOl bl OAT O A A

4EA AEC NOAOOEIT EO xEAOEAOR 1 O0AO
ITA AAOAAAOGA OEAO 11 O ECMOOEIOA
AAOAAAOGA xEOE 11 1 AOEAO OOAOOEOOOA
OEA 111U AITiPATU xET AAT DOT OEAA

xEOET OO0 A£AAO 1T &£/ AI DUOEGEO | EAAEI EO
4EEOh 1T &£ AT OOOAh EO A OAEEBA ADO/
col 6p 1T &# AAAAAT EA AOOEIT OO 1 AA AU
DT ET OAA 10068 / OAO OEi Anh OI EOAOOEODI
"1Ti¢cilA ATA OEA 2ACEOOOU Ail OPEOA
OEA )3$ DPOi AOAOS

Hmm. Have university libraries faced situations where certain groups of

data were felt to be mandatory and without competition, resulting in

gouging? I'd think such situations would be, cough, big deals, and

libraries would object to having additional pigs at this particular trough.

Indeed, the promises in GBS to avoid this situation are less than

reassuring if you know much about big deals:
"TTcCiA ATA EOO OODPDPI OOAOO OAODPI T ¢
OAOOI AT ATO OANOEOAO OEAO DPOEAET G /¢
OO0xT T AEAACEAKGY T} Y& ORDADDAI BO | A
"TTE ATA 1T EAATOA 11 AAREAI £ | £ 2EGE
I £ AOT AA AAAAGO Oi OEA "T1TTEO AU OE
EECEAO AAOAAOEI T84 4EA OAOOI Al AT O
AT A OEAxERIR OOA OEA A T11TxEI G DAO,
DOEAA T £ )1 OOEOOHMEBEARI ¢ 3I0AOCOADEDDAC
AT A OAOOEAAO AOAEI AAl AOEAOT O0ATHE OAA
AOAEI AAT Ah OEA NOAI EOU 1T &£ OEA OAAI
OB)Al OOEOOOET T Al 3O0AOAOEDPOETT 806 y%iE

“Similar products”? 1 wonder what those would be? Digital access to
journal articles, possibly? Oh, and GBS didn’t give ISD subscribers any
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court access to enforce those provisions. “So what we are left with is a
‘trust us’ from Google, the Registry, and their biggest library partners.”
I sometimes give EFF a bad time; I think it goes overboard at times. I

read through this piece twice looking for something I could fault. I didn’t

find much (but that's me): I found myself becoming moreconvinced that

GBS2 created untenable monopolies as 1 read it. Here’s the final

paragraph of the discussion, after noting DoJ’s investigation and a group

of articles arguing the pure legality of the settlement:
"00 xA OEODORADEAOAAAxEOE AT OEOOOOO |
A OEi Pl A 1T AOEAO OOAT OAAOQETT AAOxAA
AOCEI AET ¢ AT AlTiT oi1 601U EI PT OOAT O b
Ol AAOOAEA xEOE OEA Al AOOET ¢ 1AM A £
Oi 1 OOETT OEAO EO 110 OAAOAIT U 1 ACAI
O AOOO Ai i pAOEOEI T8 10O xOEOOATh x
I ACEOI AOEOGA AAEOT AOh 3A00I1I AT AT O a8’

The Amended Google Books Settlement is Still Exclusive

That’s James Grimmelmann in a relatively brief essay (seven PDF pages)
deposited to SSRN on January 26, 2010 and appearing in the CPI
Antitrust Journaln 2010. The abstract:

AEEO0 AORXCAADODEAOCA OEA DPOI BT OAA OA
"TTEO AAOAh Al OERQBEOCOH @AMIT kUOITA |

DOAAOGEAAT AEEAAO T &£ CEOEIT C '1iclA
TO0I AAO T &£ AITTEO8 4EA OAOOI AT AT O
i AAEAT EOI O DEIAGAGEDCDA O1 1T AOGAET 1

AiTEO ATA AT i DPAOEOT OO AOA O11 EEAI
OAOOI AT AT 6O 1T &£/ OEAEO 1 x18 2AAAT O A
1TT0 AEAT CA OEEO Ail1 Al OOEIT 8

Other than noting that the essay isn’t really seven pages long (it’s shorter

than that), I find that—after reading it and thoroughly enjoying it—I can

only say go read this one: It's too lively and cohesive for me to even

attempt to excerpt (I'd have to excerpt almost the whole thing, and

what’s the point?).

Why There Can Never Be a Competitor to Google Books
Christopher Mims posted this argument at MIT’s Technology Reviewn
October 18, 2010—a point at which it still seemed plausible that GBS2
would be approved. The subtitle’s clear enough: “Publishers are about to
grant Google monopolistic pricing power and permanent exclusivity over
countless ‘orphaned’ works.”
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To some extent, Mims is excerpting Eric Fraser’s article, but he goes
further with a paragraph I find offensive and disturbing [emphasis
added]:

(A®A Oi i AOEET C®O&AABDAOBEAIDO ) AEI
AEOOOARET @A 1A OA 1 EAOAOEAO AEOADD/
AT PEAO T &£ T OPEATAA x1 OEO AAAIGQI A EA
iTTi DT 1 EOOEA bl OOAOOEITT 1T A& OEAOA
4xAT OU UAAOO AROAAARDO® APAT AEOO AE.
OAEA AEGCEOAI MRITEAOUIE OFEIAT AAAT T E
xET EO @11 OGMOATUTARA AAT A OF AEETA A E

Why is it that “more and more libraries” will disappear and physical copies

will “become harder to come by”? I guess because of the Digital

Inevitability.
Where does Mims come down on all this? He thinks GBS “has

implications not just for the future of books, but also for the future of

U.S. prosecution of monopolies”—and winds up with this paragraph:
) 060 AiI 01 EAOA O OAUAOCEA® DI WhA E
PDOAT EA CiITA ET AT A T &£ EOOAI £8 4EA
DOl EAAO xAoOh A&OAO Aiinh O AOEIC .
I1T01 OEA ET OAOT AOh xEAOA EO AAT AA
COAAO EEOA 1 ET AE 1 OIOBEGIAAGEA T x EFOA
EOOAI AGAT O AT A ET AAAAOOEAI A8 ) 060
Ol OEi AGAT U AA 2@IMTAA T AEICO E®OOA ABOGA T E C
2ACEOOOU OEAO '"T1ClIA xEiIl OAO Ob O]

It's remarkably easyto say that GBS2 really doesn’t have much to do with

the original intention, but never mind. (Oh, and “the great hive mind

outside of which information is increasingly irrelevant and inaccessible?”

Give me a break.)

Privacy and Confidentiality

While these issues are raised in some items that have already appeared,
and should be in some of the library-related items, they’re most
prominent in this small set, with EFF taking the lead.

PUBBUEOOGUG 4A%S vrou*//uUEvOOiT3A
Book Search

This Cindy Cohn post dated August 16, 2009 on Deeplinkssays it right

up front:

4EA AAT OOAT NOAOGOEIT EIT OEA BDOEO,
DAOOT AOO# A0 TOEA TMNOOEAOT #AIl EAI Ol EA
, Axh 4AAETTI1TCU Q O0OAITEA 011 EAU #I
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EAOET ¢ xEOE 'iiciA AAIT OGO "iTiciA
AGAEOGET ¢ T Ax AECEOAI 1 EAOAOUTAIITE
0060I T ¢ POI OAAREDT DOEDOAU OEAO OOAA

Al T EOOI OAO EAOA & OCEO &£ 0 AT A 1AO

Libraries and bookstores have fought for reader privacy, with ALA and
others leading the way, and have indeed largely won that fight. “All we want
is for Google to promise to fight for the protections you already have when
you walk into a bookstore or a library.”
I'll quote more, as it's well stated (and Deeplinkshas a CC BY
license):
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I'll pause to bore you with the reminder that these concerns are not
hypothetlcal (and that “unless you have somethmg to hide, you shouldn’t
care” is a deeply un-American response): 2 i C U ¢, as hdvdlothers ind
the library field. The FBI did conduct fishing expedmons there is no
question about that.
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“Just trust us” is almost never good enough where a publicly owned
company is concerned, and especially when that company has a
monopoly. If you assume that Internet companies that rely on the good
will of citizens to prosper would never undermine privacy, well, back up
one letter from G to consider another Internet giant. And consider Eric
Schmidt’s assertion that privacy is dead anyway—an assertion that, to the
best of my knowledge, Google has never disavowed.

By the way, most goodlibrary systems deal with reader privacy by a
means that assureshat privacy for historical data, warrant or no warrant:
They don’t retain the history. If it's not there, it can’t be subpoenaed.
Most ereading systems seem to be going toward the other extreme: Not
only is your reading history retained, so are details as to exactly where
you currently are in your ebooks.

0iT3A suA%cdUd% 6sUUEvVUS Uv 861 U
This post appeared September 6, 2009 on LibraryLaw Blog—and it’s
important to note that it’s by Peter Hirtle, not Mary Minow, since the two
seemed to be at odds at this point, with Hirtle increasingly sounding like
a GBS advocate. (I'm acquainted with Peter Hirtle, and I have
considerable respect for him. In this arena, it's possible that his entirely
laudable desire to address the orphan works problem was clouding other
areas—or, for that matter, that he’s right and 'm wrong.)

He notes a revised privacy policy for Google Books and that EFF
didn’t find it wholly satisfactory. Quoting from the EFF statement (the
link in the preceding sentence):
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There’s a lot more in that post on what Google’s policy fails to do—but
Hirtle’s not impressed:
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Which may be true—although it's not quite. The model license Hirtle
quotes includes this statement: “Raw usage data, including but not limited
to information relating to the identity of specific users and/or uses, shall
not be provided to any third party.” It doesn’t say “except where legal
processes are followed.” It says “shall not.” That's a huge difference,
especially since “legal processes” includes subpoenas, which do not
involve a judge’s assent. (Another e-resource license is much inferior in
this regard.)
Hirtle omits books from his discussion—and books are where
libraries have the strongest privacy protections. His final paragraph:
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Libraries achievedthat level of protection for books. The first license

quoted also fully protects reader privacy by forbidding any distribution of

non-aggregated data to third parties. On the other hand, Hirtle is

certainly correct in saying that libraries should hold e-resource vendors

to the same standards they use for book data (and, by the way, they
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should consistently uphold their own standards). In practice, the
loophole that a reader logged in to their Google account might have
personal data logged is a loophole big enough to drive several FBI
squadrons through, as Google pushes more and more services to assure
that you're always logged in, whether you're aware of it or not. (Do you
explicitly log out of Gmail after each session? Really?)

The comment stream is worth reading and consists mostly of an
ongoing disagreement between Mary Minow and Peter Hirtle.

Google Books Settlement 2.0: Evaluating Privacy
Here we are again with Fred von Lohmann on Deeplinks this time on
November 23, 2009. He notes the level of information that Google might
have under GBS2 and what it means for readers:
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There are other intrusions—and here EFF notes some numbers: at least

200 attempts by law enforcement to get patron reading information just

between 2000 and 2005. Von Lohmann provides a laundry list of privacy

failures in GBS2; it’s a fairly impressive list. He concludes:
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GBS: Jones and Janes on Anonymity in a World of Digital Books
Here’s a sad case where I can link to James Grimmelmann’s December
22, 2010 post at The Laboratoriumwhich touts and links to “Anonymity
in a World of Digital Books: Google Books, Privacy, and the Freedom to
Read® by Elizabeth Jones and Joseph Janes—but I can’t discuss the paper
itself because these two iSchool faculty chose to publish in a toll access
journal that only provides “free” guest access under certain conditions,
among them institutional affiliation. Those without affiliation (like me)
apparently have no reason to read the article. (Since I could probably get
the article upon registration by offering an institutional affiliation that I
don’t have...well, I'm not going to do that.)

Grimmelmann says “It is the most careful and sustained analysis to
date of the privacy issues surrounding the proposed settlement” but
about all I can do is quote the abstract, as he does:
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Many of my readers may have institutional access to this article or be
ethically comfortable in filling in institutional information, in which case
this might be a great article (although, frankly, in December 2010
proposing modifications to GBS was almost certainly a nonstarter). I
couldn’t say.
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This relatively brief March 22, 2011 post by Cindy Cohn at Deeplinks

notes (correctly) that Judge Chin’s decision striking down GBS did

mention privacy concerns—and also that he did not find these concerns

to be sufficient to reject the proposed settlement. Two key paragraphs:
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That may be as good a place as any to close this section, noting that
privacy and confidentiality show up later in this roundup.

The Public Domain, Open Access, Copyright and
Fair Use

While the latter two topics here are at the heart of nearly all of GBS and
commentaries on it, I have a few items specifically focusing on these
topics, so 'm lumping them together here in that order.

The Google Book Settlement and the Public Domain

We're back to LibraryLaw Bloga fairly long Peter Hirtle post on April 9,
2009. It’s an expansion on a quick response he gave when “a colleague
wrote to ask what I thought of [GBS’] procedures for identifying public
domain books.”
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That's the core; the rest of the post is details. Peter Hirtle is an expert in
this area and the discussion is eminently worth reading—even with the
failure of GBS itself. I don’t have much to add, so T'll just suggest that
those interested in the public domain and some of the issues involved in
trying to identify what’s part of it will find Hirtle’s post worthwhile.

Another idea for building OA into the Google Book Settlement
If that title (from a June 17, 2009 post by Peter Suber at Open Access
News seems to demand a referent, it’s there in one of Suber’s bullet
points regarding the post he’s linking to, “Google Book Search
Settlement: Foster Competition, Escrow the Scans” (by Peter Eckersley
on June 11, 2009 at Deeplink$. He notes two other proposals that would
build OA support into GBS.

I would comment here, but I struggled with identifying anything in
Eckersley’s post that deals directly with OA. That probably means my
understanding of OA is lacking when compared to Suber, which seems
likely. You may spot the connections that 'm missing.

Revised Google Book settlement: what it means for OA

Suber revisits GBS, this time GBS2, in this November 16, 2009 Open
Access Newsost. He notes the most directly-related changes: That the
Book Rights Registry would “facilitate Rightsholders’ wishes to allow
their works to be made available through alternative licenses for
Consumer Purchase, including through a Creative Commons license”
and that it's now clear that Rightsholders would be free to set the
consumer purchase price of their books at zero.

Suber also notes that GBS2 does notinclude these provisions for the
Unclaimed Works Fiduciary, the body that would actually have dealt
with true orphan works. That is, it would not have had the ability to
make true orphan works open access by setting the price at zero (or
reduce copyright restrictions by using a CC license).

Open access and the Google book settlement
That's the lead article in the December 2, 2009 SPARC Open Access
Newsletter—and again it's by Peter Suber. (If it seems odd that every item
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on OA comes from Peter Suber: It shouldn’t. Especially where something
beyond current refereed science, technology and medicine journal articles
are concerned.)

Suber notes that many other people were looking carefully at GBS2
and that there are large questions in several areas—all of which he’s
ignoring because OA is his specialty, not because they’re not important.
Suber’s key points:
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An aside to certain librarians celebrating their eligibility to join Authors
Guild: Is this really a group you want to support? I know my answer...

-7 OAT 6OAOh A£AO 11 OA AEOEUAT O EAOA £~

AOAA 1 ATAET ¢ 1 EAOAOEAO OEAT xEI |
ATTEO OEOI OCE OBPROEXEATIACAADIAERAD A OB

He reminds us of the limits on GBS’ largesse: One terminal for every 10,000

FTE students at universities, one for every 4,000 at community colleges, one

per buildingfor public libraries (which comes down to an average of one for

roughly every 18,000 citizens).
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There’s a lot more here—TI've just scratched the surface.
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GBS: Samuelson on the Settlement as Copyright Reform

In his role as the Peter Suber of GBS (a comparison that’s probably unfair
to both of them), James Grimmelmann posted this item on The
Laboratorium on September 30, 2010. He's pointing to Pamela
Samuelson’s “The Google Book Settlement as Copyright Reform“ and
says Samuelson’s long, distinguished history of engagement with
copyright reform efforts “gives this paper an unusually synoptic view of
the copyright issues raised by the lawsuit and settlement.” He calls the
paper “a gold standard of sophisticated analysis.” The abstract:
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If Grimmelmann says (as he does) “highly recommended,” who am I to
say otherwise? I will note that it's an 84-page article—and that it was
revised in April 2011, so that the third major section is headed “Should
the GBS Settlement Have Been Approved?”—with Have Been rather than
Be. I have notread Samuelson’s article in full (although I've downloaded
it); 'm passing along Grimmelmann’s recommendation and noting that
this sort of analysis is most definitely still worthwhile even after GBS was
rejected.

Professional Readings: 88the Google Book Settlement and the
Fair Use Counterfactual

This brief post by Joe Hodnicki on August 19, 2009 at Law Librarian Blog
simply points to and offers the abstract of Matthew Sag’s article with that
title. T have notdownloaded that 47-page article (available from SSRN)—
and, as with the next two pieces, you might appropriately think of this as
a brief extension of the long, long fair use roundup in C&l June 2012
and July 2012. The abstract (emphasis added):
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What the Google Books Decision Said About Fair Use

We jump forward to post-decision discussions, including this ARL Policy
Note posted by Brandon Butler some time around April 9, 2011 (that's
when I tagged it in Diigo; the time stamp on the piece is “1 year ago”).

I OT AEOO AT A DPAOOGEAEDPAT OO xAECE |
#EBI OAEAAOGEIT 1T&£ OEA '"TTCIiA "11EC
OEAO I1TA OEET C OAI AET AOUOOAI Al AA
EOOOA AO OEA EAAOO 1T £ OEA TAXFEACETIAI
OAAIATBIUOECEO AT TEO Ol #ZAAEI EOAOA ¢
AOI i OETOA ATTEO ET OAAOAE OAOGOI O
I PAT 8

Indeed it does: The rejection was based on fairness as a class action

settlement.
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An important point. While Google could have considerably expanded the
general understanding (and likely use of) fair use by successfully
defending itself in court—and may still do so—the rejection of GBS2 had
nothingto do with fair use. And, indeed...

Google Should Stand up for Fair Use in Books Fight

So says Timothy B. Lee in this March 22, 2011 post at Freedom to Tinker
Lee argued early on that Google’s scanning and snippet displays were
legitimately fair use and still thinks that’s right. His summary of a three-
year interruption is pretty good for one paragraph:
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Well, it wasn’t just [a segment of] the publishing industry, it was also [a
tiny segment of] authors. But it's not a bad way to look at it.

Lee thinks the rejectionof GBS might strengthen Google’s fair use

argument.
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The first comment is from James Grimmelmann, who offers a quick
prediction:
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Libraries and Metadata

We now come to the largest section and the one closest to my heart. I
will admit that I anticipated seeing a lot more “libraries can get rid of all
those boring books and rely on Google” sentiments from both academic
and public librarians, since I seem to remember being galled by dozens of
such absurdities at the time. Either I managed to avoid tagging them
(quite possible) or my memory’s faulty (even more possible), but I don’t
see a lot of that here. What's here is a combination of reporting and
commentary, most of it from 2009 and 2010 with a few items from 2011.

Library Privileges (Fees May Apply)

How better to start than with the estimable Barbara Fister, writing here in
“Peer to Peer Review” posted April 23, 2009 at Library Journal Fister’s
noting the stream of reactions to the original GBS—some of them covered in
my March 2009 GBS roundup—and was struck by something about many
of the reactions:
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She cites a prime example (a post that's wrong on several counts, even if
the original GBS had been approved), notes that Google isn’t really free
and some of the virtues of public libraries and adds:
SOE®I N ABGT 00 OCBADOAAR GABAT A1l AAO O
AEOEUAT ouh ET xT OAO 1T O ET ABBETT O
AT i A AAOT OO0 ET ATii AT 606 AO AiIT¢O
OEOOEI T EAh A PibOI ECDO AKRAEIN @adHE ACA
Fister notes the reality of most academic libraries, especially private
institutions. I can’t walk into Harvard’s libraries and borrow a book, for
example—indeed, I'm not sure I could even go look at a book on site
without registering and possibly paying.
%Oh A®ABART AAT OO OEA bDOAI BA OEIAT A
Al AEil xA T[T AEA xEAT xA AOEOEAEUA
[ i1AGEUEI ¢ | EAOBAVOADADEADAARBSOBA
E®OLZOEA i711TAus /060 i ACGAOEAP BOBAOA ¢
1170 Ul @®ACEADAR A& O 1 00 Ei i ARRADGA OAI
PAOO T &£ EO8 "1 EITA O URGDAI IAAO
O000A&A AU EI OADI EGQLORICAUAT ATAT £A KGE EAQU
After noting exceptions (I'm aware that I have access to a number of
quality academic library collections through Link+, a Northern California
union catalog of sorts, but 'm not sure that’s at all typical), Fister says:
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Library Associations File Amicus Brief for Google Book Search

Settlement

That's Peter Murray, the Disruptive Library Technology Jestesporting
on May 4, 2009, including a link to the 22-page brief filed on behalf of
ALA, ACRL and ARL. If you want to read the brief, don’t be put off by
the number of pages—that’s 22 double-spaced pages, not really all that
much text, and with Jonathan Band as lead attorney, it’s readable prose.
The brief did not oppose GBS but did raise a number of library-related
issues. From the brief:
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Specific issues raised and discussed:
U The likelihood that the institutional subscription database (ISD)
would be seen as indipensable, but also a monopoly open to abuse.
U 4EA Di OOEAEI EOU OEAO 'i1c¢cl A AT Ol A

y

i AGEi EUET ¢ DOEAA OOOOAOOOAS &I O OEA

OAAOAET @ eshekidlj €inde the model for the pricing, online
journal packages has distinctly had fees that grow so high only the
wealthiest libraries can subscribe.

U High ISD pricing could heighten inequalities among libraries? including
the bizarre situation where K12 school libraries might be able to afford the
ISD but college libraries might not.

U GBS does not protect patron privacy and contains provisions that
appear to undermine privacy.

U GBS could potentially limit intellectual freedom.

"3 AT Ol A OFEOOOOOAOA OEA AAOAI T PI AT O

U These shortcomings can be dealtwith through rigorous oversight of
GBS implementation. (The brief includes half a dozen specific
elements of such oversight.)

Murray’s post does a fine job of excerpting key elements of the brief, and

even at this late date it's worth seeing where library groups were coming

from.

N -
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Peter Murray offers another Disruptive Library Technologyost on May
22, 2009, this one entitled “Interesting Bits in the Univ of Michigan
Amendment to Google Book Search Agreement,” and Jonathan Band
issues one in his “A Guide for the Perplexed” series, “Part II: The
Amended Google-Michigan Agreement,” which seems to have appeared
on June 12, 2009 (based on PDF properties). The amended agreement
between the University of Michigan (one of the primary Google Library
Project partners) and Google addresses issues raised in the lawsuits and
would govern the relationship between the two parties if GBS was
approved.
Murray notes that “there are definitely more lawyers involved
now”’—such that while the original Michigan-Google contract was
“basically 10 pages long,” the amendment is 36 pages and incorporates
by reference the entire GBS.
AaEA AT AT AT AT O Al Of 1 EAAOAI ixU OAT DE,
Al AWORAT OAAOQEIT O AT A ET Al OARAO OAT O
iiTcs )&E OEAOA | AxUAOO AOA DAEA A
AAT ARO@OEAOA OEA DPAET OAI EAOGAO ATI DB
i AAEAET AO OF Ai PA xEOE OEA EAAAAAE
81 Oou 1106 O AAOOGA Ui O OEA OAI A ¢

Some of the good bits may be moot with the failure of GBS, but it's worth

noting what Murray found worth mentioning. There’s an explicit process

for modifying the library’s digital copy of scanned books that are

identified as being in the public domain. The revised agreement appears

to include Michigan’s Special Collections, explicitly excluded from the

original. There’s a provision for challenging ISD pricing—but also

promises to donate significant sums to the National Federation for the

Blind if prices are not challenged. (In any case, Michigan would have 25

years of free access as part of GBS.) There’s also a promise to provide at

least $5 million in aggregate to support centers for research use of the

body of scanned material.

Band’s “Guide for the Perplexed” is brief (seven double-spaced pages)
and focuses on changes that apply to all of Google’s partner libraries, not
just Michigan. Those include mechanisms for pricing review (by a third
party) and arbitration, information to be provided by Google to the
participating libraries for the works scanned (including their apparent
copyright status and whether they're being displayed) and a few other
things. Also an interesting read.

LibrariUEO6 U/ %43 » O %E3 00T T3 A f6u0&l 1 Al]) l
Whether under this title (the actual title on the story) or under the
webpage title “Librarians vs. Google: Fighting the Web Giant's Book
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Deal,” this June 17, 2009 story by Janet Morrissey at Time clearly paints
libraries as enemiesf GBS.

#OEOEAO 1 £-OAACARBIOC AAGEAAT AT O xEO
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6 AT / OOAAT h AAAT EAD GAICE OA®AOEAO UG Al

51 EOAOOEOU8 O4EA ET AOAAOAA OAOOOET
OEAO 100 AiT1TAAOT O AOA OAOITAOET
AT i1 61T EOQUhe AiITAOOO #i1 OAU 7EIIT EAI

I £FEEAA T £ Ci OAOT i AT A1 OAEAQCEDUO! AO0I
Those are the first two paragraphs. Oddly enough, I do not read the second
paragraph as librarians fighting Google. 1 see it as librarians asking for
appropriate concerns to be addressed. But the next paragraph reaffirms
Times view that it’s a Battle Royale:

"T1TEAOE '"1T1Cil A AEAAEIT C 1 &£#& ACAET O

DT OOEAI Uh OEA 583BT1 xOODEAASHSARAGEGDC
Morrissey then says GBS “once appeared to be a sure bet for rubber-
stamp approval” but thanks to that “angry opposition” its future might
now be in question. As she goes on to oversimplify GBS itself, there’s the
apparently mandatory reference to “dusty shelves in university libraries”
that GBS rescues books from. After some more description, the article
does include a paragraph that should clarify the reason for oneset of
library concerns:

A4EA 1T EAOAOU AT i1 OTEOU OAAAI T O xEOE
I AAOOOAA xEAT ET AOOOOU ATTOT1EAAC
1 AOCAT U ET OEA EAT A0 AOGB A#ERA AEGAICE
OOAOAOEDOET T DOHARAD® ®ADETAGA G AL x Al
al T ah A OOOA@DAAOR EAOAOEAO OiF AOI
AAAT OAET ¢ O1T 6AT |/ OOAAI 8 O4EA AEAI
ET A OEIEI AO xAUO; BRAADEARA OROQI AAAR

As a humanities person, I'll note that libraries also substantially reduced

budgets for monographs in order to keep feeding the insatiable Elsevier &

Friends.
The article does note that it’s not just librarians—that “academics,

consumer advocates and even a few authors” were opposed to GBS as it

stood. (“A few authors” is a nice way of belittling all authors who were

opposed, including 6,000 who opted out and the academic authors

involved in Pamela Samuelson’s brief.) And of course she quotes
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“supporters”—such as, ahem, the executive director of the Authors Guild
and the engineering director of Google. Oh, and such other disinterested
parties as the law firm that’s representing the Authors Guild and the CEO
of one of the publishers involved. Indeed, the only supporter who wasn’t
directly involved in the case was Paul Courant—but you can’t really call
the University of Michigan not directly involved, can you?

Without the combative headline, this would be a better story. Still,
it's interesting that the only supporters Morrissey managed to quote were
all directly or indirectly involved in the settlement.

The undisclosed danger to libraries in the Google Books Settlement

That's Peter Hirtle, writing on August 16, 2009 at LibraryLaw Blog He

focuses on an aspect of GBS he hadn’t seen discussed much:
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Hirtle also notes that this provision alone could raise enormous privacy
issues and that the provision appears to “overturn almost 75 years of law
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and practice” that have protected libraries from being required to collect
royalties when patrons copy materials.
0 OEOAANDORADOOEAT A T OPEAT x1T OEO AOA
) xOlT ¢ ET OEEI EEI-QI @EAD @OEEBOETA
OEA T EAATA T &£ OEA INGCOAAI ARGAT 8 ¢
I EAOAOEAO T DPAOAOA OEAT 1T OEAO Al Ai A
It's a good question even if it has been rendered moot. You may find the
comments interesting.

Press Roundp: UC Berkeley Conference Regarding Google Book
Search Settlement
Because this was a conference (or symposium) and, as a result, you're
mostly dealing with second-hand reporting, I don’t plan to offer detailed
notes on the various links from this August 28, 2009 ResourceShelf
report. You may find it interesting as a set of comments on a particular
event, one that included some high-profile doubters and supporters.
Marcus Banks attended the symposium and reported on it on August
30,2009 at: Ud | A6 jbutkbsdoltle post consists of Banks’ quick
summary of GBS elements and his feelings about them.
91 6 AAT OAIAGA IBAEAADOE OEAT ) EAOA
AAAAOA AT EI O Aixl O OEEO NOAOOEITI
iTTTDPI 1 EOOEA AAOOAT AAOxAAT 1T71ciA
EO I PAT Ob AAAAOO OI OEA xi Ol AGO |
I
E

A AT OxAO EO9g AT OE8 31 xEAOA Ui O
T ETx Ul O xARECE OEA OAI AOEOA OEOE
In the end, Banks comes down on the side of approval “even though
there is a real risk that Google could act monopolistically.” He thinks the
Library of Congress shouldhave been doing this project—but it didn’t.
Therefore,
y'!'eO xEOE O {1 ATU T OEAPAQEEKEOEETI
"ITTEO xA3BOA OAAAEAA OEA DPIEI O xEAO
OEA AT AiuU T &£ OEA CiTAS8
I can’t fault Banks for that; it's how I felt at the time.

Google Books: A Metadata Train Wreck
This post on August 29, 2009 by Geoff Nunberg at Language Loglso
relates to the Berkeley symposium (he calls it a conference) and
specifically Nunberg’s evaluation of the metadata for GBS scans.
-U DPOAOAT OAGETT A AGAOAHEBAIOIAAOT 800/
"""" Ol AT ETC 1100 OAOEI 6O OA
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The rest of the fairly long post elaborates on that point—loads of books

misdated as 1899, a book on Peter Drucker dated 1905 and more. He says

these errors are endemic: At the time, a search on “internet” in books

written before 1950 resulted in 527 hits.
/| O 00U OAAOAEEIT ¢ 11 OEA TAIAO T &£ x
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Nunberg says Google’s Dan Clancy “said that the erroneous dates were all

supplied by the libraries,” which Nunberg doesn’t believe, especially given

the errors for books correctly dated in the libraries’ catalogs.
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i £# OEEO xOEOET ¢q IT A Yyiy AITE A,
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It's not just dates. He notes classification errors—e.g., MobyDick listed
under “Computers.” Google blames the libraries for this as well—which
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really doesn’t work because the Google subject classifications are BISAC
categories, not LC subject headings.

"00 xEAOEAO EO GCEAO OERLEOD) BO#xAADAI

EO xEU "1T1TciA AAAEAAA O OOA OEITC
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xEOQOE T AUTT8Qq 4ED A3l # O@ZEE@ANAA Ol
OEAI OAO T &£ A 11T AAOT ¢ihiTT1T @HETO6 AL
] EAOAOU xEAOA 1T OAET AOU AT 10061 AOO 1

iIT OEA OEAI OAOs8 " OO EOGB8O0 11 0 PAOO
ET A |1 EAOCAVODAROAEO I ET T ETT OEOI Adh

Al OAECT x1 OEOh AT A OAOO NOAT OGEOEAO
AgAl b1l AR OEA ")31# O*O0O0ATEIA .11
AlT 106 ¢i1 OOAEAAAET cOh ET A1 OAET C
AAT OBx 0" AAUhd O3EAOQAAT AOAET choe AT A
"U Ai1 O0OAOOh OEA O01 AGOUSG OBAEAAOD
Al18 4EAO 1T AAT O OEAO "Ai AE AT A

OEAi OA1l 6AOh xEEI A 3AEEIT AOh [EAT DPAOC

Ol CAOGEAO ET OEA 111TA OOAEAAAET C O
%001 PAAT 86 )T OEIi OOh "T1TCiIA EAO OA
i £ OEA-OBAQIEEEOE x1 Ol A AT A OAOOOT AA
OOAOOAAT 1T AT1 AT TEOOI OAS8

There’s still more in a post rife with screenshots, including the rather
lovely The Mosaic navigator: The essential guide to the interfgce
Sigmund Freud and Katherine Jones, published in 1939. I wonder what
Freud thought of the web browser?

Nunberg says Google’s aware of the errors (even as it seems intent
on blaming its library partners) and plans to fix them—but “they’ve
acknowledged that this isn’t a priority.” He doesn’t believe one-at-a-time
corrections as errors are reported can work in such a large corpus with so
many errors.

Some 80 comments, well worth reading (I'll admit to not reading
them all—quite a few are long), including a Google metadata person’s
admission that the errors don’t number in the hundreds of thousands:
there are millions of errors.

Google Book SearchDsaster for Scholars

You could think of this August 31, 2009 piece by Geoff Nunberg at The
Chronicle of Higher Educati@an being a more formal version of the post
above. Nunberg offers enough context to make it a useful article for
CHEs wider readership. Nunberg concludes with two optimistic
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paragraphs—and it’s fair to remind readers that, in August 2009, most
people assumed GBS wouldbe approved:

)y6i AAOCOAT T U i1 OAAT DEEITBHOOHA | BALIOA
AOEOEAEUAA OEA OAOOI Ai A1 68 .1-O0 OEA
ODEOEOAAT AGO O1 11 OEGAOGA 11 ¢l A Of

CAOOET ¢ OEEO OECEO8 "OO ) EAOA OEA
AOA AOACIGN60O 141 ECEOI U Al OATI AOO &0
AT i AET OEAO OOOT AA 1006 OI AA A 1160
AEOOO OAAI EUAA8 ) 060 Ai AAO OEAO 11
i OAE OEiI OGEO O OEA 1T AAA A0 OQQAEMG
AAEEAOGAT AT O AO A 7AA OAAOAE AT CGETA
AT 601 A AA O 11 AAOGA OOAAEOI ET A& Oi AO
IO OAOT OOHIEEAOIOAEMRHTAIO T £ Al AOOE £EA
OEi Pl U OAEEAI AO &I OEIATh | AT EAADEACET
I EAOAOU Ai 11 AAOGETT OANOEOAO AEAAEAO.
OET OA OEAO AT AATAA "Ti ¢l A O ATIETA
4EAO 1 AEAO &I O A OOAAD 1 AAOTET C At
"TTCIl ABO EAOOA Oi 1 ADEADADROAEAERADI
i 01 A AA Ail £0i 1 O0AA xEOE A AEAAEO Aj
OAAOAE O1 AAATI A A OOITTEITC O
T OEOA O DOEOAOOLOOEOINxAEEHOU
60 DAOOEAOI Aol U AOOAT OEOA Oi
OECTAA 11 =2PADPOEA®ICAAI U EA OEAU
TAAAOOAOUR DOT AAAAQ O 1 AEA 11 EOA
OAET 1 AOO xET OA EATGR80A D AR WO CRRepdD
AT UOEET ¢ch EO8O0 OEAO '1T1T Gl A EO A OA
While Nunberg’s use of “disaster” may overstate the case (and while
anybody’s use of “The Last Library” was always unfortunate), some of the
comments also seemed a bit odd, discounting the de facto monopoly as
nonexistent and, for several of them, basically saying “Don’t like it? Don’t
use it.”

| %Ev %E3 OUEv U/ %CHES 0* 801 8O0 UREWOT T

Ed Felten comes at this from a slightly different angle in this September

2, 2009 post at Freedom to Tinkewhich links to Nunberg’s post. He says

of the post and stream of comments:
7A OAOAT U OAA OOAE AT OOBAI T AT A& AIOIC
I AOCA AAOA OAOOh Oi OEEO EO Al 010
AOOT OO0 AOEOA AT A xEAO AAT AA Al
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Felten notes Google’s Orwant and his lengthy comment and some of the
effects of errors in this sort of catalog. But Felten’s very much on
Google’s side, at least effectively, as in these concluding paragraphs:

7EAO0B80 i1 00 EI OAOAOGOEI ¢ OF 1A EO
AAOxAAT AOEOEAO 1T EEA .O1T AAOC 11 OE
I OEAO8 . Ol AAOGC OEHRIABR®AT AAOAT CCABGAG
Dol AGAO OEAO EAO Oi i A Ol £ 00071 AQG
xEAOAAO '"1T1TCi A OAAO OEA AAOGAITT G A
AT 1T OET OAl EI DOT OAI AT 68 %OAT AAI 1 EI
OAAT O O AT1T1TTO0A A ARBAIEI T EOAAE IDH
"TT¢cilA TECEO 110 AOOGAOO8 ''1 Al AAO

AOAOYWAAGUT A OEETI ¢ EAZA OEA AEAT GCAO A
AO AOOQIEGO AE@A® OEAO A OOAAEOEITAI
I OAO OEI An OEA AGANAOO EI10T AARRO CAEENARDA |
AEsEAAO OT T A AOOT OO xEOE OEI EI AO A,
OEAO EO CiT A ATTOGCE OAI AET O O AA
I didn’'t have the impression that Nunberg regarded the metadata
problems as unfixable. Rather, I believe he regarded them as so serious
that Google needed to give them more attention.

The Last Library Is Greater than Google
Apparently Geoff Nunberg did indeed use the phrase “The Last Library”
during the Berkeley session, based on reporting that I didn’t pick up. I
find that truly unfortunate. So, I think, does Barbara Fister, author of this
September 3, 2009 “Peer to Peer Review” column at Library Journal But
she’ll use it for the purposes of discussion.
4EA OAOCI O T &£ OEA OAOOI AT AT O OAEOAZ
"TTCcl A TOPEAT ACA O1 ZAEOI U OANOEOA
€

AAOBOAT T U ET OEA DPOAIT EA Al i AEIT 7EI
A O OHOAOOHh 1T 0O xEII OEA I AARAB | EAQJ
OAAAET ¢ EAAEOO ET 1 OAAO O1 1 AGAE U
AGPAl OEOGA xEii EO AA O A1l 6AO OEA

EAOA Oi OAAOEAEAA OEAEO AiTE AOACA
ATA /7T1U0U 1 EAOAO®ed AIAIEA T x BDIAIT A'OET € IOk
Al AOGO 1T &£ AOOET 00 A8 A DABAOADOEADAB I

She links to the Chroniclearticle (noted above) as an expansion of what
Nunberg meant by “the Last Library”: “He argues that Google’s project to
digitize books is the largest ever and, because nobody else will be in a
position to do what they've done, it will essentially be the final word.”
Unfortunately, that assertion (quite possibly true) doesn’t have quite the
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same meaning; to many of us, “the Last Library” could also be taken to
be “the only library left standing.” For true digital triumphalists, that
might be true: After all, books on “dusty bookshelves” in libraries are
anachronistic. (Note: Barbara Fister is notsaying this; I'm riffing.)

Fister is not buying Google as the last library:

4EA "TTCIA 1T EAOAOU EO EAT AU xEAT U
(
[

i OAE CiT A xEAT Ui O60A AT EIC xEAO O
Agpi 1 OA A1l OCKkai Bl BAOOEARMN OEA 1A
I OEAT OAAh ETIT A ET T1 A DPOTiEOETGC A
OEAUGBOA 11 O OAAEET ¢ AT OxAOO ET A |

CIiTA NOAOGOEIT 08
y)eOd x1 180 AA OEA 1 AOO 1CGEACA AUBA 7iAl
OEAT AECEOEUAA AAAEAO 1T A& EIT A& 0Oi AO|
OAOOGA A 11T AA1T Aiii Ol EOuh OEAO AOOA
AT OE OOAEAAOO AT A Al AOGOAOh 1| AEET ¢
AEOAAQEIT T 08 7A81 OAKNOCED |1 AAGA Il x E
NOAOOEI T O0h AgAi ET A OEA DI OOEAEI EOE
DT OOEAEI EOEAO AT AT i PAOGOAA ET A 1 EA
What Ms. Fister says. If only everybody believed that and acted
accordingly!

Library Groups Sip Up Criticism of Google Settlement; Some
Academic Institutions Support It
That's onetitle for this September 3, 2009 Norman Oder report at Library
Journal The other one—what appeared as a title when I printed out the
first page—is “GBS replace ILL?” Talk about different slants to a story!
Here’s the first paragraph—and based on that, either headline is
plausible:
)T A &1 600U T & AT i1 AT OO0 EEIGRA xEC
I OAOOGAAET ¢ OEA DOI BPIOGAA "TTCi A "I

EAAOUxAECEOO8 /1 OEA 1T OEAO OEAAn
AT AOCAAn 11 OAAT U Oi Al 1 A0 AAEADI EA
OEA ET OOEOOOETT Al OOAOAOEDOETT AAC
AAA1 OEAT EAOET ¢ OI OOU O i1 AOAE A
I EAOAOU OODPDPI OOAO OOCCAOOAA OEAO
ET OARAOAOU 11 Al 8

The “library groups” (ALA, ACRL, ARL) issues are largely ones already

covered. The supporting libraries are interesting. For example:
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As for ILL, Oder sees a contrast between a University of Wisconsin
position and an Abilene Christian position—but I'm not sure I see the
contrast. Wisconsin said:
4EEO AOPAAO 1T &£ OHAAMAMIANI RT A WA
I DOET T Al . Ax 2A0AT OA -1 AAlI Oe AT Ol
OOAAEOETT Al ET OAOI EAOCAOU 11T AT DOT /
ArEEAAOEOAR ET OAODPAAO Oi AiT OE AT OO
i1 AAIi AT A OEAT OF AT OOi x AT A OEE®D
OAOOI OET ¢ ET AAAEOEITT AT AEAEO AT
DOAI EOEAOOSB
Here’s Oder’s paraphrase of Abilene Christian’s suggestion: “that the ISD
would replace ILL, saving time and money as well as more clearly
indicating to searchers that the material is worthwhile.”
Sounds pretty similar to me (and the suggestion that simply being a
book Google scans makes it likely to be worthwhile is, I hope, not a fair
representation of what Abilene Christian intended!). There’s more in an
interesting news story.

A tale of 10,000,000 books

Here’s one from the Googleplex: Sergey Brin’s October 9, 2009 post on the
Google Official Blggvhich previously appeared in the New York Times It’s
a well-written apologia for GBS that seems to view AG, AAP and Google as
The Three Amigos who had a temporary argument: “While we have had
disagreements, we have a common goal—to unlock the wisdom held in
the enormous number of out-of-print books, while fairly compensating the
rights holders.” Brin’s out to “dispel some myths about the agreement and
to share why I am proud of this undertaking.”
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What are the myths?
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1 EAAT OA AAAAOOAR AO ET 1100 Al AGO
i AT AROO T &£ OEA A1 AOGO xET Al 11 I
OAAI EOLECE@OOEAD AMOO AAT AO Al U
OECEOO &I O OEAEO xI OEO 10 = C
Al 01 CAOEAO8 &1 O OEI OA AITEO

O

X X

me m

— 0

O\m

T > O
O M —

Al OxAOAR OAAOITAAIT A AAEAOI O DOEA
AOOOI AA8 xODEBAAAIOIOI O OEA T ATU 1O
I xT AOO EAOA 110 UAO AAAT &I O1T A AT/
OEGCEOO EIT I AAOOh CEOET ¢ OEAI AT ETA

It's a compulsory license with an opt-out provision. Not exactly a myth.
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Ahem. Brin’s looking forward to lots of competitors as long as they do
their own scanning...oh, and they’ll have access to a registry that gives
special treatment to Google and only to Google.

I'm picking nits, but it's a good statement, worth reading—and
typical of the reasons why I had (and have) trouble deciding whether
GBS would have been a good or a bad thing, even though I have no
qualms whatsoever in agreeing that Judge Chin reached the only
plausible decision.

GBS 2.0: The New Google Books (Proposed) Settlement

That's Kenneth Crews’ November 17, 2009 writeup at the Columbia
University Library’s Copyright Advisory Office site. Crews, always
articulate and worth reading, leads off with a striking paragraph:

ITA T &£ OEA AAOEA ET AEAAOI 00 1T £ 00/
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AGAEOET ¢ 1T Ax AEDGO®A AT AAOOAE

That link is to a striking story from Frankfurt: That German publishers,

upset about being included in the original GBS without being consulted,

were now upset because they were excluded from GBS2.

Crews notes that GBS2 did “nothing meaningful about privacy

rights” of readers—and that it still gave Google an effective monopoly on

scanning and marketing of orphan works. Then there are libraries:
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Revised Google Book Search Settlement from a Library Perspective
Peter Murray takes a look at GBS2 in this November 18, 2009 post at
Disruptive Library Technology Jestide.doesn’t include library issues that
haven’t changed and issues such as what really did turn out to be the
killer: “the appropriateness of setting policy via class action.”
He’s mostly itemizing library-related changes such as the definition
of a book (for purposes of the settlement) to exclude most publications
outside of four English-speaking nations; the explicit exclusion of
microforms; inclusion of OCLC in institutional consortia; possible
expansion of free public access terminals in public libraries. There’s a
slightly odd definitional issue: “book” excludes periodicals—but includes
book compilationf periodicals, which could mean bound volumes.
Murray sees a little more improvement in privacy than Crews does:
! AEC PAOO 1T &£ TAEAAQGEI T O AOI T 1EA
AGPDAAOAGET 1 O AAOXxAAT Eix 1 EAOAOEAC
i T OA PAOI EOOEOA xAU OEAOBAAGEXNEAOEA
4EA AT AT AR OCACGAGARRG ET A1 OAA A 1T Ax

DOEO&AUJ 1 AOGAT O xEI 1 '1TClIA DPOI OE
ET &£ Oi AGETT AAT 60 AT A OOAOO O OEA
AU 1T Ax 10 OAlI&#AEA ATAOOI BADIAA KOO OBO
AEODPT OEOBETR OAEAIOOAO xEOEET ' 11 Cl Ae

OEA AiTAAOT O I £ OEA %l AAOOI T EA &OI
Murray notes that custom publishing (e.g., coursepacks and custom
anthologies), which had been part of a possible new service in GBS, is
gone in GBS2. He notes other changes already noted elsewhere as well.

And I love this final paragraph:

31T AOGET AOG ) xTTAARO xEAO AAOOAITT U

Orii 1TACIi OEAOCEI T O Al O OEAOA ACOAAI

sY8Yyh OEA GRERI EOQEINCAIOE ET Al OAAO

31T AiTA OEIOGCEO EO I ECEOC@® OEIl GQIEDI &

71 ®OEA AgAi b1 A xA@EAEAT GQAA AFEGIAT A

o1l +EIT A & 1!AEEA-G\EADAEATGDT v 6BEO1 A
OK, GBS2 actually says “Principal Work,” not “Principle Work,” and I
think the reason for the change is fairly clear: The Verlag edition of The
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Old Man and the Se&ould be excluded from the settlement, so it’s not a
good example. (The definition is saying that two editions of the same title
that have different forewords or annotations—or even different ISBNs, as
in hardcover and paperback copies—are different Books for GBS2.) But,
unlike Murray, I didn’t try to plow through a longagreement (the redlined
version, showing changes, is 377 PDF pages!)

Is Google Good for History?

That's Dan Cohen’s question in this January 7, 2010 post at his eponymous
blog; Cohen is a history professor and director of the Roy Rosenzweig
Center for History and New Media at George Mason University. The post
is Cohen’s prepared remarks for an American Historical Association panel
with the same title.

The post is just under 2,700 words. It's carefully written. I could
quote the entire post here with impunity (Cohen uses a CC BY license),
but it’s equally easy for you to read it yourself—and the comments (there
aren’t really all that many: The count of 49 is mostly backlinks). It's a
fairly even-handed consideration. A few excerpts, starting at the
beginning:
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DOl EAADOS
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el I bl AETET ¢ AAI 66 OEA RNOAI EOU 1 £
AE 1 AOCAO bPOiT A1 Ai  xEOE 'i4 Ccl A
SPAAEAT T U &£ O OEI OA ET OEQA UAEBEEED.
TU IWEEADEASO "TICIA "TTEGRAEGEITIT U
UDDAEAT A0 xAU8 41 AA OOOAh UI O A/
OAT EA AT i1 AET AITTEO8 "O0O OEAU 1| AE.
I #2AA OA@O AOT 1 1 Ol OE®IEA Op QARCE Ax 14G
TAAA £ O I 1T OA Ol PEEOOEAAOAA EEOOI O
AAUIT A OEA DOAIEA AIIAEIh 'TTQIA

7A OEIT O1 A OAI Al AAO OEAO OEA OAAOT
GEAO '11ciA AEAT6O0 EAOA AT 1T OCE A
Ol OCEAA OARABRAAO AEAIT AT CA ET OEA A
I PETETTh TO OEA #11COAOO O1 OEA E
Ci OAOT O TATU ATTEO AT A 1T AEAOG ITOEAI

OET OCE OEAEO AOOEIT OO AT A DPOAI EOEAO

That's a bit more than one-quarter of the discussion, possibly badly
selected. Go read the whole thing.

T

Hurtling Toward the Finish Line: Should the Google Books Settlement
Be Approved?

Ivy Anderson (Director of Collections, California Digital Library) asks

that question in this February 16, 2010 piece at CDL She says these are
“personal thoughts from my vantage point at the California Digital
Library.”

#S$, AT A ET AAAA OEA 5# ,EAOAOEAO AC

, EAOCACEAODODAOCARADEADA 1 EAOAOU AEQE
xA AOA Al OH AGERAOCOANAIDET WEOBOBI AO
)T OAOT AO ' OAEEOGAR OEATEO O CATAO

-EAOT O1 £6h 9AEIT T h OEA L1 EOAA 08
Al 01 AAGET T Oh AT AT T AQERG 6B 1, ZIADADE
AECEOEUAA a8i - AITTEO AOITAOCAERXNACE AMA

AT OEATEA 1 00 T £# AT DPUOEGEOS
She notes that UC faculty (e.g., Pamela Samuelson) are “among the
Settlement’s most prominent critics.”
7TEEITA TATU AOOOI A OEEO O1 AADAT O]
E£ET A  EEAOIA§ U AT I pIR @ TAT QGADODP'OEIGRDG B
APPOTI POEAOCAT U OEAxAA MmEA dOATEd OA
OAOOI AT AT O EO EAOAI U DAOAEAAOM AO

Cites & Insights March 2012 83


http://www.dancohen.org/2010/01/07/is-google-good-for-history/?utm_source=feedburner&utm_medium=feed&utm_campaign=Feed%3A+DanCohen+%28Dan+Cohen%29&utm_content=Bloglines
http://www.cdlib.org/cdlinfo/2010/02/16/hurtling-toward-the-finish-line-should-the-google-books-settlement-be-approved/

A A i DOITEOA AiT1TC DAOOEAO xEOE
i T OECAHE 1B A OOAOT AéT ADHOPIUBIOA OAE
OEA "TTcCiA "TTEO POl EAAO O1T 1 AEA
x| G ACOAAO 1 EAOCAOEAO AEOAT OAOAAT A

AT A xA O0O0pbi 0O OEA DPOAI EA AAT AEEOC
AAT AEEOO O1 1 EAGACGE AEDG AP AERR ABAIC
OEi Ah DPOAI EA AOEOEAEOI EAO AAAT cCI

OAou OAAI EiI DOi OAI AT 60 ET OEA Al Al
OEA AHIGBDAWNOAI AT 66 OEAO xi OITA 110 E
OEAO AOEOEAEOIBAUAT C 1T EOA AAITAO

She lists a few of the objections that participating libraries reasonably

have over details of GBS, then concludes:
4EA DPOT Al Al xEOE OEEO OEAxh 1T A& AI
ET EOEAOA OEEO AT OAODPOEOAh AT A xA |
'TT¢CIA DPOTEAAO bpi AAAA Oxi  OAOO i
I1TCCAOEAAAOhR xEOE Al DUOEGCEO 1 Ax EI
OiTE A OEOE EIT AT CAGCEI ¢ ET A DAOOI
"00 1A0G80 AA EITTAOOg OEI OCE AAx
OAOEGA] EQEA x1 01 AGO EAOEOALA OADEAI
OEAO i1 ATU AT 1T OEAAOAA EI Di OOEAI A 1
APPAAOO xEOEET OAAAE OI AAU AlIiTO
AT OAODPOEOET ¢ OEOEI 18

She notes that CDL iS a member of the Open Content Alliance (which it

joined before working with GBS)—and that “when Google’s competitors

withdrew their support for that project, no other funders stepped in to

fill the breach.” She also notes CDL’s own estimate of what it would take

UC to convert UCs 15 million unique books to digital form: Half a

billion dollars and one and a half centuries. “And that is just the

University of California’s books.”

There’s a lot more to this informed pro-GBS discussion, including

some interesting (if not always entirely convincing) responses to some

criticisms of GBS2. In the process, she includes a paragraph that hints at

the underlying problem with GBS, although that's clearly not Anderson’s

intent:
7EAT BDEBDI OAO OEAO xAEAMEOADDA ADBEIOE
OEAOA ®»AT EAAOQOAAI U AABRO OO AR GEA <@
ACAET 00 OEA 3ACODI BABAOOEI BBADOBE K C
AT UOEET ¢ AOO A DI-OOAE O TAEOAIEIBIT AN
ET &£011 OEAxh AT OE Ol 1 EAOAOEAOQO AI
AR  AAOGAT 1 PAMEGAND ABOEO®AOO AT A /4
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AT i DbOOAOET T Al AT Al UOGEON AO®DOEAO
OOAT O&I Oi ACKEEGAADT ODNOBEAIE OEEDPEBI T (
A AAT OOAI OACEOOOU A0 1 AAGOG A O
OAAAEET ¢ EIi DAAOOR AZEAAEI EOAOET ¢ OEA
ET O OEA DOAITE®I Al i 2EOBOI OO0 AOA |
DOOE A& O | OPEAET Txhi OEDA O ARQERTTI A OE
OOAAAIGHBxEOE OEA 3AO001 Ai AT O AAEEI
Al AT OEOTTiIi AT O T £# COAAOAO AAOOAEI
And that vast expansion of scope was, plausibly, part of the problem.
What if GBS was to be rejected? She says it would “hardly be a
crisis” for libraries, and that the original benefits would still be realized
while fears of some objectors “will melt away like the elusive Vancouver
slow.” Indeed, while she argues for approval of the settlement, she
appears mostly worried about a combination of rejection and “further
legal setbacks” that could cause Google to abandon library digitization.
Not that Google’s ever been known to shut something down because it
isn’t going as well as they liked...
Then comes the best part, “Life Beyond Google Search,” addressing
concerns she’s heard from UC faculty that have nothing to do with GBS
as such:

E
o
A
¢)

47 100 OAET 1 AOO xEI xi1 OOU OEAO xA

AT 11 AAGET T O 1 OAOAT AOA ET AR T £
01 AGAT NOAI EOUR ) xAT & O OAugqg 116
AET A OEAI OAIl 6AO EAOGET ¢ O1 AT 1 OECI

ATl 11 AAGETT O O OAi1T O6A 001 OACA AO |
OAAOAA AT A OOAO POAAAOGANT AAOERBLORB D
5#0 AEAO 1 AOGA OBE MIA AIOBBOED ¢ OEA ODPA

AAAARAOGOGEI-DERC i ADAOEATI O OEAO AOA «xt
ETT x1 AACA OEAOG OEAU AAT AiI 001 x OEA
TAAA AA8 - AT U y AT T 8A0ASGEARO EA LE GH A
OOAE ET &£ O AGETT AT A AT OO60OA OEAOD
OEOI 6CEI 66 OEA TAOGEI 1860 OUOOAI 1T &£
OEA OAEIT 1 AOI U OAAI OA8qQq 4EAO OOAET

EADDAT ET C ET AADKIADRIADIAU AlEL E OEAA O
AECEOEUAOQGETT 1T £EAOO EO A OAlI OAAI A
xA AAT Tix [ AEA OEIT OA OAI T OA Aill
OAOET ¢ OEIi A AT A AobpAl OA AT OE & O O
OOAOh UI O AAIxHAGERROCGRAEIA 1T E EO ¢
I1TTEETC &£ O AAA OA UIzAT AAROAOGD I ROR
OEA AECEOAI OOOOI CAOGA 1 AU ET AAAA A
DOT i1 OA OEAOA OEEAAAT S O1I1 01 AO 11 0,
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1 ENEOR AT EOAOU AT 60606 O EOOO OEIT OA
AOl xOAAT A AT ATT O OAAMOAERMH AE G\ ETED AI
1 AGAT OEAO 11060 T &£ OGEA "1T1ChEOI AOC
TTO6 A OAPI AAAT AT O EI O OEA AOGKTET /
ET OAT AAA O1 AAS

417 T 00 OAET 1 AOO xEI x1I OOU OEAO «xA
Al T1AAOCETT O AT A OAOOEAAOC O1 riicglA
xI OOU 11 OEEO OAI OA AEOGEAO8 &AO
O0OAxAOAO 1T £ OEA AOQIEONIOAIT PARAAMAOAGD
AT 11T AAGETT O Ol AECEOEUAOQEIT 1 AOA
OECI 08y 311 A AEOAOOOEIT 1T& (AOEE40C
AOOOOA OAOGEAAO 110 xEOE '1i1clAh AC
Ol AAusg

Berkeley and the rest of UC didn’t plan to Throw Out All the Books. I
never believed that they did. I wonder at some smaller institutions that
seem to have felt otherwise.

The handful of comments are nearly all congratulatory—and this is
indeed an excellent essay, one that probably deserves reading in the

original.

The Fight over the Google of All Libraries: An (Updated) Wired.com
FAQ
With “Google of All Libraries” in the headline and “words printed on
dead trees” not too far below, it’s fair to assume I'm biased against Ryan
Singel’s February 18, 2010 piece at Wired as being, well, typical Wired
coverage. But let's see what's here—starting with the lead paragraph,
where Singel seems to imply that Google alwaysplanned the vast set of
enterprises in GBS2:
1T ® Aol AT 0T AE®EOHEAOGDEA Al QIAKT
OAOAAOAE 1T EAOAOU AT A AT T EOOI OA 0O/
OAATTETC AITTEO xEOEI OO DPAOI EOOEIT I
"TTEO DPOITEAAO EAO OET AA ¢coOixi ETC
"TiciA ATA A AT Al EOEI DO 1 #ETAOICEBE OB
OOAA OEA OAAOAE AT GCET A ACAET ©60 A
Ol OOAA AAOT AAOGAOGHh 'TiTci A AT i PAOEOI
Had you asked Google in 2002, 1 suspect it might have disclaimed
“research library” and would almost certainly have disclaimed
“bookstore,” but I could be wrong. Meanwhile, the next sentence could
be a good reminder of why Judge Chin was, looking back on it, unlikely
to approve GBS:
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4EA *OOO0OEAM SAPADMIAO® AEOEOEIT EA
ACAET 00 OEGh ORDIOI B AAEAT BRA T £ AT 1
AAAAOAT 1RA@AGEAO &1 EAA OEOI OCE OOE &I
AOAAOA A OEAOABOKITEHAIGERO | AMOMAB e
Just at a guess, no Federal judge is likely to feel it's the judge’s job to
overturn decades and centuries of legislation, to “slice through stifling
copyright law.”
I could also question the flat statement that “Google was prepared to
defend itself on [fair use] grounds before getting a better deal”; I guess
we'll eventually find out. Singel is absolutely clear as to the motives of
AAP and AG, and he apparently thinks that the rights of rightsholders
have nothing to do with it. He says it's this simple: “Once they saw
Google using snippets of the books in search results and making money
off it, they decided they deserved some of it. After all, they wrote the
books. At least some of them, anyway.”
We're into classic Wired territory. Those blessed as Good Guys
always have pure motives; those not so blessed are always impure. The
reporting is sloppy (he says the one-free-computer-per-library is for
academic as well as public libraries). He’s certain that libraries will be
forced to buy lots and lots of subscriptions (no matter what the price is,
apparently) because demand will be so overwhelming.
It could be worse. If you're one of those who cheers “the library of
the future” you might find this FAQ interesting.

Virginia Makes the Google Settlement Better for Libraries

This Peter Hirtle post on March 21, 2010 at LibraryLaw Blogfocuses on
the revised agreement between the University of Virginia and Google,
which made the previous agreement conform to GBS2—but also
contained “two improvements over other amended agreements (such as
Michigan’s) that have important implications for everyone interested in
the settlement.”

AEA EEOOO EI bl OOAT O AEAT CAO Al A ABDA
DOAI EA Al T AET xI OEO8 )1 OEA EITEOE,
-EAEECAT AT A #Al EA Ol EAQh 'TT1ClIA O
DOAI EA Al T AET AT TEO8 7EEIA '"T1cClA
DOAI EAT U AOAEI AAT A /m BAGORRKE O/ OR
OEAU AT O1I A Ai xEOE OEI OA OAAT 08 &i
OAAT O EINIAATIBORBI 0/ $q T PAOAOGEIThHh 1T
OAAT O O1 '11¢iA80 AT i PAOGEOI 008 4E
y - EAEECAT EI bDOT OAA OEEOS8e®

6 EOQBEI EGAOEOAA ACOAAT AT O EI BPOI OAO
3AAOEIT n8YiTjAqQqQ T A& 56!80 OAOEOAA

Cites & Insights March 2012 87


http://blog.librarylaw.com/librarylaw/2010/03/virginia-makes-the-google-settlement-better-for-libraries.html

OAOOOEAQEITIT O i1 OEA OOA T & OEA DPOA

4EA OAATTA 1T AET O EI DPOI OAI AT O AET 6 E
DOEAET ¢ T £# OEA ET OOEOOOEI T Al OOAOA
ET OEA OAOOI Ai AT O EO EiIix | OAE OEA
AT 008 3ETAA OEA 114+ UiIACH PA®ARX A QA
AT i DEI AGET T 1T £ bOKIOE A AMEAIOARBIE DA 1EHOEBC

AOCOA OEAO OEA 00
AT DUOEGCEORBOEDO ADODEO OET OI A AA OA
I OEAO EAT Ah EA OE "ITTEO 2EGCEOO 2/
OEA 1T AAI T A& OITA T A& OEAGAIIHAM OAE
AT A AT DUOECEOAA AP AEDI ARA DEAODADE
Oi AT 1 101 ARO T &£ OOAOAOCBHERE IDIOE ARO AA
AR NOEOA EEGCES8 88

The second has to do with pricing for the institutional subscriptions. You

can read it in the original. I'm struck by this paragraph, however:

O’ >
=

4EAOA EO 11 AEOAOOOEIT 1T &# OEA POE
OOAOGAOEDPOEI T h AOO OEEO AiI AOGTI 80 AI
EOOOA8 Y& '"TT1cClA ATAO 110 1 £EAO EI

DOOAAOCEIT O A O OAAARAO DPOEOAAU OEA
OEAEO-DOEBEOA OAT AT 0O6h OEAT OEA | EA
OOAOAOEAA O OEA AAOAAAOA8 3-ET AA
OPOAAA OOAOAOEDPOEITTOh '"TTCIA xIOIA
YE 1 EAOAOCEAO Al 11060 xAT O O1 A@A0O
IT1Tu OEAI OAI GAO O1 Al Al As

The word “cavalier” springs to mind and it's hard to dislodge it. The

participating libraries have the most clout with Google; surely they could

be expected to fight for privacy rather than saying “don’t like it, don’t

subscribe™?

Google Book Settlement Market Analysis Q&A
Norman Oder wrote this for Library Journal on April 22, 2010,
considering these questions:

(T x TATU 1T EAOAOEAO xi1 O A AOU AAAAO
"TiCciA "TiEO AAOAAAOAR AOGOOIEIN C
ApPOi OAAe (i x 1 OAE T ECEO EO Al OOe

The piece is mostly an interview with Michael Cairns, who prepared a

paper offering his claims of the likely pricing and market penetration for

the database. I won’t discuss the paper directly; I'm a little bemused at

the notion that 47% of public libraries (75% of which serve 25,000
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people or fewer) would pay an average of $21,000 a year for this

database, and what that would do to the acquisitions budgets of any but

the few hundred largest libraries.

Just for fun, I looked at 2009 data. That year, a total of 1,771 public

libraries spent at least four times as much on materials as the suggested

$21,000. 2,232 (including all of those) spent at least three times as much

and 2,932 at least twice as much. When you get to the 47% level, you're

including every library with at least $21,000 for all material acquisitions. So

Cairns seems to believe that demand would be so high that hundreds of

libraries would cease all other acquisitionsn order to pay for it. What

frightens me is that 'm not sure he was wrong.

In the interview or article, Cairns says that the subscription would

offer “potentially great savings over interlibrary loan” and repeats his

analysis claiming that there are relatively few orphan works (discussed

earlier). He doesn’t worry about monopolistic pricing:
) AT OEETE OEAO 'i1TClIA OAAEO i AQEI
TT60 TT1U O OO0CH®IOO EICE DOAGRAEI C
AAAAOO GEIABBEIEEGAT Oh AOO Al O O OOE
I DBi O0OO0T EOEAO OEAU i Au EI DI AT AT O j
'TA xEE®AAY) OADI pT OAT OEAI OOAO T £ C
O O00CbPi 00 AADAOAEOE}] T O AOOET AGO i
I AOT AEAA AO '1T1¢iM Oli1O0 1006 OEA 1

As for the $21,000 price and assumed 47% market penetration, here’s a nice

way of saying “I made it up”:
4EA na®l EBAABA ET OEAO ) AODOARA E
I £ DAT AOOAOGEIT AAOAA 11 OEA OEUA
DOEAAR T U DPOEAA NOiT OAO AOA AOOEI AO
WA EAA OAOAOAI DPAIBPIA xET OAOEAxA.

OEAO AAOGAA 11 OEA ACPAAOCBEOADAAAAA
U POEAETIC EO 11x OAOOOO Oii A 1 OE
OOAOOATOEAliU 1 AGO Al 1 OAT 68 /1 OE/

i A xEI OEETE HaYhiIiT1T EO POAOOU O

Cairns didn’t think Google would handle sales directly; he thought they’d
work through somebody like Gale, OCLC or EBSCO. He arrives at an
estimate of $22 per title per year in value to Google—and it’s interesting to
note that even with Cairns’ fairly optimistic pricing and penetration, the
resulting database is relatively small peanuts for Google, yielding
considerably less than $300 million per year.
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Here’s a fun pair of pieces: The first by Leonid Taycher, a Google
software engineer, posted August 5, 2010 on Google Books Seareland
the second by Joe Stoker published August 9, 2010 at ars technica

The title of the first piece: “Books of the world, stand up and be
counted! All 129,864,880 of you.”

7EAT Ui 6 AOA DPAOO T &# A AiipPATU OE
ATTEO ET OEA XHAOOKkHKT OBA OLEEEOAT NCA
i ATuU ATTEO AOA 1 60 OEAOAed

7AT1h EO Al1l AADPAT AO xEAO ADAA

1170 CcieElT ¢ O Ai 01O xEAO 1 EAOAOL
AQEOOET AO ET OAI1AAD
AT T OEAAO Ail1 AAEOEI]
AEOOET COEDAT MAOKARESO AT 1T OAET ET ¢
AE £EAOAT O &I OAxT OAO AT A Aiii1 Al OAOE

He says they like the definition of a “tome,” an “idealized bound

volume.” I'd be inclined to think of this as an edition or a manifestation.

(As Taycher notes, even that has problems—several pamphlets bound

together by a library count as one book, while paperback and hardback

versions of the same text—even typeset identically, as in a trade

paperback—count as two.) He says Google’s definition is close to what

ISBNs shouldrepresent, but there are problems with ISBNs as well. And

LCCNs and Worldcat accession numbers identify “bibliographic entities”

rather than books.

Then Taycher goes through the reasoning process that leads them

from masses of metadata (leading to about 600 million records, or a

billion with clear duplicates) down to a more likely number.

7EAT AOAI ODDAEICETI GAAOEOUR T1T O Al

ANBOAI 8 &I O AgAi pi Ah xEAT OxI OAAIT O
A OAOU 0060OITC jAOO 1106 AAOGI 1 O606AQ
ATTER AOO EAZAZ OEAU AT 1T OAET AEEEAO/
AAOCAOCEAAAORAT O AiTEO8 7A 06006006 1/ #,
OEi EIl AOEOGU OI ECEOI U 1 AGOh A1 O6E AA,
AAT OA AT A AAAAOOA OEAOA i oJO I

(@)

7A POO AOAT 1 AOCOEI ®DOAD OEIA OORD 044
AOOGET O T Ai AO AT A PDOAI EOEAO
ET #1101 bOOAO 3AEAT AAh 611 01 A Yaéno
ET OAOT AGET T Al Ooui i OEOI 11 , I CEAA
3AEAT AA6 OEA OAI A AAEOHAERANS OAGA E
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AT T DOOGAO O1 ETT x OEAO HEOI T OEOI AO

AE£AEZAOAT AAO AAOxAAT AAOAI T CET C DPOA,
7A OAT A O OAIT U 11 bDOAI EOGEAO TAIT A
I AOOG8 7EEI A POAI EOEAOOEABDA DADAOBO
AOA 1T O6AE 1 AOGO Oi8 #11O0EAAO Oxi OA
-AAT AOGO AT A |1 OEAO 4AT AO 1T £ 4A001 06
YyaY8 /T A Al AEI O OEAO OEA AITE EO
AT 1T AT OET A "1 TEDM GAAI BERLOO OFEA O A C|
iITA ATTE 1O Oxie 4EEO EO A 1 UOOAO
ETT x1 POAI EOGEAOG8 /11U 11TTEEITC AO C

Al AAO OEEO Ob8 4EA AiTE EO DOAIEOG
"AACI A (1T Oi0idh #»¥HEMEAOEPDPAAOO O EA
AAOAT T CAA AO A DPOAT EOEAO TAI A AU
DOAI EAAOEIT UAAOOh O1T10i A 1T0i AAOONK

All that yields around 210 million—but that includes microforms, audio

recordings, videos, maps and other stuff. Google arrives at “about 146

million” after excluding all those, and estimate that serials account for

about 16 million “bound serial and government document volumes.”

Leaving the final count:

! £FOAO xA AgAl OAA UVOMGENIQOhATNA OEM A
x] Ol A8 4EAOA AOA Yayhponhppi 1T &£ OE
It's fair to say ars technicasn’t entirely convinced, given the title of the

second piece: “Google’s count of 130 million books is probably bunk.”
Stoker cites the Google post and says:

)O A 1T AOQAOTIAEEEAE AT AAOh AT A OEA |
"TT ¢ciA AOOEOGAA AO EO ETOIT 6AO0 A 1C
xEl1 AA O ZAT E1I EAO O i1 ®@0 Al &1 ORDE

IEEAT U Oi AA AiipiAOA AOIES
Why? Because “GBS’s metadata collection is riddled with errors of every
sort.” This leads into a discussion of Geoffrey Nunberg and the state of
GBS metadata, and of course Google’s tendency to blame libraries for the
errors.

) 060 Al O OEAEOAAOAAT QE ACHA KEBIQEARAA A

i AOAAAOA AOOi 0Oh bHOAI EOEAOO OEAI OA
AAT 60 EIT x OEAU i AOE AEAAAOAT O AAEODI
Ei b OOAT O xiI OEO OEAO AAT 111U AA ¢
OECI AOOOA OEREKIOCHAB BT AOA OEA OOOEAE
ETx [ ATU AOOT OO 1000 AA AT OOAAOAL
AROxAAT DOET OET ¢O AAA&AI OA A O1 Ax DO
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In the end, this somewhat lighthearted commentary on what I believe to
have been a deliberately lighthearted Google post (I'm surprised the
count wasn’t “129,864,883,” as that final zero seems terribly
imprecise...) becomes another valentine to Google, as in the final
paragraph:

i i¢lA TAU T1T0 jioh OAOEAOh yAEBOAE

i AOAABOIARI Al OEA OAOEOEAAOEI

£ OEA EOI Al ®OEEA G "AGR AOBAO T 1
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OEAEO 1 EOAO xOAOOI EI ¢ xEOE OEAOA O
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iT¢ci A OAAITTU AgPpAAOO OEAI O 8 4E-Z

ECEO T AOGAO OAOGAAI EIx TATU ATTEO

AODO OEAU xiI O1I A AT A OAOGOI U AAOOBAO

AAET T x1 AACA AT A Al ®OAAAK GEM AMKA X
EOTEI O I ATAAO T &£ Al AT AEAT O AT A A
I1A0 EOO 1 Ax KPAIOAAEIA OO OMEBIAAAOO
i AET OAETEI ¢ EOO | AOAAAOA AOA®EOAS
AT CET AAOO AA AOOGAI POET ¢ O Al A0O
CEOEI C TAx O1i1106 O AAOOAI EEOOI OF
4EA OAOOI OATA ATIAI OHOEDOA | AOCAAAOA

xEQOE OEA 1 EAOAOU OEAO '"1T1CiIA EO AO

Always good to see the true digital triumphalists, as in Maury Markowitz’
comment responding to Geoff Nunberg’s complaints:

"AER EEO Al i bl AET &1 £AAOCOAPABREBEAIOU A
PAT BT A T AEA A O EAAPETI ¢ POET O 1 Ax0O:

OEADO OEA OET A&l 6 OAAGE 1E & AR RE 1 AAGRG O

AOcOi ATO EZ& AT UITTA AAOOAIT U OOGAO E
Ol BOAA 1T £ ET & OI AGETT 1T &£ A1l 01 006C¢C
iIT OEA 4EOAIT EAS8

)y 0006006 'i1ici A0 AT O1 O 1 AT UBDARET U

QWOOAI 68 11O 1 AAGO '"Tici A AAT AEOAA
4(14 xEI1l 1TAO UIT O ETTx EA Ox1 AIId

OAAOIT xA AEAT 60 Al OEEO AAA OA EO

To which another commenter responds (in part):

~ A

s o~ oA

YO EAOAT UOMARN GELOED OAKEOOAOA | AOAAAOA

AAOGA AT A AOOEI Oh AT A CAT OA AAOACI O

i EOTI AAAET ¢ AT ATI O CAAOAA O xAOA

Aooi 1T AT 66 AAOGA T AU 110 AA Dol Al Al A
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xEOE A OQOEIEQ AAGAIARO A@OOAI AT U DPOI A
AT 1T AOO AT i pOOAOETT 10 AT Al UUA OEA
Ah, but Markowitz doesn’t use that data, therefore that data is useless.
Get it?
Reading both stories, I'm guessing that a reasonable estimate of the
number of books Google might eventually be able to lay its hands on,
using Google’s own definition of “book,” is probably somewhere between
116 million and 143 million. Or not. And that nobody in Google really
believes any number past the “1” is particularly reliable—but I could be
wrong on that.

The trouble with Google Books

This piece, published September 9, 2010 on Salonby Laura Miller, may

seem a little belated, as its subtitle—"How rampant errors threaten the

scholarly mission of the vast digital library”—harks back to Nunberg and

the metadata flap. The second paragraph recalls Nunberg’s CHE article

from 2009. A bit later, Miller notes that “much of the incorrect

information remains in place.”
Turns out the article is a somewhat belated interview with Nunberg,

who uses his pet phrase “last library” at least twice in the discussion. He

adds some tidbits I hadn’t seen before, such as this (in discussing one of

the more egregious errors, tagging Henry James as the author of Madame

Bovary):
) OEi OCEO EO xAO A [ AAEET A AOOI Oh
OEAU EAA PAIDPIA AiTETC OEEO AU EAT /
i AOAAAOA &OiI i A DPOT OEAAO ET ! Of ATE
EAOA A ADPORAOBBOUOTI £CAO A 11T O0A Aii D
AOGAoOU ATTER AOO OEAOGO EOOO OEII L
, EAOAOU xAO ATTA AU EATA AU Of AO(
AAOAT T C8
OAT BT A AO "TT1cCci A AOA Al 01 OAUET Ch
A oA EAAA8 91 0 AT A ) AOA AT OE Oi A
x] O AT6O0 00000 AEOEAO 1T & 0606 O AIi
AAEOCEIT T /&£ O-AAAT A "1 O6AoOuUss ) 06O
AT T OAET AGAA AU Ol EA&I Oif OOAIA AAO@s
Ui d CcAO xEAT UI O Ai1860 OOA Of EA Oi
1 AgEAAT AT O1 OAOPAOO 1T £ T7TEEEDPAAEAC

AEAOGEI T AOU EOI 8O0 OOAAEDI O6i1 AGO EOB
EAOA Ol AE@ EA UI O MAilTAAA sC ARG 1EAG 1ARE
OPATA A 116 1 &£ Ii11TAU 061 poOi PAOI U

Ai1806 ETix EE£ '"T1TCi A O1AAOOOI T A OE,
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I don’t remember Nunberg previously saying not only that Google Books
is the “last library” but also that it’s a research library He also discusses
some of the other problems with the scanned books.

Interesting discussion, even if it largely covers ground already
covered.

Il » 02AAAG6%I Eal -00TT13A §609%E%GA
This “Library Babel Fish” column by Barbara Fister on December 4, 2010
at Inside Higher Eds the last pre-decision item I tagged relating to
libraries and metadata. The column was triggered by Google’s launch of
what’s now called Google Play, its ebook retail and reading platform, and
the cute video it did (it was called Google eBooks at the time).
)y 660 All AAT OO0 AET EAAA 91 O AAT AEI
IT ATu AARAOEAAA 37101 A0 DOAOOU OxAAOD:
It’s certainly true that the video says “it’s all about choice” more than
once, that it says your library will be stored in Google’s cloud, all your
books(apparently print books became wholly irrelevant at this point),
and indeed “read it anywhere on any device” (although “almost” might
have crept in there).
" 50 EQDEARGAE x11OICA Al EEA 00 Of OEE
AECEOEUAA AOGAoOuU AiiT ER OEAO AT U AT’
xAT O O0i OAAA AAT AA bpi OAEAA EOTi O
The video doesn’t explicitly make that claim. It does say “millions of
books”; it doesn’t say everybook (except implicitly, when it says it will
house your entire library no matter who you are. That's a pretty broad
claim. And, as Fister demonstrates in the rest of the column, it’s not even
close to being true.
The rest of the column deals with that and ancillary issues. It's a
good one. The comments are interesting.

With Google Settlement Rejected, Library Groups Keep Eye on Access

And then it was over—at least the GBS phase. You'll see more about what

happens after Judge Chin’s decision in the final section of this roundup,

but this piece and the next seem primarily focused on library issues and

make more sense here.

Josh Hadro wrote this on March 24, 2011 at Library Journal He

notes the background for librarians and libraries:
7TEAO OEA OAOO [ AEIT OEOU 1 &£ |1 EAOAOEA
xAO A DORDOEAICO AAOAOI EICORETDE CIEIO
ET AAg AT A OARMDOAEABGADUDOECEOOAAAIIT EI
ET EOEAT Al i Pl AET O ACAET OO '11 ¢l AQs
AAAAPOAAT A ATTO01T1 AOETT DORBO O EAS

Cites & Insights March 2012 94


http://www.insidehighered.com/blogs/library_babel_fish/the_illusion_of_google_s_limitless_library
http://www.youtube.com/watch?v=ZKEaypYJbb4
http://www.libraryjournal.com/lj/home/889864-264/with_google_settlement_rejected_library.html.csp

AOAEEOA 1T &# OEA 1TAOEIT160 DOAIEAO
OAO0OI Al ATA® Ax IPO@IT HERA AA S8
10 1T £ 40A0AAUR T AEOEAO 1T & OEI OA 1
I EAOAOEAT O AAT 11T E A& OxAOA O EI
AOT I 1T EAOAOU AAOT AAOGAO O 1 AEA 110
AT A OI OEA CcAT AOAI DOAEBAh OABADER
ACOAAIT AT O TO 1 ACEOI AOEOA OAAI OOOAsS
Hadro discusses possible next steps and links to “GBS March Madness,” a
remarkable flowchart (originally from 2010, but with a new circle saying
“You Are Here”). He cites three options: An appeal of Chin’s decision, a
restructured settlement or resumption of the long-delayed trial. He says
most sources thought the likelihood was in that order, but that James
Grimmelmann believes a revised settlement was most appealing.
Hadro quotes some key reactions and you're better off reading them
at LJ With regard to the orphan works issue, now back in the hands of
legislators, he concludes:
7EEI A 1 EAOCAOEAD 01 DARDICAEGRAA OEOOAT O
x] OEO EOOOA EAO OEA COAAOAOGO bi OAIl
171 ¢ OEi AT ETAO ETOI1 OAA ET OOAE AT,
I DI OEOEIT A&OIT i ATU 10i AAO T £ ETAOD

Piling on
Finally for this section, here’s Kevin Smith on March 26, 2011 at
Scholarly Communications @ DuKé&her Smith follows a very different
set of commentators than Hadro, or the sense of “most sources” changed
rapidly:
) EAOA AAAT ET OAOAOGOAA OF OAA OEA
EAOA OAAT OAAI O O OEETE OEAO Al A

AT 1 AiI OOCEI 1T Al OEOCAIT U mEOI i OEA AAOI
I DPOET T h AEEG Al ERRA RAEOAOOOCETT 1 £ 1 OE
) EIACET A OEA OAAOGIT A O OEEO EO ¢

x AOh AO 007 A8 O0AI1 A1OE E3A i EAGRGE G 8 A0 (
AT T AAEOGAAT A OOl ET ¢ OEAO OEA EOACA

NOEOA-OELBGHOO £OT I A TEAEAA BOOEDA A §EX
i £ £ O PAOOEAO Oi OPATA 1100 T A& 11
AT i1 AT OAOI OO0 1T AOET 001 OO IR A1 OKJIEA OAT
OEA 1 OO1T AEAOEIT T &£ 'i AOEAAT 00AIT EO

AEOAO AAA Au &£EI ET C Al ADDAAI 8
The next sentence suggests that “most sources” might have been Kevin

Smith in the first place: “I am perfectly willing to pile on to this
bandwagon, abandon my speculation about an appeal, and think about
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what other options the rejection might open up.” And he notes the

critical need: librarians and others need to reengage the orphan works

issue. But how to do that?
4EA " TT Gl A "1TTADR 3 EGOANERAT®RC AT DUOC
AGAT #1171 COAOO A AEAT AA O OEO AAAE
xAO AAET ¢ AAAT O xEOE8 300Ah xA OEI

OEAO AOA OOGEI 1T DOi OAAOGAA AU Al PUOE
AAT AA AMAAGANDIA OEAOGA x1 OEO EO A PO
Oi O1T 1 6A EO8 .ix xA AATT1O0 111TE OI

OAOEOEOETI ¢ xEAO A OAT OEAI A O11 OO0EIT |
) OEETE xA OEI OI A Ai1TOEAAO OEA bI O
i ADT O AR AEOEAO OEA 1100 POAAOEAAI
OAOT 1 OA OEA EOOOA T &£ AAAARAOGO Oi 1 OE
OEAO AAIT A Al T OAOGO O PAOOEI ¢ A AEAx
EO xiI O A EAOA AOAAOAA OANOGE@M AT O«
£l O CAETET¢C A 1 AAOOOA T £ AGOOA bPOI
CiTA AEIT OEAO OAAIT U AAAOAOOAO
DOl AAAT U Ai OE EAOA Oi Ai1TAAEOA Al
Al OAOT AOCEOAO OEI OO0 T &£/ A 1 A€LEOI AOEO
4EA T AOEIT OO0 Al OxAO EO EAEO OOAR O
x] OEO O1T1 OOEITO xi O A AOOAT OEAT I U
AEOAO Allh EO OAAIT U AT AOOAOOI AT «
ATTO0OAT O ET A xAU OEAQA x#AQAQOAICBALT
DOl bI OAT 6 AOI 61T A 1T OPEAT xT OEO x1 0O
AAI ACAO AOAEI AAT A EO AAEET AA OEOC
DOEIi AOU bPOODPI OA OEA OAAOAOEITT I A&
OEET EET ¢ AAT OO pOi EAAOBDEREEAT DEOOA
AAAT I DI EOE OEA OAIT A CciT Al AU AAI Al
AT T AETh DAOIEOOEITO xEAOA OEAU AO,
OAAT CT EOQOEITT OEAO A O 0001 U 1T OPEAI
i OAE OOOT T CAO OET AA OEAADI BEA RAU DA
OAOOAS

The rest of the piece discusses how orphan works might be dealt with on

a fair use basis. You'd need to read it in the original. Could it plausibly

work in the absence of legislation? Well, Smith is a lawyer and many

times as knowledgeable about copyright as I could ever be, so T'll just

point you to his article.
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Authors and Publishers

Just a few items here from the specific perspectives of authors (not
necessarily the Authors Guild) and publishers.

ofT3A wu&liTAuH USI »uH G0A E EQruU

This piece is an interview of Oxford University Press’s president (Tim

Barton) and general counsel (Barbara Cohen) by Mary Minow, appearing

in September 2009 at Copyright & Fair Usea Stanford University Libraries

site. If you're a regular C&I reader, you may be aware of Oxford University

Press (OUP) as one of three plaintiffs in the Georgia State University

case—a university agency that sues other universities on behalf of

copyright maximalism. This interview, of course, was on an entirely

different topic.

OUP, not an AAP member, came out in support of the settlement.

Says Barton (in part):
7TEAT xA AEA yOERA OAB®OKARAAT OAAA EO E
OOOAECEOAI OxAOA A O 00 O 00bbHIi 00
Ol Eil ACET AAT A AAAAOO OEAO EO xEIIT
xAOA 1100 ANiIA OBARAIAIOOOO AT A xEEAE
OAOOI AT AT Oh xAOA T EEAT U O OAI AEI
DOi EAAO AO /50 O MAOEIG AIGOEG xAAAE
AT A xA xAOA AxAOA 1T &# OEA OAOU ATl
ET O 1 OAA ET AEEDE AlE&E QODI AO AECGEC

xA OAx OEAO 111U Al AT OEOGU OOBOAE A<
AT A T AEA OEA ET OAOOI AT 60 1T AAAAA OI
AAAE O 1 EAZA8 4EEO EO AAAAOOA '"i11¢C
AO OOAEOOEADAR ET 1T OAAO O OAAOOA

EO AAT EOOOEAU OEA [T AET O AI 060q bHC
OEA OAI A 1T AOGAT 1T £ OACBOET d1 ADAREI E

"TT ¢l A AAT ET OAAOGOET ¢ OAOATR®AOO A
NOAI EOU OAAOAEAOS
After this love letter to Google, Barton comes out swinging at settlement
opponents in explaining why OUP publicly supported a settlement that it
wanted improved (in ways that aren’t explained):
7A AAAEAAA OEAO x A OGEOOIG0 pEpd AIOE Al L
i £ OAAOIT OF ETAI OAET ¢ xEAO ) OEAx
AO OOEA '1TTci A OAOOI Ai AT 086 )OO EO

ARAT AOPAABNEAD OEABOEADBDEAAOET ¢ O
OEAO OI 01 KOOAGE BEOEG RATRAEEO 1 £ A
"TTciAg "0OO OEEO EOI 60 EOOO "i11 ¢l A
OEA OAOOI Al AT Oh &I O OO0OAR AOO EO E
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ET OAOAOGOO 1T £ PpOAI EOEAOOh AOCKAEA ODIK
DOAT EA8 7A A1 O1 E£AI O OEAO xEEI A Ot
OAOOI AT ATO EAA AT T A A OAI AOEAAIT A E
AAT T ETC OET OO0 ET Aw@gbl AETET C ATA
TAcl OEAOAA OEA AAAl AEAT 6 OATGROMIA OO
[ EOOT AROOOAT AET cO AT A 00DPDPI 00 EOSB
Ol 1T CCAA OEOI OCE Oxi AT A A EAI £ UAA
OA1l EOEAA OEA DPOi OPAAO T £ POOOETI C E
"O00 OEA OAAOOI AOCAGOART EAAIO AgrA G BARAC

xET 1T OAAIT AA O EAOA OAOOAA EIT OAOAC
51 AAOIUET ¢ A ¢cOixEI ¢ AEI OO0 1T A& A
i EOOT AAOOOAT AET CO AAT 6O OEA OAOOI A
O1T i AOCEET ¢ OEAO OAKI RSB OIOOAA A&l O i
OEA OAOOI AT AT O xAO 1Aci OEAGAA AU /

Oiih ATA EO DPOI i EOGAOG OAT CEAIT A AT A
COi OPO AO xAl1l 8
yéi 11710 TTA xET AACAOI U OOEAEO EEO
NOEOA AAOT AA OEAOh EA DPAT DI A AEA
O00PDPI OO0 A O OEA OAOOI Ai AT Oh EO 1 EC
iITA AGgAADO 11 ¢Ci A0 Al i DbAOEOI 008
The settlement was negotiated by “libraries too”? That's the first I've
heard of libraries being involved in settlement negotiations.

The discussion turns to antitrust, where Barton disclaims special
knowledge—and then Barton poo-poos the possibility that the
institutional subscription price would be too high. He makes much of
that Single Free Terminal in public libraries as assuring that Google (and
its publisher partners) won’t gouge. You can read that argument yourself.

I have to balance it against publisher records in charging just a little
more than the market will bear for library subscriptions...

Regarding orphan works, there’s a particularly revealing statement:

"00 Al EIi PAOEAAOGEIT ) OAA OAI AOEI
Ei i AAREAGAT U A& 111 xETC OEA OAOOI Al A
Ol A@gbli T EO 1 OPEAT x1 OEOh A0BAT AR OKIA
xI OEO xEI1 OEAOA 11 OOAE OECEOS

If a publisher hasrights in an out-of-print book, it’s not an orphan. If
those rights have reverted to the author, the publisher should nothave
special rights at that point. If publishers don’t keep track of which
contracts have reversion clauses and which don’t, that’s a different issue.

There’s more here, and a couple of paragraphs later Barton repeats
his claim that libraries were directly involved in the GBS negotiations:
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4EA  ET OAOAGOO i AAIIl EGIOAGEAKN AGNAT
OAPOAOATGBBDOEOAR AO OEAU xAOA Ei

, EAOAOU 00T EAAO A&£0Ti OEA OOAOO AT A
Why have I never heard this from anybody else? Why do I doubt it?

Amazon Accuses Someone Else of Monogdiimimkselling

This item is an institutional statement from the Authors Guild, posted

September 2, 2009 on the AG website, and says AG is “compelled to state

the obvious” after Amazon filed a brief opposing GBS:
T AU®1T EUDT AOEOU EO OAQAAICEHOAGAG Cc4d
AT T EOATT ET ¢ AT-Al IO AE I/AAGAGXEREN @1 A AT |
OOUET ¢ O1 AROGTAI Oi-/8 O0GE AEITAMAOOOOU AU
OAITTRAICEA A0 A ITOOBOEAO Al OAOA O
%OAT OOAT 1T Uh xEAT ATT OCE OAAAAOO A
AOAOUITA ET OEA ET AOOOOU AgPAAOO
AT A AODEA OOBAOA OOA AA JOGA FAAOEBAIAG 1Al E
AOOET OOEEDS

After explaining that GBS is “about out-of-print books” (not quite true), AG

says “Google would get no exclusive rights under the agreement” (also not

quite true) and concludes “The public has an overwhelming interest in

having the settlement approved.”

No further comment.
It's interesting that the AG page devoted to the settlement includes

nothing that directly reflects the rejection of the settlement. Just not

there—although under “Press Resources” there’s a link to the Settlement

Website (not an AG site), which includes a two-sentence statement on

the rejection.

Academic Author Objections to the Google Book Search Settlement
That's the title of Pamela Samuelson’s paper, published in the Journal of
Telecommunications and High Technology daivdeposited in SSRN on
February 16, 2010. It's a 29-page PDF. Here’s the abstract:
4EEO ! OOEAI A Agbl AET O OEA CAT AOGEO
DOi EAAO AT A OEA AT DUOECEO EI AOET G/

OEA 1 EOCEQHE O TOAOKIER xEOE A AT ipO
i £ OEA 1 AOEAO A O AEGEOAI AiiEO8 |

O AAxEXKEER AO EO xEil [ AEA TEITET
O0i OEA bDOAI EAh OAOGOI 6O ET 1 Ax OOOA
DOAEOEAOOR AT A GEOA "TiGlA A AEATZ
OAATTEIC TEITEITO T &£ ATTEO8 .1 OxEOD

AgAi ET ACET 1 I £/ OEA E£ET A AAOAEI O |
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OEi O A CEOA AAAAAI EA AOOET OAI &AI A |
AOOEI 00 xAOA 110 AAANOAOAT U OADPOAC
OEAO UEAI AAA OEA DOl bi OAA OAOOI Al
DOl OEOEI T O ET OEA DOl BT OAA OAOOI Ai
AT T OOOAET 00 i1 OEA DPOEAEAICAT & k1 BIO/
Al O AEODPT OEI C T &£ OAOAT OAO AAOEOAA
Ol OPEAT 6 AT A 1T OEAO O1 Al AEI AA AT T
AT T AAOT O AAT 60 xEAOEAO OEA DPAOOEAO
AA A O1 EOAOOAI AECEOAIAAI EAAJO AGRIA EAOO.
xEOEAOAxAIT O T &£/ AITTEO A&OITiI OEA OA
AOOAAI EOE8 &ET Al 1 Uh OEA ! OOEAI A 00
O0i OEA DPOI bi OAA OAOGOI Ai AT O O1 1 AEA
O0i OEA AAAAAI EA AOOET 0@ ©OBOAOGODOAXOL
bOi DT OOETT 1T &£ OEA '"3 AT O0ODOO8 %O,
Ei xAOAOh OEAOA AOA OAOEI OO0 NOAOOET I
ET OEA o0!3! AAT AA AAOOEAEAA AT 1 Ol
OAOOI AT ATO EO 1| OEAOXxEOR AEAOEAAT @
OAOCOI AT ATO EO A1 1T OEOOAT O xEOE OE/
APDPOI OAT 1T &£ OEEO OAOOI AT AT O EO Al
bi xAO8

The article is actually 21 pages long (roughly half that space taken up

with more than 120 footnotes), followed by a list of academic authors

who objected to GBS. It’s an interesting read, one that explicitly says GBS

would not have resulted in a library, but rather a commercial enterprise.

Worth reading—and a good precursor to the final decision.

Thousands authors opt out of Google book settlement

This last piece is by Alison Flood, posted February 23, 2010 at The

Guardian.The subtitle (or deck or whatever it’s called):
3T T A ohiT1T xOEOAOOh A&OIiT 4EI T AO oL
I DPOAA T O0®I A1 1 DOLCDODAOOEAT bi AT Of
AT TEO

That's the core of the story, noting some of the better-known authors who

opted out (in some cases their estates opted out). It quotes a few authors,

including this surprising comment from Gwyneth Jones (who opted out

“on the advice of my agency”):
4EAT ) xAO ET OPEOAA O OAAA OEA Oi /
Al 01T A 'T1cl A0 bpOAARIAD OEH GRU OEICERD 11 /
EAAAG8 ) O OAAI O OEAU pi Al h Of EI AOGAC
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x OEOAOh AT A OEA 1T x1 AOOEED AT AOT 60 E

O A CEAADPEDPOI AEODT OAOEIT T 8
Take ownership away from the writer: That's one of the more extreme
readings of GBS. It’s also interesting because Jones is one who makes
most of her recent novels available for free online in “portable document
format” and says “they do my sales no harm at all.” Oh, and the works
available through GBS would cost them “effectively nothing at their point
of entry,” which is an interesting economic analysis of the $125 million
settlement plan.

Class and Standing

Now we turn to the situation after Judge Chin rejected GBS2 (although
the section following this one includes one earlier item). Most items here
are by James Grimmelmann posting at The Laboratoriugand all items in
this section appeared within the last eight months (that is, the earliest is
from December 22, 2011). It's interesting to see the extent to which
Google is willing to at least indirectly contradict itself, now that the
settlement is off the table.

Google Moves to Dismiss

Grimmelmann leads off with a great first paragraph in this December 22,

2011 The Laboratoriunitem:
"TT ¢l A CAOGA T A Al AAOI U #EOEOOI AO ¢
OEA ! OOET OO0 ' OEI A AO A bi AET OEAEE
bl AT OUu T &£ ET OAOAOOET ¢ 1TAICAAT @AIA OBLA K

EAOA OEA '1'1i AGEAAT 31 AEAOU 1T £ - AAEA
AOOEOOOS CcOl 6PO AOI PPAA &AOI I OEAEO
OEA TTOEIT xI 01 A 1 AAOGA AAEETA 111U
OEA Oxi1 1 AxOOEODA AEAGBA OOGEA T 1EOI A8 |

O0DDI OOCET @a0i AEAOBAAREA JyIEADEA 1 ACA
EEEA OOPDPI BOET ¢ AOEAE
This is all about associational standing—whether AG and other groups
can legitimately sue Google.
4EA OAAOIT xEU 110 EO OEIiI bl A8 /| OAE
AT TACAAT U AAAT ET B0 MO EANID A4G BEAE OACA A£A

, 1 OAh®) EAAD OOOE 1 ££& O1 & @Wd®OOIAAC
xEAOEAO O OOA OEAIih 1106 1T ETAR ATl
OEA 1T AxOOEO Ul OOOAK ABE GROATABIOAIT A U
e .

i TA PTEOITEIC Al AOS
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The associational exception is how the Sierra Club can sue: Because its
members have standing. Google argues now that associational standing is
inappropriate in this case, given that (Google believes) a judgment on
infringement requires deciding both whether the author actually holds
rights for electronic publishing and whether Google has a fair use
defense for that book. And then Grimmelmann starts having so much fun
that I mustquote directly:
"TT ClABO AOGCOIiAT OOAGA BATEEOO AOA E
EO ATTAOG O 1T x1 AOOEEDN '||Q|Aoo AC
OECEOO OEOOAOEIT &£ O AITEO EO A
OEOI OAAA ET AI¢c8 910 xAT O Oi C C
*000 Oliod to®&ckeo OEOI OCE
AAE O OO0 xEAT Ul 060A
I OAC A
O

AFEOOOS 'AO A 5
I £ 1 AxUAOET ch "TT1TCil A NOT OAO COEAAO
AT A OEA '13-0 O | AEA EOO DPIEI O OEA

AT AAOOUSBQ

10 & O EAEO OOAh EO EAI PO O OEEI
"TTCcl A0 1THPT OEOETT OF Al AOO AAOOE
TAAO Ui 0 ET *AT OAoOuUs '11CIA AOCC
AT A1 UOEO6 OANOEOAA AU mEO GOA ExE
ATTE AT A AOOxT OE O AOOxT OE8 3711 A
i T OA ET & Oi AOETTAI 8 311 A AOA ET ¢

@DAAO O OAA A 11 O0A AAOGAEI AA OAOO

*A1T OAOUR xEAT 11 cil A ADICORBE OkBOE I

OEIi P11 U OI'1T AEOAOOA O 1 EOECAOA AO
Good stuff.

Who Speaks for Copyright Owners?

This December 30, 2011 post at The Laboratorium grows out of

comments on the previous post (above). It's fairly long and probably

worth reading in the original. I love one early statement, given the

history of the case:
)T DPAOOh OEEO EO AOA OI OEA OOOAI
1 AxUAOO [ AEA ADBAOAT Ol BEEADARA WO8x A
AEOGEAO Al OAAAU AOT EAT xEAT UT O CA(
DAOEAAO SARDABOET BrOA G AGA OO KIADCE EO i
OAEAOCO OAOPITOA A 1 AxUAO AAT GCEOA
EACEEBAOA EEANG AHO AAAOOAA 1T &£ AOAAEE

Setting aside Google’s inconsistent arguments, he notes that the

substantive issue is “what is legal to do with books?” and that the

proceduraljuestion boils down to the post’s title, here reworded as “who
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is entitled to speak for copyright owners?” He finds one answer—"only
individual copyright owners can speak for themselves”—unsatisfactory
for at least three reasons:

&EOODOh ®I TETXIEAO OEA 1 Ax EO 11 All
AT DPUOECEO OOAOOOA xOBMOANTU xeEOEIl EDIOA
xEOE AEGCEOEUAOEITT Al AAOIU 1106 ET i
xEAO OEA OEGCEOO T &£ I x1TAOO AT A OAAZ
AT 01 AAOU EO EIT OAT OEITAIT U A&OUUUN
AAAT T A OT ET OAT OETTAITU OI 8
SAATAGhROEA AOANOAT Ol U AEOI EOOAA DO
I AxOOEOO AGCAET OO 'iTi ¢l A AAiIT1T OOO0AC

AO A OAOAOA AEOAAOAT OACA OOUEI ¢ Ol
AT OEOAT U 11 OEKED AIOCKIkED CAPAOEARABDE A
OO0A ' IOAQIER OKAAE OO1T 1 EAICI 1O [1EAQ A
4EAO O1Ti1 AOGEET ¢ AT OI A AA Al AOGO AA
DOAI EOEAOO xEI EITTA 1 AOCA DI OOA& 11
DOAAAAAT OO OEAO 1T OEAO » AiCRDUADHAMD O ix
AROT I AGEEMEA bl OOEAEI EOU T &£ 1T AOGO EI
bi OOEAEI EOU T &£ I AOO OAODI T OAs8
'TA OEEOAh ET O1T 1T A AAOGAOhR O 1T 1 ATLC
AEAT Oh AT T £ZO0OCET T h AT A EI DI OAOEOEIT A
OEAO EA AD AEo6bi AT EAAO OOAODPAOGOAA
I OAOh AEO OOAOAT x1 O1 A AA Ei bl OOEA
Grimmelmann now says that GBS was “an extreme example” and “far too

broad a delegation.”
4EA Al AOO AAOQEI 1T AAOOEEZEAAOQEIT OE
xI O1T A 1AD EIO DABAT £ T £ A1l ADIE A
ATTE OAAT T E®D CAAODOAI IO&E AIOI OA T O 1 AOGO
OOEO ACAET OO OEA 1 EAOAOU PAO® AOO
TTO0 A Al AGO AAOEIT 1T h @EAl EHATERORIAA O
EATNET £ ACDET OOEIxES )1 OOAAAR OEA |
OEA A1 OEOA (AOEE40000 AAOAAAOA EI D
YT AMAREAAOBREEOh 11 AAEAI £ T &£ Al1 Al
(AOEE40O00O0O AAOAAAOA OEOO Aixi18 31
AACAO O EAOA OEAEO x1 OEO EIT Al OAAA

There’s more here; well worth reading.

Academics Object to Class Certification in Google Books Case
It's not just Google who thinks AG shouldn’t be able to claim class
sanding, as this February 16, 2012 David Rapp article at Library Journab
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“The Digital Shift” makes clear. Yes, we're back to Pamela Samuelson,

this time with a letter signed by more than 80 academics “asserting that

academic authors should not be included as part of a class

authorization.” The letter also makes an interesting claim:
7A AAI EAOGA OEAO 1 060 xi OEO 1 & OAEIl
AT 1T OAT 600 1T &£# OAOGAAOAE 1T EAOAOU AilIl
T Al AA bl AET OEZAAO0 ET OEEO AAOA8 "AQ
AEE]I AOAT 80 AiTEO8 ABDAAAIDIOI DPEGAEAC

x OEOOAT AT OE AEAOEIT AT A 1711 EEAOQEI
AO A AAOGAAAIT bl AUAO8 *i OAPE '1 OI A
xOEOOAT A 10i AAO T 4& 111 &E£EAOGETT Al

ET Al OAET ¢ A ATAEUADGBBO .00BPAOE OE.
AAAAAT EA AOOET 008 4EAEO AiITEO AOA |
AAAAAT EAh AOAEAT AA8 1 O POI ZAOOET T A
ET OAOAOOO ET EAOET ¢ OEAEO AT T EO BC
AE £EAOAT Oni TOAA Al EERIOBEAT h OEAT OE
OAET 1 AOO8 (AT AAR 100 AT 1T AAOT EO Ot
AAAAAT EA ET OAOAOOO OEAO AOA OUDEAA

I EAOAOU AT 11 AAOCEIT 08 10 xA Agbl Al
ET AEAAOEA 11 AOEAVO BOEAET OEAAO AT 110 ¢
OUPEAAI 1T &# AAAAAI EA AOOET OO0 EO OE

| EOECAOQEI 1 8

One more quote (also quoted in full by Rapp):
)0 AAAOO [ AT OEiITEIC OEAO AAODEOA
ITAEAAOQEI T O GATAATAGA AGDA DOT DI OAA OA
DOAI EA xAUu AU DOOOEI ¢ OEAI ET OEA
AAAT AP 1T OAAOAA Au OEA bpOi i OAA Al A
" OEI Ah T 0 OEA 1 AxUAOO xEI xAl O OI
AOE K£i OEiiIDOAADPED xEAO 1 60 ET OAOAOO
OEEO 1 EOECAOEITh xEAO OAIEAE 061 O
AT UOEET ¢ Al OAs

“We represent you. We have no interest in what you have to say.”

Sounds right to me.

GBS: A Matter of Standing and Tlass Certification Fight

Back to James Grimmelmann and The Laboratoriunfor two posts, the
first (“A Matter of Standing”) on February 26, 2012, the second (“The
Class Certification Fight”) on March 4, 2012.. As with other
Grimmelmann posts, I couldlegally quote the entire posts (he writes
under a CC BY license), but that seems like overkill and a distraction,
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since Grimmelmann’s an eloquent writer and gets some interesting
comments.
The first post deals with arguments raised in court hearings on
standing in the Google Books and HathiTrust suits. First, Google says
that the Copyright Act specifically prohibits associational standing.
“That’s a categorical argument. It would apply to all copyright cases.”
Google also offers more particular claims related to fair use and
ownership.
Regarding fair use and Google’s claim that it raises factual issues that
vary from book to book, Grimmelmann says:
38 OEAPOEAAI hAOAEE G A @EA EBIEICOA OE £
ATTE O ®AINCEOCAED®I OOEATI A OEAO O1 i/
AiTEO ET POET O AT A AITEOC 10O 1 &
T AAAOOGAOEI U T AAA OI AOEI ¢ AOGAOU A
AAAEAA xEAOEAOh OAUh O1 ©bbEAE OA EO®HIS
Regarding ownership, Grimmelmann notes that Google’s brief does a
nice job of using the associations’ own copyright guides to illustrate how
complex book copyright licensing is and finds this the “best-argued part
of Google’s briefs.” I'll omit the HathiTrust discussion; that’s a different
(although definitely related) case.
The second post relates to certification rather than associational
standing. Here’s AG’s group that it asserts it should be certified to
represent:

11 PAOOTT O OAOEAEI ¢ ET OEA 51 EOAA

ATBOECEO ET OAOAOGO ET 1TA 10 i10A
PAOO T £ EOO , EAOAOU 001 EAAORh xEI ¢
AOA AOOET OO0 1T &# OOAE "TTEO 10O jAQ

Ol 1T A DOT POEAOI OOEEDPO xET MAOOAOOEAEDG

I £ OOAE AOOEI 008 OI ATEOE ARAEODAAR

OEA %l Cl EOE | Al COACA Al A OACEOOA

#1 PUOECEO |/ £#£EAA xEOEET OEOAA 11160
AG sure as hell doesn’t represent my interests. Nor, apparently, does it
represent at least 80 academic authors (see the preceding story).
Grimmelmann notes why class certification is so important:

7EETA OEA 1 AxOOEO Ai Ol A EI OEAI OU
Al AOOR EO xi Ol A AA AADOIN GOAA ®EAL A
EET AT AEAI OAAI OAOU Al OE GEOAO OEA

ACAET OO0 '1Ticl A ATA 1 AEAO EOO 1 AxU
AT 1 OET CAT AU AAOEO8 31 AECEODEDE A
DOl DT OEOETT A O '11 CAGA EIilA@EMx ABRC
OEA x1 O6Oh EO x1 O A OOEI1T EAOA Oi
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Google did something “supremely clever”: it paid an expert $100,000 to

surveyauthors:
4EA OOOOAU OFAKQEE OERAOOARE AOU £ AOOE
ApbOl OEAT ET Al OOETT 1T &£/ OEAEO AITEO
DAOAAT O AEEEOI ACEOGAT U 1 PDPT-REACEXEAC
DAOAAT O 1T AEOEAO ADBOIAGA YEBEBO AA AR A
AAT EAOA ETAI OOETT ET Ol EDPPAO OEAX
PAOAAT O AAIT EAOGA EO EAOIRO DABIABA OO AIA;

EAO 11 A;E/EAAO I THYA& x ABT A @A AQE Ab Al GOAAA
ET Al OOETT ET O1 EDPPAO OEAx AAOAT AAC
CAT AOAI 1 un AECEO DAOCAAT O AAI RAGA
OAOAEIGAO PAOAAT O AAI EAOGA EO EAO 11
) &

So most authorsvhen asked disagree with AG. Interesting.

Court Says Authors Guild Has Standing To Sue Over Google Books,
Despite It Not Representing Autlibisws
If you think the title of this Mike Masnick post on June 1, 2012 at
techdirt is a trifle snarky, there’s also this just below it: “from the
unfortunatedept.” Gee, Mike how do you really feel about this?

He notes Judge Chin’s reasoning and then argues with it:

y £# OEA AT 600 EO CciEIT ¢ OiF 106iP AE
AEAEAOATGCE MMATGEGRAAAE 1T £ OET OA coO1 O
I xT Al AGO AAOQEIT OOEOOh OAOEAO OE
| OOET O@®@ 'GOEAIORT T Ae .1 TTA AOCHE
Al AOO AAOEIT I AxOOEO EALA OE®B BADOA OA
AECAG®EIT 1T OAO xEAOEAO TOoO 110 OF

OAOAOGOO 1T £ OEA b/
OEA EOADA OAIAAOIU AAAvoo OEAO NOAO

OEl OA x@TEMOA A DpOIT Al Al xEOE '11 ¢l
1A0CG 04 & OEA Al AOOS
And adds:
-1 Oh ET xAOAOR OEA EOACABO
X

/1T TTA DPIE
AEA '"TT1TCIA AEO O1 1i11¢ O AEAITAI
%l Al AT OO0 1T £ OEEO AAOA EAOA AAAT CIE
OAAT A 1 EROGOEEOG AR OEAMEIAO Pl ET O OI
Well, see, Google didn’t want to challenge standing when that standing
would have been to Google’s advantage... Mesnick continues:
)yl OEA 1117¢ 00T h ) OOEIT OEETE Al
I OOET OO0 ' OEl A&1 CEOEAAOCORA 1 GRDIT OAORIAT

Cites & Insights March 2012 106


http://www.techdirt.com/articles/20120531/17203619157/court-says-authors-guild-has-standing-to-sue-over-google-books-despite-it-not-representing-authors-views.shtml

xEEI A GCOAT AOOAT AEI Q ACA

EC 1Al A pOBGHKIEDA AOBAQS GOAMIT |
00 AT i PAOGEOETT &O1T 1T 1TAx AOOET OOh
Wow. Luddites, grandstanding, keeping out new authors, and
disregarding the majority of their memberswWho knew? (A comment
attempts to support that “majority of their members” by citing the
Google survey of authors—but that survey was of 800 authors, not 800
Authors Guild members. Still, Masnick—in the comment stream—uses

this survey of 800 authors who weren’t even asked about AG
membership as direct support of a claim that a majority of Authors Guild
members support GBS.)

Three More from Grimmelmann

That Masnick post is a little out of chronological order. Filling in the

pieces, here are three James Grimmelmann posts at The Laboratorium

“GBS: To Certify a Class” on April 4, 2012; “GBS: Oral Argument Recap”

on May 4, 2012; and “Google Books Class Certified” on May 31, 2012. (If

Grimmelmann deliberately dropped “GBS” at that point, I think he’s

right: It was no longer about GBS, since that was no longer on the table.)
In the first piece, Grimmelmann admits he finds the arguments for

and against class certification “a little anticlimactic.” He discusses three
objections to certification:

U Unrepresentative Plaintiffs : Here Google notes its survey (which
started with 142,000 published authors, tried to reach 10,000 of them and
5,000 by emaibt and ultimately got 880 responses) as saying that most
AOOET 00 x1 Ol AT 60AIEBAOCDEA OBRAEIARDEED
flawed and irrelevant. Oh, and those academic authos? Well, one of the
plaintiffs is the widow of an academic, and she knows academic authors

A0 xET AEOOAGCAOA OEA EI OAO/
DOh

=

OEA CADABAADEOEADAAI 8 4EAD

A,
/

O/

Ail1 AAOA AAT OO OEEO OOOA&ZAh OiI 8 ' OEI

AT A PAOOITEUEI Chd xEEAE OAAI O AAI 00O
U Copyright Ownership : Here, Grimmelmann doesfind the response

o)

convincing? OEAO ' T 1T cl A6O0 Al AEI AA AT i DPiI AGEC

lawsuit.

U Fair Use: Google offered a few examples of what seems likely to be its
fair use defense the distinctions among books that make an overall
decision unfair> and Grimmelmann 01 8 O Ei DPOAOOAA(
AOcOi AT OO ET AOAAOET ¢l U OOwthé&akicd A AO
itself to see the examples and more (much more) of what

(

Grimmelmann has to say.4 EAT ACAET h OEEO EO A OA

Ei 60OA06 OEOOAOGEI i h AO EA OAUO OEEO Al
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4EA Pl AET OEAZEOS OADPI U EAOA EO 8 EI

OEAU AEOAOOO AAEO OOA AT A Aiiiil N
OEAO ODBAPROAABDAAEEREA NOAOOEITO A
OAOT | OAA-xIETAAA ARIOE®®B " OO0 | OAE T &£ O
Ob xEOE AOGCOi AT 66 i1 OEA 1 AOEOO(q

AAOACT OEAAT T Uh AAOT OO OEA AT AOAh O
NOAIGOE EAOAhd OAAI O O1 AA OEA 1 AOO,
"TTClA EO O 1 OAOxEAITTET ¢ ET AAAE
On balance, Grimmelmann found himself “more sympathetic to the class
certification motion than I expected to be.”
As to the second item (the recap of oral arguments), 'm mostly
pointing you to the post as an interesting summary of what happened. I'll
quote his general observations, deliberately separated from the rest of his
comments by a horizontal rule (names are of people who argued during
the hearing):
I AEAx CAT AOAT T AOGAOOADBAIODET RBDOGCE
OEI OCEOAEDI 8 (A xAOI 80 OOUET C O b
Obi 66n EEO NOAOOEiIiT O xAOA Al AAOI U
EAU AOAAO 1T &£ AEODOOA xAOA8 3AAIT AN
OTTATTA xEI xAOI 80 AAOADEAAGE QOKIOIN i
Al OE OEAAO8 : AAE AT A -A' OEOA OAAI
OEAOGA i1 OEIiTORh AT A OEAU AQOOAAOAA
xEQOE *OACA #EE160 EAI P8 "0OO0 A O EA
DT ET 00d OEA -A0CDAGH A BEOOO xIATA x1 O A
A OAAI bOis
4EEOAh OEA DAOOEAO AAT AAA A AEO A
xEAOh DOAAEOAI Uh EO OEA Ail ACAAI U

I OOET 00 ' OEI A OAAEO O ETITA "1T1TcCIl/#
DT ET O OERAQE®EAAD EOOOA EO OEA OEGE
£ A AT E8 :AAE AEAT80 OADPI U AEO
AOcOi AT 66h OEA 1 OOET OO0 ' OEI A EAO ¢/
OEA 1T AOO OAATTEI ¢Cch OEA AEOOOEAOOEI
OAK®W OEOEO 1 A& EIITAETIC A Ali bl AO/
CIET ¢ O AA O1 OOAA 106060 O1ITTAO 10 1

EEI OAl &8

) 060 EAOA Oi DPOAAEAO xEAO xEI 1l EADE
Ol AAU xAO A OAAOEAAI' TOEQIOA OAE Adida0
AT T PAITTET ¢ AOGCOI AT O A1 O xEU OEA AA
I AxOOEO8 " OO OEAO i1 AU 110 AA OOOAOQ!
EAAAET ¢ OI xAOAO OEA OAA1 AAOOI A 1 0/
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OEAO OEA OEOQGEIOETT EAEAAT Ol U EI DOT OA
OAT 1T ET ¢ »OACA #EET 11 EOO Al AEiI OE
4EAO 1T AU EOOO ETI AEAAOA OEAO *OAGA

OEA DOT AAAGOAT 11T OETT O AOODAT A1 OE €T
OEAO OEA 1! 00 O 'OEI A AT A0 80 EAO/

EI O
OEA-AFAEGA OAOCAOS
30AU OOT AA 8
The third post recounts Judge Chin’s “eminently pragmatic” decision to
allow the Authors Guild to represent its members—and to certify a class
consisting of all authors with books scanned by Google. (He did the same
for ASMP, the American Society of Media Photographers, for a parallel
lawsuit which, among other things, deals with the coversof many of
those books.)
This story is interesting for several reasons. Grimmelmann thinks
that the opinion should worry Google a little, and elaborates on the
pragmatism and how it might benefit Google as well:
9AOh OI i A AOOEI 00 xEIT EAOA AOOECI
ET OAOAOOOh ODMBABIVET GECIEIOOh AT A OEA
OAAT AEEAEAT 1T x1 A0OO6 xEOE OOAT AET ¢
AOE AOOEI 00 Oi HpOi AOAA OEAEO Ail 0O
ET Al 6AAA ET OEA Al AOO OEAI Oi A OA

.«

AEBOOOEIT T &£/ OEA TPETEIT T £EAO0O 1
OEET Eq OEA AiipATuU AT O A OEOI x OTI
AAGEI 1T GCAAOO AU 1 AEET ¢ OEI OOAT AO i

AT T OOAAOO 100 i £# OEA Al 1 OAOCS

As for fair use, Grimmelmann quotes directly from the opinion:
7TEEI A AEAAAOAT O Al AGOAO 1T A =1 OEO i
OEA bDOODI OAO | A-OOAAED ADODED GEAROA

ET AEOEAODAI DAOOEAEDPAOEIT I I £ AOOT A
OEAO " 1T71cCi Al AWECEREGEANG i 11T AACAA A
AOOI AEAOGEITT 1 AT AAOO AT A OEAEO OAOD

AgAi D1 Ah EI OEA 1 OOET OO ' OBEI A AA
OOACOI O6PO [i-EBE MBERAIOEA T BT AODOUh AT A |
13-0 AAOGET T h BEEIAIGOADESDABAGA ET1
#1 000 Ai 61 A AEEAAOEOATI -OOAOAATEAT OEA
OAOPAAO O6I AAAE 1T &£# OEAOA AAOACI OEA
i £/ AAAE ET AEOEAOAI xi OE8 )1 1 ECEO
COil OPOOKE@Eh xET AEOEAOAT EUAA AT Al UOEC

ADOAAT OT I A AT A AOPI EAAOEOAS
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He comments “makes sense to me.” Then follows with more material
that he thinks Google should find worrisome. And concludes:

A4EEO EO 110 AO All A ERPADOEINT 1Al O
AARAAT h AAAAGOA EO 1 AAT O OEAO OEAOA
4EA AAOA EO 11 x AARAZET EOEOAI U EAAA,

OET xAT xT AOAOUITA AgbAAOAA xEAT E!
" OET A OAI AET O AIAAEOBAATABORE EDO OER
iiTTO0EOh xA xEI1 OAA OEA AAOAEI O8
oi ET O O0i OEA bl AET OE £&08

The Future

This last group is mostly items that look to the future of the Google (and
related) lawsuits after Judge Chin’s rejection of GBS—except for the first,
which assumed that GBS wouldbe approved.

5 Ways The Google Book Settlement Will Change the Future of
Reading
This moderately long (for online) story by Annalee Newitz appeared
April 2, 2010 at i09. The author says the story breaks down all the
complexities of GBS and “the future of books,” says GBS “could easily be
the twenty-first century’s most important shift in how we deal with
copyright in the world of publishing” and provides a little backstory
about the Copyright Term Extension Act (the Sonny Bono Act), claiming
that that act “gave birth to a loosely-organized but powerful movement of
copyright reformists.” I'd suggest that's wrong on two counts: Copyright
reformers were around long before 1998—and for a “powerful
movement” it's been astonishingly lacking in accomplishments.
Somehow, though, this copyright reform leads to GBS:
ITA 1T &£ OEET AGQIOEOETT O 1T £ AI PUOECEO
AOlI 060Ahd AT A OEA OAAAO T &# OEA ' "3
DOl EAAO AEi AA AO OEAOEIT ¢ OEA ETT xI
OEA x1 Ol A8
The next paragraph, in noting what Google Book Search would originally
have done in terms of full-text searching and snippet views, makes this
statement that simply does not followThe Mickey Mouse Protection Act
may have stalled the growth of the public domain, but the company’s
Google Book Search project would broaden it.” No, sorry, but making
books searchable does not place them in the public domain.
Interestingly, although Newitz says that GBS had not yet been
approved and might be revised, she also says flatly:
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AEAO OAEANEDOO DA @ODI U ATTDIUOCETCHAGE A AAT
AOEOEAO 1 EEA 50001 A ,A "OEI EAOA C
ur 6 E£ET A AT A DAEAxBTTEO8 (AOA
Um, no. Newitz at that point is providing 100% assurance that GBS
would be approved; otherwise, the emphasized “will” is nonsense.
Then come the five ways GBS would have “changed the future of
reading,” and what an odd lot they are! Boldface sentences from the
headings; my notes (such as they are) in normal type.
U It may become harder to get information online about books
from writers yo u love. Huh? Well, see, thousands of authors opted
out. (Mandatory Le Guin quote follows.) The argument here is that

ATTEO AU OET OA AOOET 00 xEIl AA OETAO
AAT 066 AAAAOOAR ) CcOAOOR PATDBPI A xEI
whol T U OAAAAAT A ET "Tic¢lA "TTEO8 4E

AEOADOOOEI T80 Aii Pl EAAOGAA 1T 0O Al T £OOET
Uuir 6 AAAE O OEA 1T OECETAI 8 )080 A 1 EO(
U You will find yourself reading free books online, by authors who
have disappeared. And Google will make money when you do
4EEO DPAOOSO A T EOOIA Al AAOAO AT A .
iETTEITO6 1T OPEAT x1 OEOh xEOEI OO 0OO0DBDI
about some of the details offered.
U Google will be competing with Apple and Amazon and
everybody else to be your favorite online bookseller . A long
discussion that is generally reasonably sound. But then:
U Libraries and bookstores will be the same thing . Followed by
051 OEi AGAT U xEAO 'iiciA EAO AITA E
bi T EOOBUMISkiOB6) 61 O OOUh AOO OEAG8O EOBC
Aobpl AT ACET 12 MOBMOABAD IERTDAAAOOA OEA Al
to justify that absurd overstatement, but goes on to claim that GBS
OOACOI AGAOG 1 EAOAOQE A OssuesA Thase 3dues ArE OA O O C
relevant, but tainted by the nonsense introduction.
U Pulp science fiction will make a comeback in ways you might not
expect8 7A CAO 11 OA iddad hybris Abray/Stdddrond 6 O
OxEI OA EI A EO EO Ol DPOAOAédmfpardnt A 111 .
possibility that public libraries might continue to own and circulate
actual physical books nope, libraries are all now just library/bookstores
pedding’ i 7T C1 A3 0 Ci i dreth ARADOBEED EABAT O O
fiction, or cheaply-b OT AOAAA AT A AEOOOEAOOAA 11 OA
i09s motto is “We Come From the Future.” And misunderstand the
present.
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GBS and GSU: two cases going forward

Kevin Smith posted this on March 23, 2011 at Scholarly Communications

@ DukeHe focuses directly on what he thinks the future holds for the

Google case. Excerpts:
" EOAT OHEAM ODEMRABOAEAAOEI T h AT A AODPAI
O&I OxAOAET ¢ 1TTTEETC AOOET AOO 11 AAI
OEA MEAAAOAT Ai OOOOh OEEO OAAI O 1TE
. AOAOOGEAT A6Onh ) AAI EAOA OEAOEKO xE
DAOOEAO EAOA OAOU 1 EOOI A AET EAA8 -
AAAEOET T h OF 1T Ah EO EEO 00071 ¢ OC
AT 1T OAOOAAEDT AGODAAPDI O OADOAOC 1 BBAT4E
xT 01 A AROOOI U EOO AOOOAGBIEAA BO Al
AgAl OAA OEA AAEI EOU O A@gPITEO 10

AET AT AEAT 1 DDl 0OOO1 EOUR ) AT 18060 OEE
PDbAOOUS

| OEAA AOI I OAME Oi ET ¢ OEA OAOOI Al AT
AT 601 A AA ApPpOHGEAHh AOEAOABRAOEAO E,
I DPOBIAT © OET OA OEA 1T OECET Al 1 EOECAOQE
OEA OAOGOI AT AT O AO EO OOAT AG8 4EA |
AT OE PAOOEAO AO OEEO DI EIT O8 "i OE

i TOA OF OKROBAEGIOROINTA EAOA 1 OAE Ol
AT Il PAOEOIT O1 OEA EOCA pOi £ZEO 1 PP

A 0T A ET OAOOIAI AT 68 31 ) AAIEAO.
OAOOOT ET ¢ O OEA 1T OEGCET Al EOOOA 10
x AU OEA O©OBCAOOO AT A xEIIl EIT OOAAA
O DPOAOAOOA OEAO ACOAAI AT O ITOA 10O
That's not how things have turned out (at least so far), but it’s interesting
to read Smith’s reasoning.

The Passive Virtues and GBS: Some Rnatddiotes

Two more from James Grimmelmann at The Laboratoriumon March 23
2011 and March 26, 2011 respectively. The first discusses the relative
brevity of Judge Chin’s rejection of GBS:

&EOOOh OEA OOOOAOBOA 1T &£# OEA 1 PET EI
#EET AEAT 80 POO Al EEO AAOAO 11 (
AAT EAI Al A AOEIEAT AT A OOBAT T A EO OEA
OAT AT AAA AAAE Oi» AEFG EXNS O0E CA QA KA/
i EEAT U O AATU EO A E EAOB8O

POT AAOOh xEEAE AAT B I OOA
OEA APPAAI OI 60OAS
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The second harks back to the preliminary approvalof GBS and two
procedural consequences of that approval and Chin’s eventual rejection:
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xAT O O OAEA AIOAABBA Ellh OEIAERE ix@ UG
A little later (OK, a yearlater), Chin did indeed certify AG as a class; see
earlier.

Legislative Alternatives to the Google Book Settlement

That's Pamela Samuelson’s article in the Columbia Journal of Law & the

Arts, deposited at SSRN on April 25, 2011—and James Grimmelmann’s

summary of it at The Laboratoriunon April 24, 2011.

The Samuelson article is 46 pages long. I will admit that I have not

read it. Here’s the abstract:
)T OEA AEOAOI RDEOAER AQFAJA T#EEGEA b
"TTE OAOOI AT AT Oh EO EO OEI A4BEOAIT I
AOOGEAT A Agpbi i1 OAO A 101 AAO 1T &£ AT I
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James Grimmelmann is almost certainly the most significant source of
ongoing coverage and commentary on GBS; he labels Pamela Samuelson
(“Pam” to him) as “the most significant copyright scholar thinking about
the Google Books Settlement.”
He considers Samuelson’s paper very important, saying “it deserves
to be read alongside the discussions of a possible Digital Public Library of
America.” Setting that aside for now, it's almost certainly worth reading.
I'll quote Grimmelmann’s bullet list of key legislative elements raised by
Samuelson:
U An expansion of the section108 privileges for preservation, subject to
appropriate safeguards such as security procedures. Digitization is an
obvious and important component of preservation strategies; a wel
crafted preservation privilege could help institutions like the
HathiTrust use Googlescanned books to pass on our literary heritage.
In a later section, Samuelson also argues for an expansion of library
privileges in general. The Section 108 Study Group previously took a
cut at this problem, but none of its (fairly modest) pro posals have yet
been acted on.
U A privilege to display snippets (subject to an optout) and to make
xEAO OEA OAOGOI AT AT O AAITTAA OTTTATT O
iTOA AAAOOAOAT U OATAIAO O1T1T1AGPOAOOE
both of these are or shouldbe fair use already, but explicit recognition
would provide a firmer legal footing.)
U O#11 COAOO OEI O1 A Ai T OEAAO OANOEOET ¢
search engines to make nonexpressive uses of works in the GBS
AT OPOO8S6 (AOAR ) KOH AGHE i GEDIA D AIAA
I DPETETT OEAO AT OI A AA OAAA O OOCCAC
was necessarily reprehensible; Google engaged in activities that it
reasonably thought were legal under copyright law. (I and others

thought so, t00.) GooCl A6 O AT I PAOEOI 00 xAOA 1160
OEOEO8 4EEO OOOEEAO 1A AO A Al AOOGEA

T ETA &£O0ii 5TEOAA 30AO0A0 68 '1 AT Ah 04
AAAT OOCAA O1 AT i1 BPAOAR 106060 11060 AA O

this case, if others would like to search the collected corpus of books,
it seems reasonable to ask them to make their own scans. The real fix
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here is to reform copyright law so that scanning for purposes of

indexing is unambiguously legak which is captured in 3 Al OAT 01 180

point about snippet display.

U Her proposal for what to do about orphan works is a clever

compromise between the settlement and a full openaccess regime:
Yet, Congress might consider adapting the GBS approach to orphan
works to achieve a similar but better outcome. Congress could
authorize the creation of an ECL for out-of-print books, as noted above;
unclaimed funds from these books could be escrowed for a period of
years; and after efforts to locate owners during those years failed, the
works should be designated orphans and made available on an open
access basis. If a book rights holder later came forward, he or she
should be able to change the open access designation for such works.

U The mess over who owns electronic rights under decades of
acaumulated author-D OAT EOEAO AT T OOAAOOh EIT 34
severe enough that it may justify Congressional action, perhaps along
the lines of the settlement.

U 4EA OAOOI AT AT 680  BdBdbled Adaders #gredD D OE
groundbreaking; similar provisions in copyright law in general would
be a real breakthrough in meaningful access for a group that could
most benefit from it.

U Privacy protections for readers are serious enough that they should be
legislated.

U Finally, good-faith determinations that a work is in the public domain
or was not commercially available should act as a shield from liability,
provided that the entity stops treating it as such once the mistake is
pointed out to it.

Speculating on the next GBS Settlement

In June 2011, it seemed to some observers that a GBS3 might be in the
offing; thus, this June 29, 2011 post by Peter Brantley at Shimenawa-
and it's useful to remember that Brantley is deeply involved in these
issues. He notes that Google wasn’t much interested in an opt-in
settlement—one where rightsholders needed to explicitly agree to be
part of Google Books. For that matter,

Il OCOAAIT UR 1170 EOOO 'ITART AEKD O¥EAIT IOA.
DAOOEED OAOQGEI A &I O Aiii AOAEAI O0OOAO
AGEOOET ¢ '"1T1TCIA 0AOOT AOO 001 COAI B

OAOI 6 T &# AAAAOO AT A OAOAT OA AEOOOE
OEA OAOOI Al A1 08 A @ OEXBRO AR IXOOEIOE G106
DOAI EOEAO AEOOOEAOQOOEIT O AOOI AEAGAA
iTiTu OEA AOAEI AAEI EOU 1T &£ Al ET OOEO
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Brantley also suggests AAP might be ready to “fold their cards” and go
away—that continued litigation might seem like a bad idea.

4EEO xI O A 1 AAGA OEA AOOEIT OO O1 1/
T7T OAEAEAEAA 11 O0OET1¢g OEA Al AOO AAOE
" OE1T A AOA TPAOAOGEI ¢ O1 AAO OEA bDOA
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OAOOI AT AT O Ai AOgcAs "O0O0 EAZ EO EO O
I BOI OAOOI AT AT O ITTTE 1 EEAe

He discusses some possibilities, and notes that an opt-in settlement

would pretty much eliminate the Institutional Subscription because there

wouldn’t be the huge database with full reading rights. He also wonders

what happens to the Books Rights Registry in future scenarios,

concluding that BRR is “the cobbler’s child that has no shoes (or perhaps

only huaraches).” He concludes:
4EEO AEOAOOOEI 1T EEA®I EDABRDOAR @I
Al OxAOAN ) DOAGAT O 11 AOOGAOOEITT Ol
AT A xEgl A AEOAAOEIT O OOAE AO OEEO
iE@ 1T £ AAAOI 00 AT A ET OAOAOOO AEAOA
30EI 1T h EQRAE®II BAEAMIWI Ol £ OAAOAAAN
Al AOCAO AGIIIETTCEMEIGAOOOETT O 1T £ OEA
ET OEA OOiTAO i110EO AEAAAS

GBS: Settle or Litigate?
That's Peter Brantley at Shimenawagain, this time on July 22, 2011 after
a second post- GBSZ status conference
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At this point, Brantley doesn’t see that Google would stand to gain much

from a GBS3:
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After another discussion, he arrives at a final paragraph that is both

amusing and quite likely:
) £# OEA AAOA OEiI OI A OAOGOOT OF 1EO
OAOOI AOARI O&lI & Al AEI O T £ PAOO EIT AOE
T 6i AAO 1T &£ bpi OAT OEAITT U ET OAOAOOET ¢
OEAO AOAEEOAOh 1 OOAOI Oh 1T EAOAOU /
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Copyright politics make for oddly shifting alliances.

Divide and Conquer: Update on @&ogle Books Lawsuit

This article by George H. Pike appeared in the February 2012 Information
Today Pike notes that the lawsuit (really lawsuits) is now seven years
old—and recent events (and more noted in the previous section) “have
kick-started the lawsuit from settlement talks back to the litigation
process.” He suggests some directions that litigation might take, “ranging
anywhere from a quick dismissal of the case to years of further litigation
that could ultimately restructure U.S. and worldwide copyright law.”

He notes Google’s “new divide and conquer strategy” aimed at
removing the single massive lawsuit. That strategy has since failed. He
also notes that nothing much seemed (or seems) to be happening on the
AAP front.
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Is it still likely that the lawsuit “could ultimately restructure U.S. and
worldwide copyright law”? Would a finding in Google’s favor on the fair
use issue have such an effect? 1 suppose we'll find out over the next
(few? many?) years. For now, life and the lawsuits both go on.

As does Google Books—although now it's hidden under “More” on
Google’s little black menu. As I write this, the phrase “Walt Crawford” yields
“about 16,300 results” in Google Books on July 9, 2012, including most of
my books (including self-published books) and, to be sure, some of Google’s
special metadata sauce. Library 2.0: A Cites & Insights Read&bws up with
a 2001 publication date (it was published in 2011)—but it shows uplespite
being only on Lulu and having sold no more than a dozen or so copies. For
that matter, so does DisContent: The Complete Collectiemd only five
copies of that book exist, including the one on my bookshelf. That “about
16,300” turns into 349 as I page through the results. Why so many results?
Sometimes there’s a character named “Walt Crawford” or one of the other
semi-factual Walt Crawfords; in a surprising number of cases, I'm
mentioned in a (usually library-related) book. I don’t seem to see too many
snippets; in quite a few cases, there’s no way of knowing why the book’s
there. (Jean Plaidy’s TheSixth Wifé)

In Closing

It's been an interesting three years. This overview may be too long, but it’s as
short as I felt I could make it while offering a range of representative
viewpoints. 1 have no idea what the future will bring in the lawsuits,
although I do believe another settlement is less likely—and that a settlement
that covers so much more range than the cases itself is really unlikely.

Google Books should never have been touted as “the last library” or as a
national library or the ultimate library or any of those things. Librarians
should never have looked at GBS as an opportunity to stop housing physical
collections while still being important. At best, GBS should have resulted in
an interesting and potentially quite useful additional service. In any case, the
settlement was doomed: It overreached fairness as a class-action settlement.

Your library isn’'t going to be handed access to every book ever
published. That probably wasn’t going to happen in any case. Life
continues to be a little more complicated than that.
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