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It Was Never a Universal Library: 

Three Years of the Google Book Settlement 
 

Remember the Google Books settlement? It was going to settle a four-
year-old pair of lawsuits (four years old then, eight years old now) 
against Google (by the Association of American Publishers, AAP, and the 
Authors Guild, AG) asserting that Google was infringing on copyright 
through its two-line snippets from in-copyright books scanned in the 
Google Library Project—and by the scanning itself. Later, a third group 
representing media photographers also sued Google for the same actions. 
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A proposed settlement was announced in October 2008. Lots of 
people had lots of things to say about it—-not unreasonably, since it had 
major implications. The March 2009 Cites & Insights is a 30-page 
discussion of the settlement and what was being said about it. An essay 
in the July 2009 issue addressed the misuse of the English language by 
some commentators. I assumed—as I believe most other observers did—
that the settlement might be modified slightly but would probably be 
approved within a year or two, maybe even faster than that. 

http://citesandinsights.info/civ9i4.pdf
http://citesandinsights.info/v9i8d.htm
http://citesandinsights.info/v9i8d.htm
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Now? The settlement (modified) is dead: The judge struck it down 
as being unfair. Most of those who were commenting on it (including 
me) really didn’t deal with what turned out to be the core issue: You 
can’t substantially transform copyright law by settling a class action 
lawsuit. 

We are, in some ways, back to square one after the better part of a 
decade. There will assuredly be more developments over the next (year? 
five years? decade?), but given the clear death of the settlement itself, I 
thought this would be a good time to update the situation. 

If you’ve managed to ignore the settlement (called GBS for convenience, 
as it is by at least one of the truly knowledgeable commentators) so far, I’ll 
suggest reading my March 2009 overview and possibly a few of the items it 
points to. I’m not going to rehash it—as it is, this discussion is longer than 
the earlier one, even as it’s fundamentally a story of failure. 

Or is it? Maybe the failure of GBS is a success in other areas—
including (potentially) areas such as fair use and sensible planning for 
library futures. 

This is a long set of notes and comments (cites & insights). It strikes 
me that the topic and complexity deserve that length—but note that I’m 
offering much briefer excerpts and comments on most items than I 
normally would in this sort of roundup.  

After two sets of general notes and overviews (one before the 
settlement was rejected, one after) I’m breaking the discussion down by 
topics rather than chronologically. 

General Notes: Before the Outcome 
It may be amusing to start with the single item I retagged “gbs-paranoia” 
when I was retagging nearly 300 “gbs” items in Diigo. It’s by Steven Levy, 
posted at wired.com on March 31, 2009 with the title “Who’s Messing 
With the Google Book Settlement? Hint: They’re in Redmond, 
Washington.” It’s as fair-minded, balanced and objective as most of 
Steven Levy’s writing, especially where certain computing companies are 
concerned. 

Here’s the nub of the “story”: New York Law School’s Institute for 
Information Law and Policy filed an amicus curiæ brief (or, when Levy 
wrote this, planned to file a brief) during the pre-hearing period set for 
such briefs—as did many other parties. 

%ØÐÌÁÉÎÉÎÇ ×ÈÁÔ ÔÈÅ .Å× 9ÏÒË ,Á× 3ÃÈÏÏÌ ÂÒÉÎÇÓ ÔÏ ÔÈÅ ÐÁÒÔÙȟ 
ɏ$ÁÎÉÅÌɐ +ÏÒÎÓÔÅÉÎ ÃÉÔÅÄ ÉÔÓ ÍÉÓÓÉÏÎ ȰÔÏ ÕÎÄÅÒÓÔÁÎÄ ÔÈÅ ÉÎÔÅÒÐÌÁÙ ÏÆ 
ÌÁ× ÁÎÄ ÔÅÃÈÎÏÌÏÇÙ ÁÎÄ ÉÎÆÌÕÅÎÃÅ ÔÈÅÉÒ ÄÅÖÅÌÏÐÍÅÎÔ ÔÏ ÓÅÒÖÅ 
ÄÅÍÏÃÒÁÔÉÃ ÖÁÌÕÅÓ ÉÎ ÔÈÅ ÄÉÇÉÔÁÌ ÁÇÅ ȣ ÔÏ ÅØÔÅÎÄ ÈÕÍÁÎ ËÎÏ×ÌÅÄÇÅ 
ÁÎÄ ÈÁÒÎÅÓÓ ÎÅ× ÉÎÆÏÒÍÁÔÉÏÎÁÌ ÔÏÏÌÓ ÔÏ ÔÈÅ ÇÏÁÌÓ ÏÆ ÓÏÃÉÁÌ ÊÕÓÔÉÃÅȢȱ 
4ÈÅ )ÎÓÔÉÔÕÔÅȟ ÈÅ ×ÒÉÔÅÓȟ ȰÉÓ ÉÎ Á ÐÏÓÉÔÉÏÎ ÔÏ ÍÁËÅ Á ÓÉÇÎÉÆÉÃÁÎÔ 

http://www.wired.com/business/2009/03/whos-messing-wi/
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ÃÏÎÔÒÉÂÕÔÉÏÎ ÔÏ ÔÈÅ ÒÅÓÏÌÕÔÉÏÎ ÏÆ ÔÈÅ ÌÅÇÁÌ ÉÓÓÕÅÓ ÉÎ ÄÉÓÐÕÔÅ ÂÙ 
ÖÉÒÔÕÅ ÏÆ ÉÔÓ ÒÅÃÏÇÎÉÚÅÄ ÓÃÈÏÌÁÒÌÙ ÅØÐÅÒÔÉÓÅ ÉÎ ÉÎÔÅÌÌÅÃÔÕÁÌ ÐÒÏÐÅÒÔÙ 
ÁÎÄ )ÎÔÅÒÎÅÔ ÌÁ×Ȣȱ  

Which seems reasonable—but apparently it’s not OK (at least in Levy’s 
mind) for Microsoft to underwrite that contribution. 

4ÈÅ ÃÈÉÅÆ ÉÎÖÅÓÔÉÇÁÔÏÒ ÏÆ ÔÈÅ .Å× 9ÏÒË ,Á× 3ÃÈÏÏÌ ÐÒÏÊÅÃÔ ÉÓ *ÁÍÅÓ 
'ÒÉÍÍÅÌÍÁÎÎȢ )Î ÁÎ ÅÁÒÌÉÅÒ ÃÁÒÅÅÒ ÐÈÁÓÅȟ ÁÓÓÏÃÉÁÔÅ ÌÁ× ÐÒÏÆÅÓÓÏÒ 
'ÒÉÍÍÅÌÍÁÎÎ ×ÏÒËÅÄ ÁÓ Á ÐÒÏÇÒÁÍÍÅÒ ÆÏÒ -ÉÃÒÏÓÏÆÔȢ !Ô Á 
ÃÏÎÆÅÒÅÎÃÅ ÉÎ &ÅÂÒÕÁÒÙȟ 'ÒÉÍÍÅÌÍÁÎÎ ×ÁÓ ÄÉÓÃÕÓÓÉÎÇ ÈÉÓ ÖÉÅ×Ó ÏÆ 
ÔÈÅ ÂÏÏË ÓÅÔÔÌÅÍÅÎÔ ×ÉÔÈ Á ÐÏÌÉÃÙ ÓÐÅÃÉÁÌÉÓÔ ÏÆ ÈÉÓ ÆÏÒÍÅÒ ÅÍÐÌÏÙÅÒȟ 
ÁÎÄ ÔÈÅ -ÉÃÒÏÓÏÆÔ ÅØÅÃ ÒÅÍÉÎÄÅÄ 'ÒÉÍÍÅÌÍÁÎÎ ÔÈÁÔ ÔÈÅ ÃÏÍÐÁÎÙ 
ÈÁÓ ÈÁÄ Á ÃÏÎÔÉÎÕÉÎÇ ÉÎÔÅÒÅÓÔ ÉÎ ÆÕÎÄÉÎÇ ÁÃÁÄÅÍÉÃ ÅÆÆÏÒÔÓȢ 

Microsoft provided $50,000. According to a Microsoft counsel, Microsoft 
funds “dozens of law projects.” Microsoft had no say in the content of 
the brief. Frankly, I know of nobody other than Steven Levy who regards 
Grimmelmann’s GBS work as being biased or less than first-rate: He’s 
generally acknowledged as the go-to commentator. But here’s Levy’s final 
paragraph in this nasty little hit piece: 

4ÕÒÎÓ ÏÕÔ ÔÈÁÔ ÃÌÅÖÅÒÅÓÔ ÈÁÃËÅÒ ÈÅÒÅ ÉÓ -ÉÃÒÏÓÏÆÔȟ ÍÁËÉÎÇ ÁÎ 
ÁÃÁÄÅÍÉÃ ÇÒÁÎÔ ÔÈÁÔ ÍÁÙ ÈÅÌÐ ÐÕÔ ÓÏÍÅ ÊÕÄÉÃÉÁÌ ÈÅÁÔ ÏÎ ÉÔÓ ÒÉÖÁÌȢ 

Now, on to writers who are less into Heroes & Villains as standard 
operating mode. 

The Audacity of the Google Book Search Settlement 
A striking title for this August 10, 2009 piece by Pamela Samuelson at 
Huffington Post. Samuelson is a law professor at UC Berkeley. Here’s the 
opener: 

3ÏÒÒÙȟ +ÉÎÄÌÅȢ 4ÈÅ 'ÏÏÇÌÅ "ÏÏË 3ÅÁÒÃÈ ÓÅÔÔÌÅÍÅÎÔ ×ÉÌÌ ÂÅȟ ÉÆ 
ÁÐÐÒÏÖÅÄȟ ÔÈÅ ÍÏÓÔ ÓÉÇÎÉÆÉÃÁÎÔ ÂÏÏË ÉÎÄÕÓÔÒÙ ÄÅÖÅÌÏÐÍÅÎÔ ÉÎ ÔÈÅ 
ÍÏÄÅÒÎ ÅÒÁȢ %ØÐÌÏÉÔÉÎÇ ÁÎ ÏÐÐÏÒÔÕÎÉÔÙ ÍÁÄÅ ÐÏÓÓÉÂÌÅ ÂÙ ÌÁ×ÓÕÉÔÓ 
ÂÒÏÕÇÈÔ ÂÙ Á ÓÍÁÌÌ ÎÕÍÂÅÒ ÏÆ ÐÌÁÉÎÔÉÆÆÓ ÏÎ ÏÎÅ ÎÁÒÒÏ× ÉÓÓÕÅȟ 'ÏÏÇÌÅ 
ÈÁÓ ÎÅÇÏÔÉÁÔÅÄ Á ÓÅÔÔÌÅÍÅÎÔ ÁÇÒÅÅÍÅÎÔ ÄÅÓÉÇÎÅÄ ÔÏ ÇÉÖÅ ÉÔ Á 
ÃÏÍÐÕÌÓÏÒÙ ÌÉÃÅÎÓÅ ÔÏ ÁÌÌ ÂÏÏËÓ ÉÎ ÃÏÐÙÒÉÇÈÔ ÔÈÒÏÕÇÈÏÕÔ ÔÈÅ ×ÏÒÌÄ 
ÆÏÒÅÖÅÒȢ 4ÈÉÓ ÓÅÔÔÌÅÍÅÎÔ ×ÉÌÌ ÔÒÁÎÓÆÏÒÍ ÔÈÅ ÆÕÔÕÒÅ ÏÆ ÔÈÅ ÂÏÏË 
ÉÎÄÕÓÔÒÙ ÁÎÄ ÏÆ ÐÕÂÌÉÃ ÁÃÃÅÓÓ ÔÏ ÔÈÅ ÃÕÌÔÕÒÁÌ ÈÅÒÉÔÁÇÅ ÏÆ ÍÁÎËÉÎÄ 
ÅÍÂÏÄÉÅÄ ÉÎ ÂÏÏËÓȢ (Ï× ÁÕÄÁÃÉÏÕÓ ÉÓ ÔÈÁÔȩ 

She recounts the two lawsuits briefly and notes a couple of key points, 
after noting Google’s claim that the snippets constituted fair use and that 
Authors Guild did not fairly represent the class of affected authors: 

http://www.huffingtonpost.com/pamela-samuelson/the-audacity-of-the-googl_b_255490.html
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-ÁÎÙ ÃÏÐÙÒÉÇÈÔ ÐÒÏÆÅÓÓÉÏÎÁÌÓ ÔÈÏÕÇÈÔ 'ÏÏÇÌÅ ÈÁÄ ÇÏÏÄ ÄÅÆÅÎÓÅÓ 
ÏÎ ÂÏÔÈ ÉÓÓÕÅÓȢ 'ÏÏÇÌÅȭÓ ÁÔÔÁÃË ÏÎ -ÉÔÇÁÎÇ ÁÎÄ ÔÈÅ !ÕÔÈÏÒÓ 'ÕÉÌÄ 
ÁÓ ÃÌÁÓÓ ÒÅÐÒÅÓÅÎÔÁÔÉÖÅÓ ×ÏÕÌÄ ÌÉËÅÌÙ ÈÁÖÅ ÓÕÃÃÅÅÄÅÄ ÂÅÃÁÕÓÅ ÍÏÓÔ 
ÁÕÔÈÏÒÓ ÏÆ ÂÏÏËÓ ÉÎ ÔÈÅ -ÉÃÈÉÇÁÎ ÌÉÂÒÁÒÙ ÁÒÅ ÁÃÁÄÅÍÉÃ ÒÅÓÅÁÒÃÈÅÒÓ 
ÌÉËÅÌÙ ÔÏ ÔÈÉÎËȟ ÁÓ ) ÄÏȟ ÔÈÁÔ ÓÃÁÎÎÉÎÇ ÂÏÏËÓ ÔÏ ÍÁËÅ ÉÎÄÅØÅÓ ÁÎÄ 
ÓÎÉÐÐÅÔÓ ÉÓ ÆÁÉÒ ÕÓÅȢ 4ÈÅÒÅ ÁÒÅ ÁÐÐÒÏØÉÍÁÔÅÌÙ ΫΪΪ ÔÉÍÅÓ ÍÏÒÅ 
ÁÃÁÄÅÍÉÃ ÒÅÓÅÁÒÃÈÅÒ-ÁÕÔÈÏÒÓ ÔÈÁÎ ÔÈÅÒÅ ÁÒÅ ÍÅÍÂÅÒÓ ÏÆ ÔÈÅ 
!ÕÔÈÏÒÓ 'ÕÉÌÄȢ 

I like (and find hard to fault) Samuelson’s somewhat cynical comments 
on why Google, the AAP and the Authors Guild were all willing to settle: 

3Ï ×ÈÙ ÄÉÄ 'ÏÏÇÌÅ ÄÅÃÉÄÅ ÔÏ ÓÅÔÔÌÅ ÉÎÓÔÅÁÄ ÏÆ ÔÏ ÆÉÇÈÔȩ )ÎÓÐÉÒÅÄ 
ÐÅÒÈÁÐÓ ÂÙ 2ÁÈÍ %ÍÁÎÕÅÌȟ ×ÈÏ ÈÁÓ ÏÂÓÅÒÖÅÄ ȰÙÏÕ ÎÅÖÅÒ ×ÁÎÔ Á 
ÓÅÒÉÏÕÓ ÃÒÉÓÉÓ ÇÏ ÔÏ ×ÁÓÔÅȟȱ 'ÏÏÇÌÅ ÒÅÃÏÇÎÉÚÅÄ ÔÈÁÔ !!0 ÁÎÄ ÔÈÅ 
'ÕÉÌÄ ×ÏÕÌÄ ÂÅ ×ÉÌÌÉÎÇ ÔÏ ÓÅÔÔÌÅ ÔÈÅÉÒ ÌÁ×ÓÕÉÔÓ ÂÙ ÖÁÓÔÌÙ ÅØÐÁÎÄÉÎÇ 
ÔÈÅ ÐÌÁÉÎÔÉÆÆ ÃÌÁÓÓ ÔÏ ÁÌÌ ÐÅÒÓÏÎÓ ×ÉÔÈ Á 5Ȣ3Ȣ ÃÏÐÙÒÉÇÈÔ ÉÎÔÅÒÅÓÔ ÉÎ ÏÎÅ 
ÏÒ ÍÏÒÅ ÂÏÏËÓȢ 4ÈÅ ÓÅÔÔÌÅÍÅÎÔ ÃÏÕÌÄ ÔÈÅÎ ÇÉÖÅ 'ÏÏÇÌÅ Á ÌÉÃÅÎÓÅ ÔÏ 
ÃÏÍÍÅÒÃÉÁÌÉÚÅ ÁÌÌ ÂÏÏËÓ Ï×ÎÅÄ ÂÙ ÔÈÅ ÃÌÁÓÓȢ 

7ÈÙ ×ÏÕÌÄ !!0 ÁÎÄ ÔÈÅ 'ÕÉÌÄ ÂÅ ×ÉÌÌÉÎÇ ÔÏ ÄÏ ÔÈÉÓȩ )Ô ÉÓ ÌÁÒÇÅÌÙ 
ÂÅÃÁÕÓÅ ÔÈÅ ÁÇÒÅÅÍÅÎÔ ÄÅÓÉÇÎÁÔÅÓ ÔÈÅ !ÕÔÈÏÒÓ 'ÕÉÌÄ ÁÓ ÔÈÅ 
ÒÅÐÒÅÓÅÎÔÁÔÉÖÅ ÏÆ ÔÈÅ ÁÕÔÈÏÒ ÓÕÂÃÌÁÓÓ ÁÎÄ ÔÈÅ !ÓÓÏÃÉÁÔÉÏÎ ÏÆ 
!ÍÅÒÉÃÁÎ 0ÕÂÌÉÓÈÅÒÓ ɉ!!0Ɋ ÁÓ ÔÈÅ ÒÅÐÒÅÓÅÎÔÁÔÉÖÅ ÏÆ ÔÈÅ ÐÕÂÌÉÓÈÅÒ 
ÓÕÂÃÌÁÓÓȢ 4ÈÉÓ ÄÅÓÉÇÎÁÔÉÏÎ ÅÎÓÕÒÅÓ ÔÈÁÔ ÔÈÅÙ ×ÉÌÌ ÈÁÖÅ ÖÁÓÔÌÙ 
ÅØÐÁÎÄÅÄ ÒÅÓÐÏÎÓÉÂÉÌÉÔÉÅÓ ÁÎÄ ÐÏ×ÅÒÓ ÔÏ ÃÏÎÔÒÏÌ ÔÈÅ ÍÁÒËÅÔ ÆÏÒ 
ÄÉÇÉÔÁÌ ÂÏÏËÓ ÆÏÒ ×ÈÉÃÈ ÔÈÅÙ ÈÁÖÅ ÂÅÅÎ ÈÁÎËÅÒÉÎÇ ÆÏÒ ÍÁÎÙ ÙÅÁÒÓȢ 

After further discussion, Samuelson focuses on the non-
representativeness of the Authors Guild as one reason to object to the 
proposed settlement—noting that the terms serve the interests of AG and 
AAP members much better than they do “the thousands of times larger 
and more diverse class of authors and publishers of books from all over 
the world.” Thousands of times larger? Yep: AG has about 8,000 
members; she cites OCLC estimating 22 million authors of U.S. books 
since 1923—and AAP is essentially the Big Six, while there are tens of 
thousands of small publishers in the U.S. and abroad. It’s a good brief 
comment on one good reason to question the settlement from a respected 
source who’s on the skeptical side of the fence. 

Pros and cons of the Google book deal 
I suspect this May 1, 2009 piece by David Weinberger appearing in 
KMWorld offers a fairly typical attitude as to what was likely to happen—
an attitude I shared at the time, based on the reading I’d done: 

http://www.kmworld.com/Articles/Column/David-Weinberger/Pros-and-cons-of-the-Google-book-deal--53577.aspx
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4ÈÅÒÅȭÓ ÎÏ ÐÁÒÔÉÃÕÌÁÒ ÒÅÁÓÏÎ ÔÏ ÔÈÉÎË ÉÔ ×ÏÎȭÔ ÇÏ ÔÈÒÏÕÇÈȟ ÁÌÔÈÏÕÇÈ 
ÍÁÎÙ ÐÅÏÐÌÅ ÁÒÅ ÏÂÊÅÃÔÉÎÇ ÔÏ ÖÁÒÉÏÕÓ ÐÁÒÔÓ ÏÆ ÉÔȢ 

Given that assumption, Weinberger phrases the opening not as a “could 
be” but as an “is”: 

4ÈÅ 'ÏÏÇÌÅ "ÏÏË 3ÅÁÒÃÈ ÓÅÔÔÌÅÍÅÎÔ ÉÓ ÈÕÇÅȟ ÃÏÍÐÌÅØ ÁÎÄ ÏÖÅÒÁÌÌ Á 
ÂÉÇ ÓÔÅÐ ÆÏÒ×ÁÒÄȢ "ÕÔ ÉÔȭÓ ÁÌÓÏ ÑÕÉÔÅ ÓÃÁÒÙȢ 4ÈÅ ×ÏÒÌÄ ÏÆ ÐÒÉÎÔ ÉÓ 
ÁÂÏÕÔ ÔÏ ÃÈÁÎÇÅȟ ÍÁÉÎÌÙ ÆÏÒ ÔÈÅ ÂÅÔÔÅÒȢ 

What he believes to be the good points? The first paragraph of that 
section gives me pause, partly because I think of “indexing” differently 
than what Google does with books: 

4ÈÅ ÐÕÂÌÉÓÈÅÒÓ ÁÒÅ ÌÉËÅÌÙ ÔÏ ÍÁËÅ ÓÕÂÍÉÔÔÉÎÇ ÔÈÅÉÒ ÂÏÏËÓ ÆÏÒ 
ÉÎÄÅØÉÎÇ Á ÒÅÇÕÌÁÒ ÐÁÒÔ ÏÆ ÐÕÂÌÉÓÈÉÎÇȢ 4ÈÁÔ ÍÅÁÎÓ ÔÈÁÔ ×ÅȭÌÌ ÂÅ ÁÂÌÅ 
ÔÏ ÓÅÁÒÃÈ ÔÈÅÍ ÖÉÁ 'ÏÏÇÌÅȟ ÓÅÅ Á ÐÒÅÖÉÅ× ÁÎÄ ÐÒÅÓÓ Á ÂÕÔÔÏÎ ÔÏ ÂÕÙ Á 
ÃÏÐÙȢ "ÏÏËÓ ÔÈÁÔ ÁÒÅ ÏÕÔ ÏÆ ÃÏÐÙÒÉÇÈÔ ×ÉÌÌ ÂÅ ÆÕÌÌÙ ÒÅÁÄÁÂÌÅ ÁÎÄ 
ÄÏ×ÎÌÏÁÄÁÂÌÅ ÆÏÒ ÆÒÅÅȟ ÁÓ ÉÓ ÏÎÌÙ ÐÒÏÐÅÒȢ 

He regards the OP/orphan works portion as the most significant 
“goodness.” Additionally, he’s enthused about being able to do text 
analysis over the entire corpus of Google Books. 

"ÕÔȟ ÆÏÒ ÁÌÌ ÔÈÉÓ ÊÏÙȟ ÔÈÅÒÅ ÁÒÅ ÂÉÇȟ ×ÏÒÒÉÓÏÍÅ ÉÓÓÕÅÓȟ ÍÁÉÎÌÙ ÂÅÃÁÕÓÅ 
ÔÈÉÓ ÉÓ Á ÓÅÔÔÌÅÍÅÎÔ ÂÅÔ×ÅÅÎ 'ÏÏÇÌÅȟ ÁÕÔÈÏÒÓ ÁÎÄ ÐÕÂÌÉÓÈÅÒÓȢ #ÁÎ 
ÙÏÕ ÔÈÉÎË ÏÆ ÐÅÏÐÌÅ ×ÈÏÓÅ ÉÎÔÅÒÅÓÔÓ ÁÒÅ ÎÏÔ ÄÉÒÅÃÔÌÙ ÒÅÐÒÅÓÅÎÔÅÄ ÉÎ 
ÔÈÉÓ ÁÇÒÅÅÍÅÎÔȟ ÈÍÍȩ 2ÅÁÄÅÒÓȟ ÐÅÒÈÁÐÓȩ 3ÃÈÏÌÁÒÓȩ %ÄÕÃÁÔÏÒÓȩ 
,ÉÂÒÁÒÉÅÓȩ 

He finds three objections “especially trenchant:” 

ü The supposed de facto monopoly on scanning, indexing and accessing 

booksɂand here, Weinberger makes what I regard as an extreme 

ÌÅÁÐȡ ȰGoogle is about to become our national library.ȱ 

ü 4ÈÅ ÓÅÃÏÎÄ ȰÏÂÊÅÃÔÉÏÎȱ ÉÓ ÏÄÄȡ ȰSecond, the settlement should clearly 

maintain at least the old standards of Fair Use. We donȭt want t o end 

up with even less ability to reuse our culture than we had before. The 

existing settlement is a lost opportunity to clarify and expand Fair 

Use.ȱ 7ÈÉÌÅ ) ÁÇÒÅÅ ×ÉÔÈ ÔÈÅ ÆÉÎÁÌ ÓÅÎÔÅÎÃÅȟ ÔÈÅÒÅ ×ÁÓ ÎÏÔÈÉÎÇ ÉÎ '"3 

that narrowed ÆÁÉÒ ÕÓÅȢ )Ô ÓÉÍÐÌÙ ÄÉÄÎȭÔ address it; Google retreated. I 

ÃÁÎȭÔ ÓÅÅ ÒÁÉÓÉÎÇ ÆÁÉÒ ÕÓÅ ÁÓ ÁÎ ÏÂÊÅÃÔÉÏÎ ÔÏ '"3 ÉÔÓÅÌÆȢ 

ü Institutions will be charged for accessing the digital library. 
He notes other issues briefly. What I find most interesting here is the 
assumption that the deal will  go forward and the (to me) odd set of 
objections raised. 
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0ÏÏ³Å íóùv¾³¾ûUÅ-book future hangs in the balance 
I’m citing Stephen Shankland’s June 15, 2009 piece at CNet News because 
it’s a reasonably good, reasonably brief overview of (some of) the issues 
around GBS, quoting a number of those arguing for and against it. 

Not that it’s perfect. I could have done without the description of 
physical libraries as “musty archives” and the alternative wording: “If the 
company succeeds in its ambition, the world’s books will emerge from 
dusty library stacks to be reborn on the Web, and Google already has a 7-
million book start.” It must be possible to refer to libraries without labeling 
them musty or dusty or some other term implying that nobody would 
(horrors!) actually use them, but, hey, Shankland’s a tech writer for a tech 
site. 

One sentence is either hopelessly naïve or just wrong: “Though 
search is Google’s primary business, the company also stands to make 
money directly from book search.” Search is not Google’s primary 
business. Advertising is Google’s primary business. Search is one way 
Google sells advertising. (A company’s primary business is what it makes 
the most money doing.) 

And then there’s a quote from law school professor Randal Picker 
that indirectly, to my mind, says that the settlement didn’t make legal 
sense from the beginning (in ways I didn’t grok at the time): 

Ȱ7ÈÁÔ ) ÔÈÉÎË ÔÈÅ ÊÕÄÇÅ ÎÅÅÄÓ ÔÏ ÔÈÉÎË ÁÂÏÕÔ ÉÓ ×ÈÅÔÈÅÒ ×Å ÔÈÉÎË 
ÔÈÅ !ÕÔÈÏÒÓȭ 'ÕÉÌÄ ×ÏÕÌÄ ÏÎ ÉÔÓ Ï×Î ÇÒÁÎÔ Á ÓÉÍÉÌÁÒ ÌÉÃÅÎÓÅ ÔÏ 
ÃÏÍÐÅÔÉÔÏÒÓ ÔÏ 'ÏÏÇÌÅȢ )Æ ÁÎÓ×ÅÒ ÉÓ ÎÏȟ ÁÎÄ ÔÈÅÒÅ ÉÓ ÇÏÏÄ ÒÅÁÓÏÎ ÔÏ 
ÔÈÉÎË ÔÈÅÙ ×ÏÕÌÄ ÓÁÙ ÎÏȟ ÔÈÉÓ ÌÉÃÅÎÓÅ ×ÉÌÌ ÂÙ ÉÔÓ ÔÅÒÍÓ ÃÒÅÁÔÅ 
ÍÏÎÏÐÏÌÙ ÐÏ×ÅÒȟȱ 0ÉÃËÅÒ ÓÁÉÄȢ Ȱ4ÈÅÒÅ ÉÓ Á ÃÈÁÎÃÅ ÔÈÉÓ ÉÓ ÔÈÅ ÏÎÌÙ 
ÏÒÐÈÁÎ-×ÏÒËÓ ÌÉÃÅÎÓÅ ÔÈÁÔ ×ÉÌÌ ÃÒÅÁÔÅÄȢ .Ï ÏÎÅ ÅÌÓÅ ÌÉËÅ ÔÈÅ 
)ÎÔÅÒÎÅÔ !ÒÃÈÉÖÅ ×ÏÕÌÄ ÂÅ ÉÎ Á ÐÏÓÉÔÉÏÎ ÔÏ ÃÏÍÐÅÔÅ ×ÉÔÈ 'ÏÏÇÌÅ 
×ÉÔÈ ÒÅÓÐÅÃÔ ÔÏ ÔÈÅ ÏÒÐÈÁÎ ×ÏÒËÓȢȱ ɏ%ÍÐÈÁÓÉÓ ÁÄÄÅÄȢɐ 

I suddenly say to myself: “Who gives the Authors Guild, representing 
8,000 authors out of millions, the authority to grant a license of such scope 
in any case?” I can’t think of a satisfactory answer. For AG to claim 
authority to grant a compulsory licensing scheme for orphan works, at 
least 99% of which were written by people who are not members of AG 
(that’s a guess, but it’s an educated one), is simply absurd. 

Google Books and the Judge 
This piece by Anthony Grafton appeared September 18, 2009 on the New 
Yorker “Page-Turner” blog. The first paragraph is a newsy item that I 
believe overstates the impact of its topic: That is, an agreement that 
Google would “allow” On Demand Books to produce paperback versions 
of public domain (the piece calls them “out-of-copyright”) books using 
the Espresso Book Machine at a recommended $8 price. “The Google-On 

http://news.cnet.com/8301-1023_3-10262203-93.html?part=rss&subj=news&tag=2547-1_3-0-5
http://www.newyorker.com/online/blogs/books/2009/09/google-books-and-the-judge.html
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Demand partnership could transform retail bookselling—especially of 
books for university courses.” Really? Making two million books all 
published prior to 1923, all of which are freely available for the taking, 
printable via POD at a fairly high per-copy price, can transform retail 
bookselling? “Especially of books for university courses,” since most 
courses rely so heavily on public domain materials? Who knew? 

That’s snark. Sorry. That leads into the real story, perhaps: That 
September 18, 2009 was the deadline for submissions to the court 
regarding GBS. 

4ÈÅ ÓÅÔÔÌÅÍÅÎÔ ÈÁÓ Á ÌÏÔ ÔÏ ÏÆÆÅÒ ÍÏÓÔ ÏÒÄÉÎÁÒÙ ÁÕÔÈÏÒÓɂÔÈÏÓÅ ÏÆ 
ÕÓ ×ÈÏÓÅ ÂÏÏËÓ ÓÅÌÌ ÉÎ ÔÈÅ ÈÉÇÈ ÈÕÎÄÒÅÄÓ ÏÒ ÌÏ× ÔÈÏÕÓÁÎÄÓȟ ÁÎÄ 
ÔÈÅÎ ÇÏ ÏÕÔ ÏÆ ÐÒÉÎÔȢ 'ÏÏÇÌÅ ×ÉÌÌ ÐÁÙ ÓÉØÔÙ ÄÏÌÌÁÒÓ ÆÏÒ ÅÖÅÒÙ ÂÏÏË ÆÏÒ 
×ÈÉÃÈ ÉÔ ÃÁÎ ÆÉÎÄ Á ÒÉÇÈÔÓ ÈÏÌÄÅÒ ÁÎÄ ×ÉÌÌ ÓÈÁÒÅ ÁÎÙ ÆÕÔÕÒÅ ÒÅÖÅÎÕÅÓ 
×ÉÔÈ ÁÕÔÈÏÒÓ ÁÎÄ ÐÕÂÌÉÓÈÅÒÓȢ -ÏÒÅ ÉÍÐÏÒÔÁÎÔȟ ÍÉÌÌÉÏÎÓ ÏÆ ÂÏÏËÓ 
ÔÈÁÔ ÁÒÅ ÉÎ ÃÏÐÙÒÉÇÈÔ ÂÕÔ ÏÕÔ ÏÆ ÐÒÉÎÔ ɉÁÎÄ ÈÁÒÄ ÔÏ ÆÉÎÄɊ ×ÉÌÌ ÇÅÔ 
ÁÎÏÔÈÅÒ ÃÈÁÎÃÅȢ 0ÅÏÐÌÅ ÓÅÁÒÃÈÉÎÇ ÆÏÒ ÉÎÆÏÒÍÁÔÉÏÎ ×ÉÌÌ ÌÅÁÒÎ ÆÒÏÍ 
'ÏÏÇÌÅ ÔÈÁÔ ÔÈÅÓÅ ÂÏÏËÓ ÅØÉÓÔ ÁÎÄ ÔÈÅÎ ÂÅ ÁÂÌÅ ÔÏ ÒÅÁÄ ÓÅÃÔÉÏÎÓ ÏÆ 
ÔÈÅÍ ÏÎÌÉÎÅȢ 4ÈÅ ÓÙÓÔÅÍ ×ÉÌÌ ÐÒÏÖÉÄÅ ÉÍÍÅÄÉÁÔÅ ÌÉÎËÓ ÔÏ ÌÉÂÒÁÒÉÅÓ 
×ÈÅÒÅ ÔÈÅ ÆÕÌÌ ÔÅØÔÓ ÃÁÎ ÂÅ ÆÏÕÎÄ ÁÎÄ ÔÏ ÒÅÔÁÉÌÅÒÓȟ ÉÆ ÁÎÙȟ ×ÈÏ ÓÅÌÌ 
ÔÈÅÍȢ !ÎÙ ÒÉÇÈÔÓÈÏÌÄÅÒ ×ÈÏ ÄÏÅÓÎȭÔ ×ÁÎÔ ÔÏ ÔÁËÅ ÐÁÒÔ ÃÁÎ ÏÐÔ ÏÕÔȢ 
&ÒÏÍ ÍÏÓÔ ×ÒÉÔÅÒÓȭ ÓÔÁÎÄÐÏÉÎÔ ÉÔ ÌÏÏËÓ ÌÉËÅ Á ÄÅÃÅÎÔ ÄÅÁÌȢ 

Note that we’ve jumped from two million public domain books to the 
millions of out-of-print books, with no recognition that these are entirely 
different groups. After that enthusiastic paragraph, Grafton notes some of 
the problems—e.g., complaints from the Register of Copyrights, 
complaints from France and Germany, Amazon’s “predictable” 
complaint, trustees of writers’ estates…and “even the libraries that have 
provided Google with its raw materials.” Grafton also talks about 
metadata issues, quoting Geoffrey Nunberg (see later in this roundup) 
and doesn’t come to any conclusions. It’s an odd little news story, 
conflating two very different topics in a way I find unconvincing. He 
assumed a decision would be reached in 2009—”Will the juggernaut 
keep rolling? We’ll know later this year.” It’s not only those not in the 
know, like me, who badly underestimated how long things would 
actually take. 

Google Book settlement: Alternatives and alterations 
I believe this perspective by John Mark Ockerbloom, posted September 17, 
2009 at *Ć ðĉcÏvĉíóù9¾cðUð¾ ó, is the last of these overviews that deals with 
the original GBS. Ockerbloom was pro-settlement: he feared that a collapse 
“might deprive the public of meaningful access to millions of out-of-print 
books.” This post is about alternatives others have suggested, along with 

http://everybodyslibraries.com/2009/09/17/google-book-settlement-alternatives-and-alterations/
http://everybodyslibraries.com/2009/09/17/google-book-settlement-alternatives-and-alterations/
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Ockerbloom’s explanations of “why they don’t seem to me as likely to 
succeed on their own.” He discusses four possibilities: 

ü Compulsory licenses similar to those in songwritingɂand in some 

odd ways GBS would establish a compulsory license of sorts. He notes 

that the settlement could be modified such that equivalent licenses 

had ÔÏ ÂÅ ÍÁÄÅ ÁÖÁÉÌÁÂÌÅ ÔÏ ÏÔÈÅÒÓȟ ÂÕÔ ÁÌÓÏ ÔÈÁÔ #ÏÎÇÒÅÓÓȭ general 

tendency is such that it would be unlikely to pass a compulsory 

license law. (Ockerbloom notes that, while the Copyright Office notes 

ÓÕÃÈ ÌÉÃÅÎÓÅÓȟ ÉÔ ȰÔÒÉÅÓ ÔÏ ÄÁÍÐ ÄÏ×Î ÔÈÅ ÉÄÅÁȱ ÁÎÄ ÃÈÁÒÁÃÔÅÒÉÚÅÓ 

ÌÉÃÅÎÓÅÓ ÁÓ ÈÁÐÐÅÎÉÎÇ ÏÎÌÙ ×ÈÅÎ ÔÈÅÒÅȭÓ ÃÌÅÁÒ Íarketplace failure.) 

ü Orphan works legislationȢ Ȱ!Î ÏÒÐÈÁÎ ×ÏÒËÓ ÌÉÍÉÔÁÔÉÏÎ ÏÎ ÃÏÐÙÒÉÇÈÔÓ 

×ÏÕÌÄ ÂÅ ÎÉÃÅȟ ÂÕÔ ÉÔȭÓ ÎÏÔ ÇÏÉÎÇ ÔÏ ÅÎÁÂÌÅ ÔÈÅ ÓÏÒÔ ÏÆ ÌÁÒÇÅȟ 

comprehensive historical corpus that the Google Books settlement 

×ÏÕÌÄ ÁÌÌÏ×Ȣȱ 4ÈÁÔȭÓ ÔÒÕÅɂÉÔ ×ÏÕÌÄÎȭÔ ÃÒÅÁÔÅ Á ȰÎÅÁÒ-comprehensive 

library of millions of out -of-ÐÒÉÎÔ άΪÈ ÃÅÎÔÕÒÙ ÂÏÏËÓȱ ÂÅÃÁÕÓÅ ÍÁÎÙ ÏÆ 

those millions are not at all orphans. He also notes that a 2008 orphan 

works bill was abandoned by Congress because groups of copyright 

holders objected. 

ü Private negotiations ÂÅÔ×ÅÅÎ 'ÏÏÇÌÅ ɉÏÒ ȰÏÔÈÅÒ ÄÉÇÉÔÚÅÒÓȱɊ ÁÎÄ ÅÁÃÈ 

rightsholder. Possible for the Big Six; impractical in general. 

ü Copyright law reformȢ (ÅÒÅ )ȭÌÌ ÑÕÏÔÅ /ÃËÅÒÂÌÏÏÍȭÓ ÃÏÍÍÅÎÔȟ ×ÈÉÃÈ 

covers it fairly well: 

!Ó *ÁÍÅÓ "ÏÙÌÅ ÐÏÉÎÔÓ ÏÕÔȟ ÉÔ ×ÏÕÌÄ ÓÏÌÖÅ Á ÌÏÔ ÏÆ ÔÈÅ ÐÒÏÂÌÅÍÓ ÔÈÁÔ 
ËÅÅÐ ÏÌÄ ÂÏÏËÓ ÉÎ ÏÂÓÃÕÒÉÔÙ ÉÆ ÂÏÏËÓ ÄÉÄÎȭÔ ÇÅÔ ÅØÃÅÅÄÉÎÇÌÙ ÌÏÎÇ 
ÃÏÐÙÒÉÇÈÔÓ ÐÕÒÅÌÙ ÂÙ ÄÅÆÁÕÌÔȢ )Ô ×ÏÕÌÄ ÁÌÓÏ ÈÅÌÐ ÉÆ ÆÁÉÒ ÕÓÅ ÁÎÄ 
ÐÕÂÌÉÃ ÄÏÍÁÉÎ ÄÅÔÅÒÍÉÎÁÔÉÏÎ ×ÅÒÅÎȭÔ ÁÓ ÒÉÓËÙ ÁÓ ÔÈÅÙ ÁÒÅ ÎÏ×Ȣ )ȭÄ 
ÌÏÖÅ ÔÏ ÓÅÅ ÁÌÌ ÔÈÁÔ ÃÏÍÅ ÔÏ ÐÁÓÓȟ ÂÕÔ ÎÏ ÏÎÅ ) ËÎÏ× ÔÈÁÔȭÓ 
ËÎÏ×ÌÅÄÇÅÁÂÌÅ ÏÎ ÃÏÐÙÒÉÇÈÔ ÉÓÓÕÅÓ ÉÓ ÈÏÌÄÉÎÇ ÔÈÅÉÒ ÂÒÅÁÔÈ ×ÁÉÔÉÎÇ 
ÆÏÒ ÉÔ ÔÏ ÈÁÐÐÅÎ ÁÎÙ ÔÉÍÅ ÓÏÏÎȢ  

Ockerbloom was among those who regarded GBS as imperfect but “still 
the most promising starting point for making comprehensive, widely 
usable, historic digital book collections possible.” When you read this 
commentary, also read the handful of comments—including jrochkind’s, 
since that commenter has the same understanding that I do: effectively, 
compulsory licensing allows for “cover versions” of a song you wrote (by 
paying you or a licensing agency) but doesn’t mean I can start copying 
and selling your performance. 

The Google Books Settlement: Who Is Filing And What Are They 
Saying? 
Brandon Butler prepared this for ALA, ARL and ACRL on September 28, 
2009. It’s a nine-page PDF summarizing key information about “the 

http://www.arl.org/bm~doc/googlefilingcharts.pdf
http://www.arl.org/bm~doc/googlefilingcharts.pdf
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hundreds of filings that have been submitted” regarding GBS. Most of the 
summary is a few pages of tables.  

After a table showing how many filings there were—more than 400 if 
I count correctly, but nearly 300 of those are foreign agencies objecting to 
inclusion in the classes—and some brief tables summarizing key 
objections and support elements, there are tables showing key supporters 
(filing number, party, reason for support), filers “with reservations” (a 
category that includes ALA/ARL/ACRL, AAUP and others) and key 
opponents (the longest list, and one that includes The United States of 
America). Well worth checking if you want to explore this in depth. 

The Long and Winding Road to the Google Books Settlement 
Jonathan Band’s article in the John Marshall Review of Intellectual Property 
Law 227 (2009) is a key document for those wishing to understand the 
GBS story in depth. It provides a clear history of the lawsuit, the initial 
GBS and some of the objections raised. It notes that the Department of 
Justice, on the last day for filings, basically recommended that the 
settlement be turned into the status quo, which Band found lacking: 

)Î ÏÔÈÅÒ ×ÏÒÄÓȟ ÔÈÅ 5ÎÉÔÅÄ 3ÔÁÔÅÓ ÅÎÃÏÕÒÁÇÅÄ ÔÈÅ ÐÁÒÔÉÅÓ ÔÏ ÔÁËÅ ÔÈÅ 
,ÉÂÒÁÒÙ 0ÒÏÊÅÃÔ ÂÁÃË ÔÏ ×ÈÅÒÅ ÉÔ ÓÔÁÒÔÅÄȡ ÁÎ ÉÎÄÅØ ×ÉÔÈ ÓÎÉÐÐÅÔ 
ÄÉÓÐÌÁÙÓ ÏÆ ÓÅÁÒÃÈ ÒÅÓÕÌÔÓȢ 4ÈÅ ÉÎÓÔÉÔÕÔÉÏÎÁÌ ÓÕÂÓÃÒÉÐÔÉÏÎ ÁÎÄ 
ÃÏÎÓÕÍÅÒ ÐÕÒÃÈÁÓÅ ×ÏÕÌÄ ÂÅ ÁÖÁÉÌÁÂÌÅ ÏÎÌÙ ×ÉÔÈ ÒÅÓÐÅÃÔ ÔÏ ÂÏÏËÓ 
×ÈÏÓÅ ÒÉÇÈÔÓÈÏÌÄÅÒÓ ÈÁÄ ÏÐÔÅÄ-ÉÎ ÆÏÒ ÓÕÃÈ ÁÃÃÅÓÓȢ /ÂÓÅÒÖÉÎÇ ÔÈÁÔ 
'ÏÏÇÌÅ ÈÁÄ ÓÕÇÇÅÓÔÅÄ ÔÈÁÔ ÔÈÅ ÖÁÓÔ ÍÁÊÏÒÉÔÙ ÏÆ ËÎÏ×Î ÁÕÔÈÏÒÓ ÁÎÄ 
ÐÕÂÌÉÓÈÅÒÓ ÏÆ ÏÕÔ-ÏÆ-ÐÒÉÎÔ ×ÏÒËÓ ×ÈÏ ÈÁÄ ÒÅÃÅÉÖÅÄ ÎÏÔÉÃÅ ÏÆ ÔÈÅ 
ÓÅÔÔÌÅÍÅÎÔ ×ÏÕÌÄ ×ÉÓÈ ÔÏ ÂÅ ÂÏÕÎÄ ÂÙ ÉÔȟ ÔÈÅ 5ÎÉÔÅÄ 3ÔÁÔÅÓ ÏÐÉÎÅÄ 
ÔÈÁÔ ȰÃÒÅÁÔÉÎÇ ÁÎ ÏÐÔ-ÉÎ ÍÅÃÈÁÎÉÓÍ ×ÏÕÌÄ ÎÏÔ ÓÅÅÍ ÔÏ ×ÏÒË Á 
ÓÉÇÎÉÆÉÃÁÎÔ ÈÁÒÄÓÈÉÐ ÆÏÒ Á ÂÒÏÁÄ ÃÁÔÅÇÏÒÙ ÏÆ ÁÆÆÅÃÔÅÄ ×ÏÒËÓȢȱ 4ÈÉÓ ÉÓ Á 
ÃÏÍÐÌÅÔÅ ÎÏÎ-ÓÅÑÕÉÔÏÒȢ 'ÏÏÇÌÅȭÓ ÂÅÌÉÅÆ ÔÈÁÔ ÍÏÓÔ ËÎÏ×Î 
ÒÉÇÈÔÓÈÏÌÄÅÒÓ ×ÏÕÌÄ ÎÏÔ ÏÐÐÏÓÅ ÔÈÅ ÓÅÔÔÌÅÍÅÎÔ ÄÏÅÓ ÎÏÔ ÍÅÁÎ ÔÈÁÔ 
ÂÏÔÈ ÔÈÅ ËÎÏ×Î ÁÎÄ ÔÈÅ ÕÎËÎÏ×Î ÒÉÇÈÔÓÈÏÌÄÅÒÓ ÁÒÅ ÌÉËÅÌÙ ÔÏ ÏÐÔ-ÉÎ 
ÔÏ ÁÎ ÅÌÅÃÔÒÏÎÉÃ ÄÉÓÔÒÉÂÕÔÉÏÎ ÓÙÓÔÅÍȢ 'ÉÖÅÎ ÔÈÅ ÓÍÁÌÌ ÁÍÏÕÎÔ ÏÆ 
ÐÒÏÂÁÂÌÅ ÃÏÍÐÅÎÓÁÔÉÏÎȟ ÍÁÎÙ ÒÉÇÈÔÓÈÏÌÄÅÒÓ ÍÉÇÈÔ ÎÏÔ ÂÏÔÈÅÒ ÔÏ ÆÉÌÅ 
ÃÌÁÉÍÓ ×ÉÔÈ ÔÈÅ 2ÅÇÉÓÔÒÙȢ -ÏÒÅÏÖÅÒȟ ÂÅÃÁÕÓÅ ÍÏÓÔ ÏÆ ÔÈÅÓÅ ÂÏÏËÓ 
ÃÕÒÒÅÎÔÌÙ ÈÁÖÅ ÎÏ ÅÃÏÎÏÍÉÃ ÖÁÌÕÅȟ ÔÈÅ ÈÅÉÒÓ ÏÆ ÔÈÅ ÁÕÔÈÏÒÓ ÏÆ ÍÁÎÙ 
ÏÆ ÔÈÅÓÅ ÂÏÏËÓ ÄÏ ÎÏÔ ÅÖÅÎ ËÎÏ× ÔÈÁÔ ÔÈÅÙ ÁÒÅ ÒÉÇÈÔÓÈÏÌÄÅÒÓȢ 
!ÃÃÏÒÄÉÎÇÌÙȟ ÁÎ ÏÐÔ-ÉÎ ÉÎÓÔÉÔÕÔÉÏÎÁÌ ÓÕÂÓÃÒÉÐÔÉÏÎ ÄÁÔÁÂÁÓÅ ×ÏÕÌÄ 
ÐÒÏÂÁÂÌÙ ÂÅ ÆÁÒ ÌÅÓÓ ÃÏÍÐÒÅÈÅÎÓÉÖÅȟ ÁÎÄ ÔÈÕÓ ÆÁÒ ÌÅÓÓ ÕÓÅÆÕÌ ÔÏ 
ÓÅÒÉÏÕÓ ÒÅÓÅÁÒÃÈȟ ÔÈÁÎ ÔÈÅ ÉÎÓÔÉÔÕÔÉÏÎÁÌ ÓÕÂÓÃÒÉÐÔÉÏÎ ÄÁÔÁÂÁÓÅ 
ÐÒÏÐÏÓÅÄ ÕÎÄÅÒ ÔÈÅ ÓÅÔÔÌÅÍÅÎÔȢ 

At that point, the parties involved asked Judge Chin to cancel the fairness 
hearing and went back to negotations, emerging on November 13, 2009 

http://www.jmripl.com/Publications/Vol9/Issue2/Band.pdf
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with a revised settlement which has been called GBS 2.0 (and various 
other formulations). Key changes (discussed in much more detail in 
Band’s article): 

ü The agreement for full-text display and other services beyond snippets 

would leave out books not published in the U.S., Canada, UK or 

!ÕÓÔÒÁÌÉÁ ÕÎÌÅÓÓ ÔÈÅÙȭÄ ÂÅÅÎ ÆÏÒÍÁÌÌÙ ÒÅÇÉÓÔÅÒÅÄ ÆÏÒ 5ȢS. copyright 

before January 5, 2009ɂprobably eliminating half the books. 

ü The Registry would have publisher and author representatives from 

each of the four nations. 

ü )ÎÓÔÅÁÄ ÏÆ ÈÏÌÄÉÎÇ ÒÅÖÅÎÕÅÓ ÆÏÒ ȰÕÎÃÌÁÉÍÅÄȱ ×ÏÒËÓ ɉÅÓÓÅÎÔÉÁÌÌÙ ÔÒÕÅ 

orphans) for five years, then using them to cover Registry expenses, 

the held revenues would be used to search for orphan-works authors 

and for literacy-based charities. 

ü GBS2 allows for renegotiation of revenue splits for commercially 

available books and changes some deadlines for opting out.  

ü A number of changes would make GBS2 slightly more open to 

competition. There are also some other changes in detail and one 

possibly major change: An explicit waiver of a possible claim that GBS 

immunizes its parties from antitrust actions.  
At that point, the new timeline was supposed to result in a February 
2010 fairness hearing. Band didn’t think that would be the end of the 
road, even if it had taken place then: 

/Æ ÃÏÕÒÓÅȟ ÅÖÅÎ ÉÆ ÔÈÅ ÃÏÕÒÔ ÁÐÐÒÏÖÅÓ ÔÈÅ !3!ȟ ÔÈÅ ÃÁÓÅ ÉÓ ÆÁÒ ÆÒÏÍ 
ÏÖÅÒȢ #ÌÁÓÓ ÍÅÍÂÅÒÓ ÃÁÎ ÁÐÐÅÁÌ ÔÈÅ ÃÏÕÒÔȭÓ ÄÅÃÉÓÉÏÎ ÔÏ ÔÈÅ 3ÅÃÏÎÄ 
#ÉÒÃÕÉÔȢ ,ÉËÅ×ÉÓÅȟ ÉÆ ÔÈÅ ÃÏÕÒÔ ÒÅÊÅÃÔÓ ÔÈÅ !3!ȟ ÔÈÅ ÐÁÒÔÉÅÓ ÃÁÎ ÁÐÐÅÁÌ 
ÔÈÁÔ ÄÅÃÉÓÉÏÎ ÔÏ ÔÈÅ 3ÅÃÏÎÄ #ÉÒÃÕÉÔȢ -ÏÒÅÏÖÅÒȟ ÆÏÒÅÉÇÎ ÒÉÇÈÔÓÈÏÌÄÅÒÓ 
ÅØÃÌÕÄÅÄ ÆÒÏÍ ÔÈÅ !3! ÃÏÕÌÄ ÂÒÉÎÇ ÃÏÐÙÒÉÇÈÔ ÉÎÆÒÉÎÇÅÍÅÎÔ ÁÃÔÉÏÎÓ 
ÁÇÁÉÎÓÔ 'ÏÏÇÌÅ ÆÏÒ ÓÃÁÎÎÉÎÇ ÁÎÄ ÄÉÓÐÌÁÙÉÎÇ ÓÎÉÐÐÅÔÓ ÏÆ ÔÈÅÉÒ ×ÏÒËÓȢ 
)Î ÓÈÏÒÔȟ ÔÈÅ ÌÏÎÇ ÁÎÄ ×ÉÎÄÉÎÇ ÒÏÁÄ ÔÏ ÔÈÅ 'ÏÏÇÌÅ "ÏÏËÓ ÓÅÔÔÌÅÍÅÎÔ 
ÉÓ ÆÁÒ ÆÒÏÍ ÉÔÓ ÕÌÔÉÍÁÔÅ ÄÅÓÔÉÎÁÔÉÏÎȢ 

Once again: This is a key document, one I highly recommend for those 
wishing to understand the GBS through November 2009. Band writes 
well and (to some extent) from a library perspective. Why don’t I just say 
“go read it; I’ll wait”? Because it’s a 104-page (8.5x11) PDF—and even 
though perhaps 1/3 of that (maybe more) is taken up with 937 footnotes, 
that’s still a fair amount of reading. Obviously, I haven’t really attempted 
to summarize! 

Google Books Settlement 2.0: Evaluating the Pros and Cons 
This piece, posted November 16, 2009 on Electronic Frontier 
Foundation’s (EFF’s) Deeplinks Blog by Fred von Lohmann, is the first of 

https://www.eff.org/deeplinks/2009/08/google-book-search-settlement-evaluating-pros-and-
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several EFF posts evaluating GBS2 (which we’ll just call GBS or GBS2 
most of the time from here on). 

7ÈÅÎ ÉÔ ÁÎÎÏÕÎÃÅÄ ÉÔÓ "ÏÏË 3ÅÁÒÃÈ ÐÒÏÊÅÃÔ ÉÎ άΪΪήȟ 'ÏÏÇÌÅ ÓÅÔ ÆÏÒ 
ÉÔÓÅÌÆ ÁÎ ÉÎÓÐÉÒÉÎÇ ÁÎÄ ÎÏÂÌÅ ÇÏÁÌȢ )Î ÔÈÅ ×ÏÒÄÓ ÏÆ 'ÏÏÇÌÅ #%/ %ÒÉÃ 
3ÃÈÍÉÄÔȟ Ȱ)ÍÁÇÉÎÅ ÙÏÕÒÓÅÌÆ ÁÔ ÙÏÕÒ ÃÏÍÐÕÔÅÒ ÁÎÄȟ ÉÎ ÌÅÓÓ ÔÈÁÎ Á 
ÓÅÃÏÎÄȟ ÓÅÁÒÃÈÉÎÇ ÔÈÅ ÆÕÌÌ ÔÅØÔ ÏÆ ÅÖÅÒÙ ÂÏÏË ÅÖÅÒ ×ÒÉÔÔÅÎȢȱ 7ÈÁÔ 
ÓÔÁÒÔÅÄ ÁÓ Á ÄÒÅÁÍ ÏÆ ÕÎÉÖÅÒÓÁÌ ÂÏÏË ÓÅÁÒÃÈȟ ÈÏ×ÅÖÅÒȟ ÈÁÓ ÂÅÃÏÍÅ 
ÓÏÍÅÔÈÉÎÇ ÍÕÃÈ ÂÒÏÁÄÅÒȡ Á ÃÌÁÓÓ ÁÃÔÉÏÎ ÌÁ×ÓÕÉÔ ÁÎÄ ÐÒÏÐÏÓÅÄ 
ÓÅÔÔÌÅÍÅÎÔ ÔÈÁÔ ÈÏÐÅÓ ÔÏ ÌÅÔ !ÍÅÒÉÃÁÎÓ ÒÅÁÄȟ ÁÓ ×ÅÌÌ ÁÓ ÓÅÁÒÃÈȟ 
ÍÉÌÌÉÏÎÓ ÏÆ ÂÏÏËÓ ÏÎÌÉÎÅȢ 

Instead of offering one very long discussion, EFF’s take is broken down into 
several relatively brief parts—this post, for example, is only five paragraphs 
long, although those that follow are longer. Von Lohmann recommends 
Grimmelmann’s Laboratorium as a good ongoing source. Here’s the key 
paragraph for this brief introduction to a series of posts (some noted later in 
this section or elsewhere in this article): 

(ÅÒÅȭÓ Á ÐÒÅÖÉÅ× ÏÆ ÔÈÅ ÏÖÅÒÁÌÌ ÃÏÎÔÏÕÒÓ ÏÆ ÔÈÅ ÄÅÂÁÔÅȢ 4ÈÅ ÃÈÉÅÆ 
ÂÅÎÅÆÉÔ ÏÆ ÔÈÅ ÐÒÏÐÏÓÅÄ ÓÅÔÔÌÅÍÅÎÔ ÉÓ ÔÈÅ ÉÎÃÒÅÁÓÅÄ ÐÕÂÌÉÃ ÁÃÃÅÓÓ ÔÏ 
ÂÏÏËÓ ɉÐÁÒÔÉÃÕÌÁÒÌÙ ÏÕÔ-ÏÆ-ÐÒÉÎÔ ÂÏÏËÓɊ ÔÈÁÔ ÉÔ ÍÁËÅÓ ÐÏÓÓÉÂÌÅȢ 
!ÇÁÉÎÓÔ ÔÈÉÓ ÉÍÐÏÒÔÁÎÔ ÂÅÎÅÆÉÔ ÍÕÓÔ ÂÅ ÂÁÌÁÎÃÅÄ ÃÏÎÃÅÒÎÓ ÁÂÏÕÔ 
ÐÏÓÓÉÂÌÅ ÄÅÔÒÉÍÅÎÔÁÌ ÅÆÆÅÃÔÓ ÏÎ ÐÒÉÖÁÃÙȟ ÃÏÍÐÅÔÉÔÉÏÎȟ ÉÎÎÏÖÁÔÉÏÎȟ 
ÁÎÄ ÆÁÉÒ ÕÓÅȢ #ÏÍÐÌÉÃÁÔÉÎÇ ÔÈÅ ÏÖÅÒÁÌÌ ÁÎÁÌÙÓÉÓ ÁÒÅ ÔÈÅ ÒÅÑÕÉÒÅÍÅÎÔÓ 
ÁÎÄ ÌÉÍÉÔÁÔÉÏÎÓ ÏÆ ÃÌÁÓÓ ÁÃÔÉÏÎ ÌÉÔÉÇÁÔÉÏÎȟ ÁÓ ×ÅÌÌ ÁÓ ÔÈÅ ÉÎÈÅÒÅÎÔ 
ÄÉÆÆÉÃÕÌÔÙ ÉÎ ÐÒÅÄÉÃÔÉÎÇ ÈÏ× ÃÏÐÙÒÉÇÈÔ Ï×ÎÅÒÓ ÁÎÄ ÒÅÁÄÅÒÓ ×ÉÌÌ 
ÒÅÓÐÏÎÄ ÔÏ ÔÈÅ ÎÅ× 'ÏÏÇÌÅ ÐÒÏÄÕÃÔÓ ÁÎÄ ÓÅÒÖÉÃÅÓ ÃÏÎÔÅÍÐÌÁÔÅÄ ÉÎ 
ÔÈÅ ÐÒÏÐÏÓÅÄ ÓÅÔÔÌÅÍÅÎÔȢ 

Google Books Settlement 2.0: Evaluating Access/Evaluating 
Censorship 
These two continuations of the item above, by Fred von Lohmann at 
Deeplinks, appeared on November 17, 2009 and December 3, 2009 
respectively.  

The first is mostly about potential upsides of GBS2: enhanced public 
access and unprecedented online access (at least in the U.S.). It’s a good, 
brief, fair discussion (as far as I can tell). But it’s also about “The 
Uncertainty: Empty Promises, Empty Shelves?” 

&ÉÒÓÔȟ ÕÎÄÅÒ ÔÈÅ ÓÅÔÔÌÅÍÅÎÔ ÃÏÐÙÒÉÇÈÔ Ï×ÎÅÒÓ ÃÁÎ ÐÕÌÌ ÔÈÅÉÒ ÂÏÏËÓ 
ɉÓÅÅ 3ÅÃÔÉÏÎ έȢίȟ Ȱ2ÉÇÈÔ ÔÏ 2ÅÍÏÖÅ ÏÒ %ØÃÌÕÄÅȱɊ ÏÕÔ ÏÆ ÁÌÌ ÔÈÅ 
ÐÒÏÄÕÃÔÓ ÁÎÄ ÓÅÒÖÉÃÅÓ ÅÎÖÉÓÉÏÎÅÄ ÂÙ ÔÈÅ ÓÅÔÔÌÅÍÅÎÔȟ ÉÎÃÌÕÄÉÎÇ ÆÕÌÌ-
ÔÅØÔ ÓÅÁÒÃÈ ÁÎÄ ÌÉÍÉÔÅÄ ȰÓÎÉÐÐÅÔ ÖÉÅ×ȱ ÁÃÃÅÓÓȢ 4ÈÉÓ ÉÓ ÅÓÓÅÎÔÉÁÌÌÙ ÔÈÅ 
ȰÔÁËÅ ÔÈÅ ÍÏÎÅÙ ÁÎÄ ÒÕÎȱ ÏÐÔÉÏÎɂÔÈÅ ÃÏÐÙÒÉÇÈÔ Ï×ÎÅÒ ÃÏÌÌÅÃÔÓ Á 

http://googleblog.blogspot.com/2005/10/point-of-google-print.html
https://www.eff.org/deeplinks/2009/08/google-book-search-settlement-access
https://www.eff.org/deeplinks/2009/11/google-books-settlement-2-0-evaluating-censorship
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ÐÅÒ-ÂÏÏË ÐÁÙÍÅÎÔ ÆÒÏÍ 'ÏÏÇÌÅ ÆÏÒ ÂÏÏËÓ ÁÌÒÅÁÄÙ ÓÃÁÎÎÅÄȟ ÂÕÔ 
ÔÈÅÎ ÔÈÅ ÐÕÂÌÉÃ ÇÅÔÓ ÎÏ ÏÎÌÉÎÅ ÁÃÃÅÓÓ ÔÏ ÔÈÅÓÅ ÂÏÏËÓ ÕÎÌÅÓÓ ÁÎÄ 
ÕÎÔÉÌ ÔÈÅ ÃÏÐÙÒÉÇÈÔ Ï×ÎÅÒÓ ÎÅÇÏÔÉÁÔÅ ÎÅ× ÄÅÁÌÓ ×ÉÔÈ 'ÏÏÇÌÅ ÏÒ 
ÏÔÈÅÒ ÏÎÌÉÎÅ ÐÒÏÖÉÄÅÒÓȢ 4ÈÉÓ ÅÆÆÅÃÔÉÖÅÌÙ ÇÉÖÅÓ ÃÏÐÙÒÉÇÈÔ Ï×ÎÅÒÓ Á 
ÕÎÉÌÁÔÅÒÁÌ ÒÉÇÈÔ ÔÏ ÔÒÕÍÐ ÆÁÉÒ ÕÓÅȟ ÅÓÓÅÎÔÉÁÌÌÙ ȰÕÎÐÕÂÌÉÓÈÉÎÇȱ ÔÈÅÉÒ 
ÂÏÏËÓ ÏÎÌÉÎÅȢ 3ÏÍÅ ÏÂÓÅÒÖÅÒÓ ÅØÐÅÃÔ ÔÈÁÔ ÍÏÓÔ ÍÁÊÏÒ ÐÕÂÌÉÓÈÅÒÓ 
×ÉÌÌ ÏÐÔ ÔÏ ȰÔÁËÅ ÔÈÅ ÍÏÎÅÙ ÁÎÄ ÒÕÎȱ ÆÏÒ ÂÏÔÈ ÔÈÅÉÒ ÉÎ-ÐÒÉÎÔ ÁÎÄ 
ÏÕÔ-ÏÆ-ÐÒÉÎÔ ÔÉÔÌÅÓȟ ÌÅÁÖÉÎÇ ÇÁÐÉÎÇ ÈÏÌÅÓ ÏÎ ÔÈÅ ÖÉÒÔÕÁÌ ÓÈÅÌÖÅÓ ÏÆ 
'ÏÏÇÌÅ "ÏÏËÓȢ )Æ ÔÈÉÓ ÔÁËÅÓ ÐÌÁÃÅȟ ÔÈÅÎ ÔÈÅ ÓÅÔÔÌÅÍÅÎÔ ×ÏÕÌÄ ÏÎÌÙ 
ÆÏÓÔÅÒ ÁÃÃÅÓÓ ÔÏ ÏÒÐÈÁÎ ÁÎÄ ÕÎÃÌÁÉÍÅÄ ×ÏÒËÓȢ 3ÔÉÌÌ ÇÏÏÄȟ ÂÕÔ ÆÁÒ 
ÓÈÏÒÔ ÏÆ ÆÕÌÌ ÁÃÃÅÓÓ ÔÏ ÅÖÅÒÙ ÂÏÏË ÉÎ ÔÈÅ 5ÎÉÖÅÒÓÉÔÙ ÏÆ -ÉÃÈÉÇÁÎ 
ÌÉÂÒÁÒÙȢ 

Then there’s the fact that Google isn’t required to offer all the products 
and services it’s allowed to offer. That seems to be less of an issue than 
the third problem: 

4ÈÉÒÄȟ ÔÈÅ ÐÕÂÌÉÃ ÇÅÔÓ ÏÎÌÙ ÔÈÅ ËÉÎÄÓ ÏÆ ÁÃÃÅÓÓ ÔÈÁÔ 'ÏÏÇÌÅ ÍÁËÅÓ 
ÁÖÁÉÌÁÂÌÅȟ ÏÎÌÙ ÔÈÒÏÕÇÈ ÉÎÔÅÒÆÁÃÅÓ ÔÈÁÔ 'ÏÏÇÌÅ ÃÈÏÏÓÅÓ ÔÏ ÅØÐÏÓÅȢ 
!ÎÄ ×ÈÉÌÅ ÔÈÉÓ ÌÅÖÅÌ ÏÆ ÁÃÃÅÓÓ ÉÓ ÃÅÒÔÁÉÎÌÙ ÐÒÅÆÅÒÁÂÌÅ ÔÏ ÎÏ ÁÃÃÅÓÓ ÁÔ 
ÁÌÌȟ ÔÈÅ Ȱ/ÎÅ )ÎÔÅÒÆÁÃÅ ÔÏ 2ÕÌÅ 4ÈÅÍ !ÌÌȱ ÁÐÐÒÏÁÃÈ ÉÓ ÌÉËÅÌÙ ÔÏ 
ÉÍÐÅÄÅ ÉÎÎÏÖÁÔÉÏÎȟ ×ÈÉÃÈ ÕÌÔÉÍÁÔÅÌÙ ÍÅÁÎÓ ÌÅÓÓ ÁÃÃÅÓÓȢ )Ô ×ÏÕÌÄ ÂÅ 
ÐÒÅÆÅÒÁÂÌÅ ÉÆ ÏÔÈÅÒÓ ÈÁÄ ÁÃÃÅÓÓ ÔÏ ÔÈÅ ÕÎÄÅÒÌÙÉÎÇ ÂÏÏË ÓÃÁÎÓȟ ÊÕÓÔ ÁÓ 
'ÏÏÇÌÅ ÈÁÄ ÁÃÃÅÓÓ ÔÏ ÔÈÅ 7ÏÒÌÄ 7ÉÄÅ 7ÅÂ ×ÈÅÎ ÉÔ ÂÕÉÌÔ ÉÔÓ Ï×Î 
ÓÅÁÒÃÈ ÅÎÇÉÎÅȢ ɉ'ÏÏÇÌÅ ×ÉÌÌ ÐÒÏÔÅÓÔ ÔÈÁÔ ÉÔ ÓÐÅÎÔ ÔÈÅ ÍÏÎÅÙ ÔÏ ÍÁËÅ 
ÔÈÅ ÓÃÁÎÓȟ ÁÎÄ ÉÔȭÓ ÕÎÆÁÉÒ ÔÏ ÁÌÌÏ× ÃÏÍÐÅÔÉÔÏÒÓ ÔÏ ÆÒÅÅ-ÒÉÄÅ ÏÎ ÉÔÓ 
ÓÃÁÎÎÉÎÇ ÉÎÖÅÓÔÍÅÎÔȢ 7Å ÁÌÒÅÁÄÙ ÐÏÓÔÅÄ ÏÕÒ ÁÎÓ×ÅÒ ÔÏ ÔÈÁÔ 
ÏÂÊÅÃÔÉÏÎȢɊ 

That’s a good point I hadn’t really seen elsewhere (probably due to 
inattention). 

The second piece speculates on the forms of censorship that could 
take place within the digital corpus—using a somewhat broad definition 
of “censorship,” since the books within the GBS service still exist in 
physical copies and certainly haven’t had publication prevented by the 
government. (I think von Lohmann’s usage of “censorship” for what he’s 
discussing comes very close to being language abuse on the order of 
“privatizing,” but let’s set aside that tedious argument.) He sees three 
categories of risk: 

ü Censorship by rightsholders : Copyright owners can make their 

works wholly invisible within Google Booksɂthat is, neither viewable 

ÎÏÒ ÓÅÁÒÃÈÁÂÌÅȢ 4ÈÅÒÅȭÓ ÍÕÃÈ ÏÆ ÔÈÉÓ Ȱ,ÁÓÔ ,ÉÂÒÁÒÙȱ ÎÏÎÓÅÎÓÅ ÔÏ 

suggest that a book dropping out of Google Books means it no longer 

exists, which is bull. von Lohmann also decries the possibility of 

http://laboratorium.net/archive/2009/08/15/gbs_more_from_william_morris
http://www.eff.org/deeplinks/2009/06/should-google-have-s


Cites & Insights March 2012 13 

editingɂÂÕÔ ÈÉÓ ÓÏÌÕÔÉÏÎȟ ȰÁ ÐÒÏÈÉÂÉÔÉÏÎ ÏÎ anyone making editorial 

ÁÌÔÅÒÁÔÉÏÎÓ ÉÎ ÔÈÅ ÔÅØÔ ÏÆ ÓÃÁÎÎÅÄ ÂÏÏËÓȟȱ ÈÁÓ ÔÈÅ effect of precluding 

cleanup efforts on the sloppy scanning.) 

ü Censorship by Google ȡ 4ÈÅ ÓÅÔÔÌÅÍÅÎÔ ȰÇÉÖÅÓ 'ÏÏÇÌÅ Á ÔÒÏÕÂÌÉÎÇ 

degree of discretion when it comes to choosing which books will be 

ÐÕÂÌÉÃÌÙ ÁÃÃÅÓÓÉÂÌÅȢȱ ) ÈÁÔÅ ÔÏ ÓÏÕÎÄ ÌÉËÅ ÁÎ ÁÄÖÏÃÁÔÅ ÏÆ ÐÒÉÖÁÔe 

enterprise, but typically a private company does have some discretion 

in deciding what it will sell. (Again, this is no more censorship than 

the first is, since the books are still there.) 

ü Censorship by government : ȰFinally, itȭs worth noting that 

governments will doubtless exploit the leeway that the settlement 

gives to both rightsholders and Google to pull books off the digital 

shelves of Google BooksȢȱ !ÇÁÉÎȟ ÔÈÉÓ would not be censorship, but it 

comes a little closer. 
And, of course, Google could sell off the whole project. Well, yes it 
could; otherwise, Google ceases to be a private company. 

I must admit that I find the second essay unconvincing—largely 
because none of this is censorship unless you stipulate that physical 
books are going to disappear as soon as Google starts up the so-called 
“Last Library.” I’m not willing to make that stipulation. 

Nitpicking the Google Books Settlement 2.0 
That’s Gavin Baker posting on November 18, 2009 on his eponymous 
blog, focusing on points he regards as salient that he doesn’t think have 
received much discussion. He notes the loss of most international works 
and says he has seen no criticism of this loss of access (but it was at this 
point only five days after GBS2 was posted). He notes, properly, that 
saying “foreign language works are now excluded” is wrong on both 
counts—some foreign language works would be included (either because 
they were registered in the U.S. or because they were published in the 
U.S., Canada, UK or Australia) and some English-language works would 
not be. 

On the other hand, he doesn’t buy the criticism of orphan works 
provisions, since he sees access to orphan works as the biggest benefit of 
the settlement. 

4ÈÅ ÍÁÉÎ ÃÒÉÔÉÃÉÓÍ ÏÆ ÔÈÉÓ ÉÓ ÔÈÁÔ 'ÏÏÇÌÅ ×ÏÕÌÄ ÂÅ ÔÈÅ ÏÎÌÙ ÐÒÏÖÉÄÅÒ ÏÆ 
ÁÃÃÅÓÓ ÔÏ ÔÈÅÓÅ ÏÒÐÈÁÎ ×ÏÒËÓȢ -ÏÎÏÐÏÌÙ ÁÃÃÅÓÓ ÉÓ ÃÅÒÔÁÉÎÌÙ 
ÕÎÄÅÓÉÒÁÂÌÅ ɉÐÁÒÔÉÃÕÌÁÒÌÙ ÇÉÖÅÎ ÔÈÅ ÏÔÈÅÒ ÆÌÁ×Ó ÏÆ ÔÈÅ ÓÅÔÔÌÅÍÅÎÔȡ ÔÈÅ 
ÐÒÉÖÁÃÙ ×ÅÁËÎÅÓÓÅÓȟ ÔÈÅ $2-ȟ ÔÈÅ ÓÉÎÇÌÅ ÉÎÔÅÒÆÁÃÅȟ ÔÈÅ ÏÖÅÒÁÌÌ ÍÁÒËÅÔ 
ÐÏÓÉÔÉÏÎ ÏÆ 'ÏÏÇÌÅȟ ÅÔÃȢɊȢ "ÕÔ ÉÓÎȭÔ ÍÏÎÏÐÏÌÙ ÁÃÃÅÓÓ ɉ×ÉÔÈ ÁÎÔÉÔÒÕÓÔ 
ÓÃÒÕÔÉÎÙɊ ÂÅÔÔÅÒ ÔÈÁÎ ÎÏ ÁÃÃÅÓÓȩ 

http://www.gavinbaker.com/2009/11/18/nitpicking-the-google-books-settlement-20/
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4ÈÅ ÏÎÌÙ ×ÁÙ ÔÈÅ ÁÎÓ×ÅÒ ÉÓ ȰÎÏȱ ÉÓ ÉÆ ÔÈÅ ÓÅÔÔÌÅÍÅÎÔ ÈÏÌÄÓ ÂÁÃË 
ÐÒÏÇÒÅÓÓ ÔÏ×ÁÒÄ ÎÏÎ-ÍÏÎÏÐÏÌÙ ÁÃÃÅÓÓȢ &ÏÒ ÉÎÓÔÁÎÃÅȟ Á ÓÅÔÔÌÅÍÅÎÔ 
ÃÌÁÕÓÅ ÔÈÁÔ ÇÕÁÒÁÎÔÅÅÄ 'ÏÏÇÌÅ ÃÏÍÐÅÔÉÔÏÒÓ ÔÈÅ ÓÁÍÅ ÔÅÒÍÓ ɉÅÖÅÎ ÉÆ 
ÔÈÅÙ ÈÁÄ ÔÏ ÄÏ ÔÈÅ ÓÃÁÎÎÉÎÇ ÔÈÅÍÓÅÌÖÅÓɊ ×ÏÕÌÄ ÏÐÅÎ ÃÏÍÐÅÔÉÔÉÏÎȢ 
/ÂÖÉÏÕÓÌÙȟ 'ÏÏÇÌÅ ÉÓ ÎÏÔ ÉÎÔÅÒÅÓÔÅÄ ÉÎ ÓÕÃÈ ÁÎ ÁÐÐÒÏÁÃÈȟ ÁÎÄ ÓÉÎÃÅ 
ÔÈÅ ÓÅÔÔÌÅÍÅÎÔ ÉÓ Á ÎÅÇÏÔÉÁÔÉÏÎ ÂÅÔ×ÅÅÎ 'ÏÏÇÌÅ ÁÎÄ ÔÈÅ ÐÌÁÉÎÔÉÆÆÓ 
ɉ×ÈÏ ) ×ÏÕÌÄ ÇÕÅÓÓ ÔÏ ÂÅ ÁÇÎÏÓÔÉÃ ÏÎ ÔÈÁÔ ÑÕÅÓÔÉÏÎɊȟ ×Å ÓÈÏÕÌÄÎȭÔ 
ÅØÐÅÃÔ ÔÏ ÓÅÅ ÔÈÏÓÅ ÔÅÒÍÓ ÕÎÌÅÓÓ ÔÈÅ ÊÕÄÇÅ ÏÒ ÔÈÅ $ÅÐÁÒÔÍÅÎÔ ÏÆ 
*ÕÓÔÉÃÅ ÆÏÒÃÅÓ ÔÈÅÍȢ 

I’m not sure you can ignore the monopoly issue that easily, although—at 
least in 2009—I think I would have agreed with Baker. I do, 
unfortunately, agree with him that legislative progress on orphan works 
is unlikely. 

He also discusses limitations in the powers of the Unclaimed Works 
Fiduciary, the independent agent to manage what are effectively orphan 
works (any works not claimed by rightsholders): To wit, it can only 
exercise normal rightsholders options if the Book Rights Registry allows 
it to, and the Book Rights Registry will be dominated by author and 
publisher representatives. 

A Guide for the Perplexed Part III: The Amended Settlement 
Agreement 
Back to Jonathan Band, this time in relatively terse explainer mode rather 
than law journal mode. I’m linking to a December 18, 2009 feature at 
LLRX.com, a reprint of an earlier publication from ALA, ARL and ACRL. 
Band describes major changes in GBS2, emphasizing changes relevant to 
libraries. For those wishing to understand the significance of the amended 
settlement and lacking the patience for Band’s law review article, this piece 
is recommended reading. 

His discussion of library issues includes a good explanation of why 
GBS2 excludes most foreign publications and clarifies that Google 
intended to keep scanning these books. Some other items: 

ü The new authority of the Book Rights Registry to increase the number 

of public access terminals in public library branches 

ü A technical change, clarifying the scanning threshold after which 

Google can cross-provide digital copies to fully participating 

librariesɂit means 300,000 volumes, not titles 

ü Inclusion of OCLC (or at least non-exclusion) as an institutional 

consortium for purposes of the agreement 

ü Clarification that tÈÅ ÁÇÒÅÅÍÅÎÔ ÄÏÅÓÎȭÔ ÁÌÌÏ× ÆÏÒ ÓÃÁÎÎÉÎÇ ÂÏÏËÓ ÏÎ 

microform  

http://www.llrx.com/features/amendedsettlementagreement.htm
http://www.llrx.com/features/amendedsettlementagreement.htm
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ü #ÌÁÒÉÆÉÃÁÔÉÏÎ ÏÎ ÐÒÉÖÁÃÙȟ ÔÈÁÔ 'ÏÏÇÌÅ ×ÏÎȭÔ ÐÒÏÖÉÄÅ ÐÅÒÓÏÎÁÌÌÙ 

identifiable user information to the Book Rights Registry unless 

required by a valid legal process 

ü The new window for rightsholders to request removal of books and 

what happens to requests after that deadline. 
Band also notes rightsholder changes. Among them, I’ve already 
mentioned the dominance of authors (but not academic authors) and 
publishers on the BRR. There’s also clearer language on what constitutes 
an “insert” within a book with separate rights—the “insert” must be 
separately registered, not just as part of the collected work. I’ve also 
already mentioned changes on unclaimed works, but probably not the 
explicit support for Creative Commons licenses. 

Under competitive issues, while Band notes that GBS2 doesn’t address 
the key monopoly issues, he does note broad changes in pricing algorithms 
for individual books, the explicit inclusion of third-party resellers, the 
deletion of the “most favored nation” clause, a limit on additional revenue-
generating services—and, significantly, the waiver of the Noerr-Pennington 
doctrine, making it possible for antitrust activity to take place even if GBS2 
was approved. 

If Band showed significant editorial bias in this fine brief discussion, 
I couldn’t spot it—but I suppose that’s likely, since I’m in the library 
arena. 

Google Book Search Settlement 2.0: the Latest Scorecard 
Now we’re into 2010 with Jennifer Howard’s January 29, 2010 article at 
The Chronicle of Higher Education’s “Wired Campus” blog. (I’m only 
including articles from the Chronicle and other partially paywalled 
resources when I, with no affiliation mojo whatsoever, can access them.) 
The piece appeared a day after the deadline for objections to GBS2 and 
notes some developments and reactions. Examples: 

ü Pamela Samuelson and 80 professors wrote Judge Chin about their 

ÃÏÎÃÅÒÎÓ ɉÓÐÅÃÉÆÉÃÁÌÌÙ 'ÏÏÇÌÅȭÓ ÍÏÎÏÐÏÌÙ ÏÎ ÔÈÅ ÄÉÇÉÔÁÌ ÄÁÔÁÂÁÓÅɊɂ

and Hal Varian at UC circulated a campus response calling the 

ÁÇÒÅÅÍÅÎÔ Á ȰÈÕÇÅ ÉÍÐÒÏÖÅÍÅÎÔ ÏÖÅÒ ÔÈÅ ÓÔÁÔÕÓ ÑÕÏȱ ÁÎÄ ÓÁÙÉÎÇ ȰÉÔ 

ÄÅÓÅÒÖÅÓ ÔÈÅ ÅÎÔÈÕÓÉÁÓÔÉÃ ÓÕÐÐÏÒÔ ÏÆ ÁÌÌ "ÅÒËÅÌÅÙ ÆÁÃÕÌÔÙȢȱ (A 

commenter notes that Varian was on leave from UC Berkeley to serve 

as chief economist for, um, Google.) 

ü Ursula K. LeGuin (long a copyright maximalist) sent a petition signed 

ÂÙ έΰα ÁÕÔÈÏÒÓ ÏÐÐÏÓÉÎÇ ÔÈÅ ÁÇÒÅÅÍÅÎÔȟ ÃÌÁÉÍÉÎÇ ÉÔ ÁÌÌÏ×Ó 'ÏÏÇÌÅ ȰÔÏ 

circumvent ÃÏÐÙÒÉÇÈÔ ÌÁ×Ȣȱ ɉ4ÈÅ ÐÅÔÉÔÉÏÎ ÉÎÃÌÕÄÅÓ Á ÂÉÔ ÏÆ ÂÌÁÔÈÅÒ 

ÁÂÏÕÔ ÐÕÂÌÉÃ ÌÉÂÒÁÒÉÅÓ ÁÎÄ ȰÔÈÅ ÆÒÅÅ ÁÎÄ ÏÐÅÎ ÄÉÓÓÅÍÉÎÁÔÉÏÎ ÏÆ 

ÉÎÆÏÒÍÁÔÉÏÎ ÁÎÄ ÏÆ ÌÉÔÅÒÁÔÕÒÅȱɂbut only if rightsholders retain full 

and, presumably, eternal control.) 

http://chronicle.com/blogs/wiredcampus/google-book-search-settlement-20-the-latest-scorecard/20939
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ü James Grimmelmann posted a list ÏÆ ȰEssential Reading for Settlement 

Junkiesȟȱ ×ÈÉÃÈ ) ÈÁÖÅÎȭÔ ÃÏÖÅÒÅÄ ÓÅÐÁÒÁÔÅÌÙ ÁÎÄ ×ÈÉÃÈ ÄÏÅÓ ÐÏÉÎÔ ÔÏ 

some interesting items. 

ü Howard quotes a somewhat typical bit of Kahlian rhetoric from an 

/ÐÅÎ "ÏÏË !ÌÌÉÁÎÃÅ ÂÒÉÅÆȟ ÃÁÌÌÉÎÇ '"3ά ȰÍÏÒÅ ÌÉËÅÌÙ Á ÓÈÁÍ ÁÎÄ Á 

ÆÒÁÕÄ ÏÎ ÔÈÅ ÐÕÂÌÉÃȢȱ 
Some good links to some lively resources, some of them not covered 
here. 

Google Book Search Settlement: Updating the Numbers 
This Fred von Lohmann piece at Deeplinks appears in two parts—Part I on 
February 19, 2010, Part 2 on February 23, 2010. These are Google’s 
numbers; von Lohmann notes that others might dispute some of them. 
Without the useful discussion—these are brief posts and easy to read—
here are the key numbers: 

ü Total number of books in bibliographic records in the world = 174 

million  

ü Total number of books held by Google partner libraries = 42 million  

ü Total number of books subject to the amended settlement = 10 million 

(including those not yet scanned) 

ü As of February 8, 2010, 44,450 claim forms (that is, forms from 44,450 

authors and other rightsholders) and 485 lists had been received, 

ÃÏÖÅÒÉÎÇ ΫȢΫέ ÍÉÌÌÉÏÎ ÂÏÏËÓ ÁÎÄ ÊÕÓÔ ÕÎÄÅÒ άάȟΪΪΪ ȰÉÎÓÅÒÔÓȢȱ /Æ ΫȢΫΪβ 

million books claimed online, just under 620,000 are classified by 

Google as out of print, 488,000 as in print. In other words, 

rightsholders had claimed about 10% of the works in question. 

ü Another 6,818 rightsholders explicitly opted out, requesting exclusion, 

thus representing about 13% of 50,000 rightsholder responses. 

ü The average claim form (one of those truly meaningless averages) is 

for 895 books, with a relatively small number of publishers claiming 

most claimed works. In all, 71% of books were claimed by publishers, 

29% by authors.  

ü While Authors Guild claims mor e than 8,500 authors and AAP claims 

to represent over 300 publishers (imprints?), 30,000 authors and 

ÐÕÂÌÉÓÈÅÒÓ ÈÁÖÅ ÁÌÒÅÁÄÙ ÓÉÇÎÅÄ ÕÐ ÆÏÒ 'ÏÏÇÌÅȭÓ 0ÕÂÌÉÓÈÅÒ 0ÁÒÔÎÅÒ 

Program 
There’s some interesting discussion along with these numbers. As one 
among the 44,450 (I claimed six books that I knew to be in Google 
Books and where I had explicit reversion of rights from the publisher), I 
can attest that the claim process was both well publicized and quite easy. 
The relatively small number of claims at that point was probably 
meaningful. 

http://laboratorium.net/archive/2010/01/29/gbs_essential_readings_for_settlement_junkies
http://laboratorium.net/archive/2010/01/29/gbs_essential_readings_for_settlement_junkies
https://www.eff.org/deeplinks/2010/02/google-book-search-settlement-updating-numbers-0
https://www.eff.org/deeplinks/2010/02/google-book-search-settlement-updating-numbers-0
https://www.eff.org/deeplinks/2010/02/google-book-search-settlement-updating-numbers-0
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Google Argues for Approval of Book Search Settlement 
Norman Oder wrote this news analysis at Library Journal on February 12, 
2010—and it not only excerpts some tasty items from Google’s brief (and 
briefs from the plaintiffs), it includes a Scribd window on the full 77-
page Google brief. (All quoted material in this item is from the Google 
brief.) 

I think Oder’s pick for the most striking argument—cited as the 
subtitle for the LJ piece—is Google’s assertion that a monopolistic 
Institutional Subscription is worthwhile (although the subtitle misses the 
doublespeak of the excerpt itself): 

)Î ÓÕÍȟ ÇÒÁÎÔÉÎÇ 'ÏÏÇÌÅ ÔÈÅ ÒÉÇÈÔ ÔÏ ÉÎÃÌÕÄÅ ÕÎÃÌÁÉÍÅÄ ×ÏÒËÓ ÉÎ 
ÔÈÅ )ÎÓÔÉÔÕÔÉÏÎÁÌ 3ÕÂÓÃÒÉÐÔÉÏÎ ÓÅÒÖÅÓ ÔÈÅ ÐÒÏ-ÃÏÍÐÅÔÉÔÉÖÅ ÇÏÁÌ ÏÆ 
ÍÁËÉÎÇ Á ÄÅÓÉÒÁÂÌÅ ÎÅ× ÐÒÏÄÕÃÔ ÁÖÁÉÌÁÂÌÅ ÔÏ ÌÉÂÒÁÒÉÅÓȟ ÕÎÉÖÅÒÓÉÔÉÅÓ 
ÁÎÄ ÏÔÈÅÒ ÉÎÓÔÉÔÕÔÉÏÎÓ ÁÎÄ ÈÁÓ ÎÏ ÁÎÔÉÃÏÍÐÅÔÉÔÉÖÅ ÅØÃÌÕÓÉÏÎÁÒÙ 
ÅÆÆÅÃÔÓ ÏÎ ÏÔÈÅÒ ÐÏÔÅÎÔÉÁÌ ÃÏÍÐÅÔÉÔÏÒÓȢ )Ô ÉÓ ÉÎÄÉÓÐÕÔÁÂÌÙ ÍÏÒÅ 
ÐÒÏȤÃÏÍÐÅÔÉÔÉÖÅ ÁÎÄ ÏÕÔÐÕÔȤÅÎÈÁÎÃÉÎÇ ÔÏ ÈÁÖÅ ÏÎÅ ÓÅÌÌÅÒ ÒÁÔÈÅÒ 
ÔÈÁÎ ÎÏÎÅȢ 

It takes chutzpah to assert that a monopoly is pro-competitive. Few would 
deny that Google has chutzpah. (Oder then links to Robert Darnton’s 
disagreement.) Nor is Google shy to claim that the new service is not only a 
library but the greatest library in history: 

.Ï ÏÎÅ ÓÅÒÉÏÕÓÌÙ ÄÉÓÐÕÔÅÓ ÔÈÁÔ ÁÐÐÒÏÖÁÌ ÏÆ ÔÈÅ ÓÅÔÔÌÅÍÅÎÔ ×ÉÌÌ ÏÐÅÎ 
ÔÈÅ ÖÉÒÔÕÁÌ ÄÏÏÒÓ ÔÏ ÔÈÅ ÇÒÅÁÔÅÓÔ ÌÉÂÒÁÒÙ ÉÎ ÈÉÓÔÏÒÙȟ ×ÉÔÈÏÕÔ ÃÏÓÔÉÎÇ 
ÁÕÔÈÏÒÓ Á ÄÉÍÅ ÔÈÅÙ ÎÏ× ÒÅÃÅÉÖÅ ÏÒ ÁÒÅ ÌÉËÅÌÙ ÔÏ ÒÅÃÅÉÖÅ ÉÆ ÔÈÅ 
ÓÅÔÔÌÅÍÅÎÔ ÉÓ ÎÏÔ ÁÐÐÒÏÖÅÄȢ .ÏÒ ÄÏÅÓ ÁÎÙÏÎÅ ÓÅÒÉÏÕÓÌÙ ÄÉÓÐÕÔÅȟ 
ÔÈÏÕÇÈ ÆÅ× ÏÂÊÅÃÔÏÒÓ ÁÄÍÉÔȟ ÔÈÁÔ ÔÏ ÄÅÎÙ ÔÈÅ ÓÅÔÔÌÅÍÅÎÔ ×ÉÌÌ ËÅÅÐ 
ÔÈÏÓÅ ÌÉÂÒÁÒÙ ÄÏÏÒÓ ÌÏÃËÅÄ ×ÈÉÌÅ ÉÎÖÉÔÉÎÇ ÃÏÓÔÌÙȟ ÆÒÁÇÍÅÎÔÅÄ 
ÌÉÔÉÇÁÔÉÏÎ ÔÈÁÔ ÃÏÕÌÄ ÃÌÏÇ ÄÏÃËÅÔÓ ÁÒÏÕÎÄ ÔÈÅ ÃÏÕÎÔÒÙ ÆÏÒ ÙÅÁÒÓȢ 

Google points out the hypocrisy of Amazon’s questioning of Google 
market dominance and offers another mild suggestion that GBS2 would 
be a Very Good Thing: 

!ÎØÉÅÔÉÅÓ ÁÂÏÕÔ ×ÈÁÔ ÍÉÇÈÔ ÂÅ ÂÅÓÔ ÆÏÒ Á ÐÁÒÔÉÃÕÌÁÒ ÏÂÊÅÃÔÏÒ ÓÈÏÕÌÄ 
ÎÏÔ ÂÅÃÏÍÅ ÆÁÔÁÌ ÔÏ ×ÈÁÔ ÉÓ ÕÎÄÏÕÂÔÅÄÌÙ ÅØÔÒÁÏÒÄÉÎÁÒÉÌÙ ÇÏÏÄ ÆÏÒ 
ÁÌÌ ÃÌÁÓÓ ÍÅÍÂÅÒÓ ÁÎÄ ÆÏÒ ÔÈÅ ÇÅÎÅÒÁÌ ÐÕÂÌÉÃȢ 4ÈÅ !3! ÓÈÏÕÌÄ ÂÅ 
ÁÐÐÒÏÖÅÄ ÂÅÃÁÕÓÅ ÉÔ ÃÏÍÐÌÉÅÓ ×ÉÔÈ ÔÈÅ ÌÅÔÔÅÒ ÏÆ ÔÈÅ ÒÅÌÅÖÁÎÔ ÌÁ×Ó 
ÁÎÄ ÁÄÖÁÎÃÅÓ ÔÈÅÉÒ ÐÕÒÐÏÓÅÓ ÂÅÙÏÎÄ ÍÅÁÓÕÒÅȢ 4ÈÅ ÂÅÎÅÆÉÔÓ ÏÆ 
ÁÐÐÒÏÖÁÌ ÁÒÅ ÂÏÕÎÄÅÄ ÏÎÌÙ ÂÙ ÔÈÅ ÌÉÍÉÔÓ ÏÆ ÈÕÍÁÎ ÃÒÅÁÔÉÖÉÔÙ ÁÎÄ 
ÉÍÁÇÉÎÁÔÉÏÎȢ 4ÈÅ ÃÏÓÔÓ ÏÆ ÄÉÓÁÐÐÒÏÖÁÌ ÁÒÅ ÅÑÕÁÌÌÙ ÌÁÒÇÅȢ 

There’s more here, including some comments about GBS and libraries—
and I think Oder’s done a good job, so you should go read it directly 

http://www.libraryjournal.com/article/CA6719006.html?desc=topstory
http://www.libraryjournal.com/article/CA6719006.html?desc=topstory
http://www.libraryjournal.com/article/CA6719006.html?desc=topstory
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(thus providing eyeballs for lots’o’ads, deservedly). (“ASA”—the 
Amended Service Agreement—is GBS2.) 

Google throws down gauntlet: no more book settlement changes 
That’s the headline for John Timmer’s February 12, 2010 story at ars 
technica and his take on the February 11 filings (Google’s excerpted 
above)—except that it wasn’t just Google, it was all direct parties. 

4ÈÅ ÐÌÁÉÎÔÉÆÆÓȭ ÆÉÌÉÎÇÓ ÌÁÒÇÅÌÙ ÁÒÇÕÅ ÔÈÁÔ ÔÈÅ !3! ÍÅÅÔÓ ÔÈÅ ÎÅÅÄÓ ÏÆ 
ÔÈÅ ÃÌÁÓÓ ÔÈÅÙ ÒÅÐÒÅÓÅÎÔȢ !Ó ÓÕÃÈȟ ÔÈÅÉÒ ÆÉÌÉÎÇÓ ÆÏÃÕÓ ÏÎ ÔÈÅ ÆÁÃÔ ÔÈÁÔ 
ÒÉÇÈÔÓÈÏÌÄÅÒÓ ×ÉÌÌ ÂÅ ÒÅÃÅÉÖÉÎÇ ÒÅÁÓÏÎÁÂÌÅ ÐÁÙÍÅÎÔÓ ÆÒÏÍ 'ÏÏÇÌÅȟ 
ÁÎÄ ×ÉÌÌ ÒÅÔÁÉÎ Á ÓÉÇÎÉÆÉÃÁÎÔ ÄÅÇÒÅÅ ÏÆ ÃÏÎÔÒÏÌ ÏÖÅÒ ÔÈÅ ÄÉÓÐÌÁÙ ÁÎÄ 
ÓÁÌÅ ÏÆ ÔÈÅ ×ÏÒËÓȢ )Î ÇÅÎÅÒÁÌȟ ÔÈÅÓÅ ÁÒÇÕÍÅÎÔÓ ÄÕÃË ÔÈÅ ÌÁÒÇÅÒ ÌÅÇÁÌ 
ÉÓÓÕÅÓ ÉÄÅÎÔÉÆÉÅÄ ÂÙ ÔÈÅ $Ï* ÁÎÄ ÏÔÈÅÒ ÇÒÏÕÐÓȢ 

'ÏÏÇÌÅȟ ÉÎ ÃÏÎÔÒÁÓÔȟ ÔÁÃËÌÅÓ ÔÈÅÍ ÈÅÁÄ ÏÎȟ ÂÕÔ ÎÏÔ ÂÅÆÏÒÅ 
ÒÅÉÔÅÒÁÔÉÎÇ ÉÔÓ ÂÉÇ-ÐÉÃÔÕÒÅ ÔÁËÅ ÏÎ ÔÈÅ ÓÅÔÔÌÅÍÅÎÔȡ ÉÔÓ ÄÉÇÉÔÉÚÁÔÉÏÎ 
ÅÆÆÏÒÔÓ ÁÒÅ ÔÈÅ ÏÎÌÙ ÔÈÉÎÇ ÐÒÅÖÅÎÔÉÎÇ ÁÎÏÔÈÅÒ ,ÉÂÒÁÒÙ ÏÆ !ÌÅØÁÎÄÒÉÁ-
ÓÔÙÌÅ ÔÒÁÇÅÄÙȟ ÁÎÄ ÍÁËÉÎÇ ÔÈÅ ÒÅÓÕÌÔÓ ÁÖÁÉÌÁÂÌÅ ÉÓ Á ÐÕÂÌÉÃ ÇÏÏÄ ÔÈÁÔ 
ÓÈÏÕÌÄ ÏÖÅÒÒÉÄÅ ÐÅÔÔÙ ÃÏÎÃÅÒÎÓ ÒÁÉÓÅÄ ÂÙ ÉÔÓ ÃÏÍÐÅÔÉÔÏÒÓȢ 

Timmer’s take on Google and antitrust: 

'ÏÏÇÌÅ ÉÓ ÁÌÓÏ ÕÎÉÍÐÒÅÓÓÅÄ ÂÙ ÔÈÅ ÁÎÔÉÔÒÕÓÔ ×ÏÒÒÉÅÓȢ )ÔÓ ÃÏÍÐÅÔÉÔÏÒÓ 
ÉÎ ÔÈÅ ÂÏÏË ÓÃÁÎÎÉÎÇ ÆÉÅÌÄȟ ÌÉËÅ -ÉÃÒÏÓÏÆÔ ÁÎÄ 9ÁÈÏÏȟ ÈÁÖÅ ÄÒÏÐÐÅÄ 
ÏÕÔɂȱ4ÈÅÒÅ ÉÓȟ ÉÎ ÏÔÈÅÒ ×ÏÒÄÓȟ ÎÏ ȬÃÏÍÐÅÔÉÔÉÏÎȭ ÔÏ ȬÅÌÉÍÉÎÁÔÅȢȭȰ !Ó 
ÆÏÒ ÔÈÅ ÖÅÎÄÉÎÇ ÏÆ ÏÒÐÈÁÎÅÄ ×ÏÒËÓȟ 'ÏÏÇÌÅ ÎÏÔÅÓ ÔÈÁÔ ÉÔȭÓ Á ÎÅ× 
ÅÎÔÒÁÎÔ ÔÏ ÔÈÅ ÆÉÅÌÄȟ ×ÉÔÈ ÅÓÓÅÎÔÉÁÌÌÙ ÎÏ ÍÁÒËÅÔ ÓÈÁÒÅ ÉÎ ÂÏÏËÓ ÁÔ ÁÌÌȢ 
!Ó ÓÕÃÈȟ ÉÔ ÃÁÎȭÔ ÐÏÓÓÉÂÌÙ ÈÁÖÅ ÍÏÎÏÐÏÌÙ ÐÏ×ÅÒȟ ÁÎÄ ÉÔ ÃÏÎÔÅÎÄÓȟ 
ÃÏÎÔÒÁÒÙ ÔÏ ÔÈÅ ÁÒÇÕÍÅÎÔÓ ÍÁÄÅ ÂÙ ÏÔÈÅÒÓȟ ÔÈÁÔ ÉÔȭÓ ÕÎÌÉËÅÌÙ ÔÏ ÇÅÔ 
ÉÔȢ 

There’s more, and it’s another reasonably good take on the situation, 
although the final paragraph has one troublesome error: 

.ÅÖÅÒÔÈÅÌÅÓÓȟ ÔÈÅÒÅ ÁÒÅ Á ÃÏÕÐÌÅ ÏÆ ÔÈÉÎÇÓ ÔÈÁÔ 'ÏÏÇÌÅ ÃÏÕÌÄ ÄÏ ÔÈÁÔ 
×ÏÕÌÄ ÐÒÏÂÁÂÌÙ ÇÅÔ ÍÏÓÔ ÏÆ ÉÔÓ ÏÐÐÏÎÅÎÔÓ ÏÎ ÂÏÁÒÄȡ ÃÈÁÎÇÅ ÔÈÅ 
ÁÇÒÅÅÍÅÎÔ ÔÏ ÏÐÔ-ÏÕÔȟ ÁÎÄ ÔÕÒÎ ÉÔÓ ÅØÉÓÔÉÎÇ ÄÉÇÉÔÁÌ ÁÒÃÈÉÖÅÓ ÏÖÅÒ ÔÏ Á 
ÔÈÉÒÄ ÐÁÒÔÙȢ 4ÈÅ ÆÁÃÔ ÔÈÁÔ 'ÏÏÇÌÅ ÈÁÓ ÄÅÃÉÄÅÄ ÔÏ ÆÉÇÈÔ ÆÏÒ ÔÈÅ 
ÅØÉÓÔÉÎÇ !3! ÓÈÏ×Ó ÔÈÁÔ ÉÔȭÓ ÎÏÔ ÉÎÔÅÒÅÓÔÅÄ ÉÎ ÅÉÔÈÅÒ ÏÆ ÔÈÅÓÅ 
ÓÏÌÕÔÉÏÎÓȟ ÍÅÁÎÉÎÇ ÔÈÅ ÃÏÍÐÁÎÙ ÄÅÆÉÎÉÔÅÌÙ ×ÁÎÔÓ ÔÈÅ ÒÉÇÈÔÓ ÔÏ 
ÏÒÐÈÁÎÅÄ ×ÏÒËÓȟ ÁÎÄ ÉÔ ÉÎÔÅÎÄÓ ÔÏ ÌÅÖÅÒÁÇÅ ÉÔÓ ÄÉÇÉÔÁÌ ÃÏÌÌÅÃÔÉÏÎ ÉÎ 
ÉÍÐÒÏÖÉÎÇ ÉÔÓ ÄÁÔÁ ÁÎÁÌÙÓÉÓ ÃÁÐÁÂÉÌÉÔÉÅÓȢ 

Interesting that, two years later, “opt-out” (what GBS did call for) still 
hasn’t changed to “opt-in.” 

http://arstechnica.com/tech-policy/2010/02/google-throws-down-gauntlet-no-more-book-settlement-changes/
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GBS and the Judgement of Solomon 
Here’s an interesting opinion piece, published February 23, 2010 on 
Exact Editions by Adam Hodgkin after he read the transcript of the 
February 2010 fairness hearing. Hodgkin finds himself in “considerable 
admiration for the American legal system” including the whole idea of a 
fairness hearing. He also admires the process he saw Judge Chin going 
through—but says Chin “clearly needs” outside help, and suggests the 
Bible as a guide. 

4ÈÅ ÃÒÕÃÉÁÌ ÐÏÉÎÔ ÉÓ ÔÈÁÔ ÔÈÉÓ ÉÓ ÏÎÃÅ ÁÇÁÉÎ Á ÄÉÓÐÕÔÅ ÁÂÏÕÔ Á ÃÈÉÌÄ 
×ÈÏ ÓÈÏÕÌÄ ÈÁÖÅ Á ÌÏÎÇ ÁÎÄ ÈÅÁÌÔÈÙ ÆÕÔÕÒÅ ÁÎÄ ÔÈÅÒÅ ÉÓ Á ÄÁÎÇÅÒ 
ÔÈÁÔ ÉÔ ÍÁÙ ÂÅ ÓÍÏÔÈÅÒÅÄ ÏÒ ÔÏÒÎ ÁÐÁÒÔ ÉÎ ÈÉÓ ÃÈÁÍÂÅÒÓȢ 4ÈÅ 
ÏÒÐÈÁÎ ÂÏÏËÓ ÓÈÏÕÌÄ ÔÈÒÉÖÅȦ "ÕÔ ÔÈÅÒÅ ÁÒÅ ÔÏÏ ÍÁÎÙ ÊÅÁÌÏÕÓ ȬÆÏÓÔÅÒ 
ÐÁÒÅÎÔÓȭ ÁÎÄ ÔÈÅ ÊÕÄÇÅ ×ÉÌÌ ÎÅÅÄ Á ÍÁÓÔÅÒÌÙ ÓÔÒÏËÅ ÉÆ ÈÅ ÉÓ ÔÏ 
ÓÅÐÁÒÁÔÅ ÔÈÅ ÓÈÁÍÅÆÕÌ ÐÒÅÔÅÎÄÅÒÓ ÆÒÏÍ ÔÈÅ ÔÒÕÅ ÍÏÔÈÅÒȢ )Ó ÔÈÅÒÅ 
ÓÃÏÐÅ ÆÏÒ ÔÈÅ ÊÕÄÇÅ ÔÏ ÐÕÔ ÔÈÅ ÓÅÔÔÌÏÒÓ ÔÏ Á 3ÏÌÏÍÏÎÉÃ ÔÅÓÔȩ 

After a quote or two from the transcript, Hodgkin suggests that Google’s 
“with opt-in, there’s no settlement” stance was a bluff “to be called.” 

4ÈÅ ÐÁÒÔÉÅÓ ÓÈÏÕÌÄ ÂÅ ÆÏÒÃÅÄ ÔÏ ÌÉÖÅ ×ÉÔÈ Á ÐÕÒÅÌÙ ÏÐÔ-ÉÎ ÓÏÌÕÔÉÏÎȟ 
×ÈÉÃÈ ÉÎÃÉÄÅÎÔÁÌÌÙ ËÅÅÐÓ ÃÏÐÙÒÉÇÈÔ ÔÈÅ ÒÉÇÈÔ ×ÁÙ ÕÐȟ ×ÉÌÌ ËÅÅÐ 
5ÒÓÕÌÁ ÌÅ 'ÕÉÎȟ ÁÎÄ ÔÈÅ &ÒÅÎÃÈ ÁÎÄ 'ÅÒÍÁÎ ÇÏÖÅÒÎÍÅÎÔÓ ÈÁÐÐÙȠ ÏÒ 
ɉÁÎÄ ÁÔ ÔÈÉÓ ÐÏÉÎÔ *ÕÄÇÅ #ÈÉÎ ÎÅÅÄÓ ÔÏ ÓÔÒÏËÅ ÔÈÅ ÈÁÎÄÌÅ ÏÆ ÈÉÓ 
Ó×ÏÒÄȟ ÅÖÅÎ ÔÅÓÔ ÔÈÅ ÍÅÔÔÌÅ ÏÆ ÔÈÅ ÂÌÁÄÅ ×ÉÔÈ ÈÉÓ ÆÏÒÅÆÉÎÇÅÒɊ 'ÏÏÇÌÅ 
ÍÕÓÔ ÂÅ ÍÕÃÈ ÍÏÒÅ ÇÅÎÅÒÏÕÓ ×ÉÔÈ ÔÈÅ ÃÏÐÙÒÉÇÈÔÓ ÉÔ ÈÁÓ ÏÐÔÅÄ ÆÒÏÍ 
ÔÈÅ ÏÒÐÈÁÎÓȢ 'ÅÎÅÒÏÕÓ ÔÏ ÔÈÅ ÐÕÂÌÉÃ ÄÏÍÁÉÎ ÁÎÄ ÎÏÎ-ÅØÃÌÕÓÉÖÅ ÔÏ 
ÉÔÓ ÃÏÍÐÅÔÉÔÏÒÓȢ 

I guess the other side of that sword is that Google should be giving away 
orphan works in their entirety; I may be misreading that. Oddly enough, 
no comments on this audacious suggestion…but see below. 

And that’s it for general overviews and commentary while GBS—the 
original GBS or GBS2, also known as ASA—was still on the table, 
although there will be many more topical discussions to come. Now we 
jump forward a year…to March 2011, when Judge Denny Chin handed 
down his ruling on GBS2. 

General Notes: After the Outcome 
You already know the key point: Judge Chin rejected the proposal. This 
section includes a sampling of commentaries on that decision and what’s 
happened since, again focusing on overviews rather than specific topics 
covered later. 

http://exacteditions.blogspot.com/2010/02/gbs-and-judgement-of-solomon.html
http://www.scribd.com/doc/51331062/Google-Settlement-Rejection-Filing
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Google Books: Copyright Settlement Rejected 
That’s Kenneth Crews writing on March 22, 2011 on the blog of the 
Columnbia University Libraries Copyright Advisory Office. 

4Ï ÓÔÁÔÅ ÔÈÅ ÄÅÃÉÓÉÏÎ ÍÏÓÔ ÓÕÃÃÉÎÃÔÌÙȟ ÔÈÅ ÃÏÕÒÔ ÈÁÓ ÒÅÊÅÃÔÅÄ ÔÈÅ 
ÐÒÏÐÏÓÁÌȟ ÌÅÁÖÉÎÇ ÏÐÅÎ ÔÈÅ ÏÐÐÏÒÔÕÎÉÔÙ ÆÏÒ ÔÈÅ ÐÁÒÔÉÅÓ ÔÏ 
ÒÅÎÅÇÏÔÉÁÔÅ ÁÎÄ ÒÅÓÕÂÍÉÔȢ 4ÈÅ ÃÁÓÅ ÉÓ Á ÃÏÐÙÒÉÇÈÔ ÉÎÆÒÉÎÇÅÍÅÎÔ 
ÃÌÁÉÍ ÂÒÏÕÇÈÔ ÂÙ ÇÒÏÕÐÓ ÏÆ ÁÕÔÈÏÒÓ ÁÎÄ ÐÕÂÌÉÓÈÅÒÓɂÁÓ ÃÏÐÙÒÉÇÈÔ 
Ï×ÎÅÒÓɂÁÇÁÉÎÓÔ 'ÏÏÇÌÅȟ ÁÓÓÅÒÔÉÎÇ ÔÈÁÔ ÔÈÅ ÓÃÁÎÎÉÎÇ ÏÆ ÂÏÏËÓ ÁÎÄ 
ÔÈÅ ÄÅÖÅÌÏÐÍÅÎÔ ÏÆ Á ÓÅÁÒÃÈÁÂÌÅ ÄÁÔÁÂÁÓÅ ÉÓ ÁÎ ÉÎÆÒÉÎÇÅÍÅÎÔ ÏÆ 
ÃÏÐÙÒÉÇÈÔȢ 4ÈÅ ÆÁÃÔÓ ÁÎÄ ÔÈÅ ÌÉÔÉÇÁÔÉÏÎ ÁÒÅ ÎÁÔÕÒÁÌÌÙ ÍÕÃÈ ÍÏÒÅ 
ÃÏÍÐÌÅØȟ ÂÕÔ ÁÌÌÅÇÅÄ ÉÎÆÒÉÎÇÅÍÅÎÔ ÉÓ ÁÔ ÔÈÅ ÃÏÒÅȢ 4ÈÅ ÓÅÔÔÌÅÍÅÎÔ 
ÈÁÄ ÓÏÍÅ ÉÍÐÏÒÔÁÎÔ ÓÕÐÐÏÒÔȟ ÂÕÔ ÉÔ ÁÌÓÏ ÅÎÃÏÕÎÔÅÒÅÄ ÓÉÇÎÉÆÉÃÁÎÔ 
ÃÒÉÔÉÃÉÓÍȢ 

Chin noted that the vast majority of comments received objected to the 
settlement and found significance in the fact that 6,800 class members 
had opted out. 

)Î ÔÈÉÓ ÃÏÎÔÅØÔȟ ÔÈÅ ÃÏÕÒÔ ÅØÁÍÉÎÅÄ ÔÈÅ ÓÏÍÅ×ÈÁÔ ÔÅÃÈÎÉÃÁÌ 
ÑÕÅÓÔÉÏÎ ÏÆ ×ÈÅÔÈÅÒ ÔÈÅ ÒÅÐÒÅÓÅÎÔÁÔÉÖÅ ÍÅÍÂÅÒÓ ÏÆ ÔÈÅ ÃÌÁÓÓ ÃÏÕÌÄ 
ÁÄÅÑÕÁÔÅÌÙ ÒÅÐÒÅÓÅÎÔ ÔÈÅ ÍÁÎÙ ÄÉÆÆÅÒÅÎÔ ÉÎÔÅÒÅÓÔÓ ÏÆ ÔÈÅ ÍÕÌÔÉÔÕÄÅÓ 
ÏÆ ÒÉÇÈÔÓÈÏÌÄÅÒÓ ÐÏÔÅÎÔÉÁÌÌÙ ÁÆÆÅÃÔÅÄ ÂÙ ÔÈÅ ÓÅÔÔÌÅÍÅÎÔȢ (ÅÒÅ ÉÓ 
×ÈÅÒÅ ÔÈÅ ÃÏÕÒÔ ÃÁÍÅ ÄÏ×Î ÍÏÓÔ ÂÌÕÎÔÌÙ ÁÇÁÉÎÓÔ ÔÈÅ ÓÅÔÔÌÅÍÅÎÔȢ 
!ÍÏÎÇ ÔÈÅ ÃÏÎÃÌÕÓÉÏÎÓȡ 

4ÈÅ ÃÌÁÓÓ ÒÅÐÒÅÓÅÎÔÁÔÉÖÅÓ ×ÏÕÌÄ ÂÅ ÁÕÔÈÏÒÉÚÅÄ ÔÏ ÅÓÔÁÂÌÉÓÈ Á 
ÒÅÇÉÓÔÒÙ ÁÎÄ Á ÆÉÄÕÃÉÁÒÙ ÔÏ ÅØÐÌÏÉÔ ÔÈÅ ÕÓÅ ÏÆ ÕÎÃÌÁÉÍÅÄ ÂÏÏËÓ ɉÉȢÅȢȟ 
ÏÒÐÈÁÎ ×ÏÒËÓɊȢ 4ÈÅ ÃÏÕÒÔ ÆÏÕÎÄ ÔÈÁÔ #ÏÎÇÒÅÓÓȟ ÁÎÄ ÎÏÔ ÔÈÅ ÃÏÕÒÔȟ 
ÉÓ ÂÅÓÔ ÁÂÌÅ ÔÏ ÁÄÄÒÅÓÓ ÔÈÅ ÉÎÔÅÒÅÓÔÓ ÏÆ ÏÒÐÈÁÎ ×ÏÒËÓȢ -ÏÒÅÏÖÅÒȟ ÔÈÅ 
ÍÁÔÔÅÒ ÏÆ ÏÒÐÈÁÎÓ ÓÈÏÕÌÄ ÎÏÔ ÂÅ ÄÅÃÉÄÅÄ ȰÔÈÒÏÕÇÈ ÁÎ ÁÇÒÅÅÍÅÎÔ 
ÁÍÏÎÇ ÐÒÉÖÁÔÅȟ ÓÅÌÆ-ÉÎÔÅÒÅÓÔÅÄ ÐÁÒÔÉÅÓȢȱ 

4ÈÅ ÐÒÏÐÏÓÅÄ ÓÅÔÔÌÅÍÅÎÔ ×ÏÕÌÄ ÇÉÖÅ ÔÈÅ ÐÁÒÔÉÅÓ ÁÕÔÈÏÒÉÚÁÔÉÏÎÓ ÔÈÁÔ 
ÇÏ ÆÁÒ ÂÅÙÏÎÄ ÔÈÅ ÏÒÉÇÉÎÁÌ ÃÌÁÉÍÓ ÒÁÉÓÅÄ ÉÎ ÔÈÅ ÃÁÓÅȢ /ÎÅ ÔÅÌÌÉÎÇ 
ÓÔÁÔÅÍÅÎÔȡ Ȱ4ÈÅÒÅ ×ÁÓ ÎÏ ÁÌÌÅÇÁÔÉÏÎ ÔÈÁÔ 'ÏÏÇÌÅ ×ÁÓ ÍÁËÉÎÇ ÆÕÌÌ 
ÂÏÏËÓ ÁÖÁÉÌÁÂÌÅ ÏÎÌÉÎÅȟ ÁÎÄ ÔÈÅ ÃÁÓÅ ×ÁÓ ÎÏÔ ÁÂÏÕÔ ÆÕÌÌ ÁÃÃÅÓÓ ÔÏ 
ÃÏÐÙÒÉÇÈÔÅÄ ×ÏÒËÓȢ 4ÈÅ ÃÁÓÅ ×ÁÓ ÁÂÏÕÔ ÔÈÅ ÕÓÅ ÏÆ ÁÎ ÉÎÄÅØÉÎÇ ÁÎÄ 
ÓÅÁÒÃÈÉÎÇ ÔÏÏÌȟ ÎÏÔ ÔÈÅ ÓÁÌÅ ÏÆ ÃÏÍÐÌÅÔÅ ÃÏÐÙÒÉÇÈÔÅÄ ×ÏÒËÓȢȱ 

4ÈÅ ÉÎÔÅÒÅÓÔÓ ÏÆ ÔÈÅ ÒÅÐÒÅÓÅÎÔÁÔÉÖÅÓ ÁÒÅ ÓÏÍÅÔÉÍÅÓ ÉÎ ÄÉÒÅÃÔ ÃÏÎÆÌÉÃÔ 
×ÉÔÈ ÌÁÒÇÅ ÎÕÍÂÅÒÓ ÏÆ ÒÉÇÈÔÓÈÏÌÄÅÒÓȢ 4ÈÅ ÃÏÕÒÔ ÍÅÎÔÉÏÎÅÄ ÅÓÐÅÃÉÁÌÌÙ 
ÔÈÁÔ ÍÁÎÙ ÁÃÁÄÅÍÉÃ ÁÕÔÈÏÒÓ ÄÏ ÎÏÔ ÓÈÁÒÅ ÔÈÅ ÐÒÏÆÉÔ ÍÏÔÉÖÅÓ ÏÆ ÔÈÅ 
ÒÅÐÒÅÓÅÎÔÁÔÉÖÅÓȟ ÁÎÄ ÔÈÅ ÐÒÏÆÉÔ ÍÏÔÉÖÅ ÉÓ ÁÔ ÏÄÄÓ ×ÉÔÈ ÔÈÅ ÉÎÔÅÒÅÓÔÓ ÏÆ 
Ï×ÎÅÒÓ ÏÆ ÕÎÃÌÁÉÍÅÄ ×ÏÒËÓȡ Ȱ4ÈÅ ÐÁÒÔÉÅÓ ÈÁÖÅ ÌÉÔÔÌÅ ÉÎÃÅÎÔÉÖÅ ÔÏ 

http://copyright.columbia.edu/copyright/2011/03/22/google-books-copyright-settlement-rejected/
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ÉÄÅÎÔÉÆÙ ÁÎÄ ÌÏÃÁÔÅ ÔÈÅ Ï×ÎÅÒÓ ÏÆ ÕÎÃÌÁÉÍÅÄ ×ÏÒËÓȟ ÁÓ ÆÅ×ÅÒ ÏÐÔ-ÏÕÔÓ 
×ÉÌÌ ÍÅÁÎ ÍÏÒÅ ÕÎÃÌÁÉÍÅÄ ×ÏÒËÓ ÆÏÒ 'ÏÏÇÌÅ ÔÏ ÅØÐÌÏÉÔȢȱ 

Chin also objected to opt-out on a fundamental basis and had other 
issues. He suggested that the parties revise the settlement, clearly guiding 
them toward an opt-in system. 

Crews closes a tight summary with some possibilities as to what 
might come next: 

4ÈÅ ÐÁÒÔÉÅÓ ÍÁÙ ÁÃÃÅÐÔ ÔÈÅ ÉÎÖÉÔÁÔÉÏÎ ÔÏ ÃÏÎÖÅÒÔ ÔÈÅ ÐÒÏÐÏÓÁÌ ÔÏ 
ȰÏÐÔ ÉÎȟȱ ÂÕÔ ÔÈÁÔ ×ÏÕÌÄ ÕÎÄÅÒÃÕÔ ÔÈÅ ÁÂÉÌÉÔÙ ÔÏ ÉÎÃÌÕÄÅ ÏÒÐÈÁÎ 
×ÏÒËÓ ÉÎ ÔÈÅ ÄÁÔÁÂÁÓÅȢ 4ÈÅ ÐÁÒÔÉÅÓ ÃÏÕÌÄ ÁÂÁÎÄÏÎ ÔÈÅ ÓÅÔÔÌÅÍÅÎÔ 
ÁÎÄ ÒÅÔÕÒÎ ÔÏ ÌÉÔÉÇÁÔÉÏÎȟ ÂÕÔ ÔÈÁÔ ÃÈÏÉÃÅ ÉÓ ÆÒÁÕÇÈÔ ×ÉÔÈ ÅØÐÅÎÓÅȟ 
ÄÅÌÁÙȟ ÁÎÄ ÒÉÓËÓȢ 4ÈÅ ÐÁÒÔÉÅÓ ÃÏÕÌÄ ÁÐÐÅÁÌ ÔÏ ÔÈÅ 3ÅÃÏÎÄ #ÉÒÃÕÉÔȢ 
7ÉÔÈ ÓÏ ÍÕÃÈ ÉÎÖÅÓÔÅÄ ÔÏ ÄÁÔÅȟ ÁÎ ÁÐÐÅÁÌ ÐÏÓÅÓ ÃÏÍÐÁÒÁÔÉÖÅÌÙ 
ÍÏÄÅÓÔ ÃÏÓÔÓ ÁÎÄ ÆÅ× ÄÏ×ÎÓÉÄÅÓȢ 4ÈÅ ÍÏÒÅ ÄÉÆÆÉÃÕÌÔ ÐÒÅÄÉÃÔÉÏÎȟ 
ÈÏ×ÅÖÅÒȟ ÉÓ ×ÈÅÔÈÅÒ #ÏÎÇÒÅÓÓ ×ÉÌÌ ÔÁËÅ ÕÐ ÔÈÅ ÃÏÕÒÔȭÓ ÃÈÁÌÌÅÎÇÅ ÁÎÄ 
×ÈÅÔÈÅÒ ÉÔ ÉÓ ÃÁÐÁÂÌÅ ÏÆ ÃÒÁÆÔÉÎÇ ÌÅÇÉÓÌÁÔÉÏÎ ÏÎ ÔÈÉÓ ÔÈÏÒÎÙ ÓÕÂÊÅÃÔ 
ÔÈÁÔ ÍÉÇÈÔ ÁÃÔÕÁÌÌÙ ÓÅÒÖÅ ÔÈÅ ÉÎÔÅÒÅÓÔÓ ÏÆ ÁÕÔÈÏÒÓȟ ÐÕÂÌÉÓÈÅÒÓȟ 
ÏÎÌÉÎÅ ÓÅÒÖÉÃÅÓȟ ÌÉÂÒÁÒÉÅÓȟ ÁÎÄ ÔÈÅ ÐÕÂÌÉÃȢ 

I can only commend Crews’ successful (and I suspect difficult) attempt 
to write that last sentence without an emoticon. Oh, I think that’s an easy 
challenge: Congress crafting balanced copyright legislation is a lot less 
likely than Congress adopting single-payer health care. 

Federal judge rejects Google book monopoly 
Crews tried very hard to offer an objective summary and, I believe, 
succeeded admirably. Most other writers felt no such compunctions—as 
in the title of this Timothy B. Lee piece on March 22, 2011 at ars 
technica. A few excerpts: 

*ÕÄÇÅ #ÈÉÎ ÎÏÔÅÄ ÔÈÁÔ ÔÈÅÒÅ ×ÅÒÅ ÍÁÎÙ ÃÏÎÆÌÉÃÔÓ ÏÆ ÉÎÔÅÒÅÓÔÓ 
ÂÅÔ×ÅÅÎ ÔÈÅ ÎÁÍÅÄ ÐÌÁÉÎÔÉÆÆÓ ɉÔÈÅ !ÕÔÈÏÒÓ 'ÕÉÌÄ ÁÎÄ ÔÈÅ 
!ÓÓÏÃÉÁÔÉÏÎ ÏÆ !ÍÅÒÉÃÁÎ 0ÕÂÌÉÓÈÅÒÓɊ ÁÎÄ ÃÏÐÙÒÉÇÈÔ ÈÏÌÄÅÒÓ ÔÈÅÙ 
×ÅÒÅ ÓÕÐÐÏÓÅÄ ÔÏ ÒÅÐÒÅÓÅÎÔȢ &ÏÒ ÅØÁÍÐÌÅȟ Á ÇÒÏÕÐ ÏÆ ÁÃÁÄÅÍÉÃ 
ÁÕÔÈÏÒÓ ÁÒÇÕÅÄ ÔÈÁÔ ÍÁÎÙ ÁÃÁÄÅÍÉÃÓ ÓÅÅË ÔÏ ÍÁØÉÍÉÚÅ ÁÃÃÅÓÓ ÔÏ 
ÔÈÅÉÒ ×ÏÒËÓȟ ×ÈÅÒÅÁÓ ÔÈÅ ÎÁÍÅÄ ÐÌÁÉÎÔÉÆÆÓ ×ÅÒÅ ÃÏÍÍÅÒÃÉÁÌ ÁÕÔÈÏÒÓ 
ÁÎÄ ÐÕÂÌÉÓÈÅÒÓ ÆÏÃÕÓÅÄ ÏÎ ÍÁØÉÍÉÚÉÎÇ ÐÒÏÆÉÔÓȢ 4ÈÅ ÓÅÔÔÌÅÍÅÎÔ ×ÁÓ 
ÁÌÓÏ ÏÐÐÏÓÅÄ ÂÙ ÎÕÍÅÒÏÕÓ ÇÒÏÕÐÓ ÏÆ ÆÏÒÅÉÇÎ ÁÕÔÈÏÒÓ ×ÈÏ ÁÒÇÕÅÄ 
ÔÈÁÔ ÔÈÅÉÒ ÉÎÔÅÒÅÓÔÓ ÈÁÄ ÎÏÔ ÂÅÅÎ ÁÄÅÑÕÁÔÅÌÙ ÒÅÐÒÅÓÅÎÔÅÄ ÉÎ 
ÎÅÇÏÔÉÁÔÉÏÎÓȢ 4ÈÅÙ ÁÌÓÏ ÁÒÇÕÅÄ ÔÈÁÔ ÔÈÅ ÏÐÔ-ÏÕÔ ÒÅÑÕÉÒÅÍÅÎÔÓ ×ÅÒÅ 
ÐÁÒÔÉÃÕÌÁÒÌÙ ÂÕÒÄÅÎÓÏÍÅ ÆÏÒ ÆÏÒÅÉÇÎ ÁÕÔÈÏÒÓ ÁÎÄ ÔÈÁÔ ÔÈÅ 
ÓÅÔÔÌÅÍÅÎÔ ÃÏÎÆÌÉÃÔÅÄ ×ÉÔÈ ÉÎÔÅÒÎÁÔÉÏÎÁÌ ÔÒÅÁÔÙ ÏÂÌÉÇÁÔÉÏÎÓȢ 

http://arstechnica.com/tech-policy/2011/03/judge-rejects-google-book-monopoly/
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The article refers to “significant antitrust concerns”—a little softer than 
“monopoly” in the title. Lee does note some objections that did not 
apparently impress the judge, such as arguments that rightsholders lacked 
adequate notice and privacy concerns. 

I’m a little mystified by the last sentence in this paragraph: 

)ÔȭÓ ÕÎÃÌÅÁÒ ×ÈÅÒÅ ÔÈÉÎÇÓ ÇÏ ÆÒÏÍ ÈÅÒÅȢ 4ÈÅ ÓÅÔÔÌÅÍÅÎÔ ×ÁÓ ÔÈÅ 
ÐÒÏÄÕÃÔ ÏÆ ÓÅÖÅÒÁÌ ÙÅÁÒÓȭ ÎÅÇÏÔÉÁÔÉÏÎȟ ÁÎÄ *ÕÄÇÅ #ÈÉÎ ÔÏÏË ÍÏÒÅ 
ÔÈÁÎ Á ÙÅÁÒ ÔÏ ÈÁÎÄ ÄÏ×Î ÈÉÓ ÄÅÃÉÓÉÏÎȢ 7ÉÔÈ ÔÈÅ ÏÎÌÉÎÅ ÂÏÏËÓ 
ÍÁÒËÅÔ ÅÖÏÌÖÉÎÇ ÒÁÐÉÄÌÙȟ ÔÈÅ ÃÁÓÅ ÍÁÙ ÇÒÏ× ÌÅÓÓ ÉÍÐÏÒÔÁÎÔ ÁÓ !ÐÐÌÅȟ 
!ÍÁÚÏÎȟ ÁÎÄ ÏÔÈÅÒ ÃÏÍÐÅÔÉÔÏÒÓ ÂÕÉÌÄ ÔÈÅÉÒ Ï×Î ÄÉÇÉÔÁÌ ÂÏÏË 
ÅÍÐÉÒÅÓȢ 

Work being done by Apple and Amazon to scan out of print books and 
make them visible or available: Zero, as far as I can tell. Is this a 
technophile’s subtle version of “it’s old, nobody cares anyway”? 

Quite a few comments, and some are interesting—but there’s also 
this from someone who “deal[s] with copyright and IP on a daily basis in 
our work”: 

4ÈÅ ÃÏÎÃÅÐÔ ÏÆ ÏÒÐÈÁÎ ×ÏÒËÓ ×ÁÓ ÄÒÕÍÍÅÄ ÕÐ ÂÙ ÐÕÂÌÉÓÈÅÒÓ ÁÎÄ 
ÏÔÈÅÒÓ ×ÈÏ ÄÏÎȭÔ ÒÅÁÌÌÙ ×ÁÎÔ ÔÏ ÐÕÔ ÔÈÅ ÔÉÍÅ ÉÎÔÏ ÆÉÎÄÉÎÇ ÔÈÅ 
Ï×ÎÅÒÓ ÏÆ ÃÏÐÙÒÉÇÈÔÅÄ ×ÏÒËÓȢ 4ÈÅÙ ×ÁÎÔ ÁÎ ÏÕÔ ÓÏ ÔÈÁÔ ÔÈÅÙ ÃÁÎ 
ÁÖÏÉÄ ÐÕÎÉÔÉÖÅ ÐÕÎÉÓÈÍÅÎÔ ×ÈÅÎ ÔÈÅÙȭÒÅ ÃÁÕÇÈÔ ÁÂÕÓÉÎÇ ÓÏÍÅÏÎÅȭÓ 
ÃÏÐÙÒÉÇÈÔȢ 

I’m sorry, but that’s nonsense. Publishers don’t give a damn about orphan 
works; otherwise they wouldn’t be orphan works. Later, the 
pseudonymous commenter offers a similar piece of nonsense: 

/ÒÐÈÁÎ ×ÏÒËÓ ÉÓ ÓÈÏÒÔÈÁÎÄ ÆÏÒ ÓÈÏÒÔÃÕÔÓ ÔÏ ÌÁÚÙ ÍÁÎÁÇÉÎÇ ÏÆ 
ÃÏÐÙÒÉÇÈÔÓȟ ÁÎÄ ÁÖÏÉÄÉÎÇ ÐÁÙÉÎÇ Ï×ÎÅÒÓ ÏÆ ÔÈÏÓÅ ÃÏÐÙÒÉÇÈÔÓȟ ÁÎÄ 
×ÈÅÎ ÔÈÅÙȭÒÅ ÃÁÕÇÈÔ ÁÖÏÉÄ ÁÎÙ ÐÅÎÁÌÔÉÅÓ ÐÏÓÓÉÂÌÅȢ 

Actually, the final paragraph of the comment is a dead giveaway as to the 
sort of balanced copyright this person finds proper: 

) ÃÁÎ ÉÍÁÇÉÎÅ ÁÎ ÏÒÐÈÁÎ ×ÏÒËÓ ÂÉÌÌ ÔÈÁÔ ÁÃÔÕÁÌÌÙ ×ÏÕÌÄ ÓÅÒÖÅ ÔÈÅ 
ÉÎÔÅÒÅÓÔÓ ÏÆ ÐÕÂÌÉÓÈÅÒÓ ÁÎÄ ÁÕÔÈÏÒÓ ÁÌÉËÅȢ "ÕÔ ×ÈÁÔ ×Å ÈÁÖÅ ÎÏ× ÉÓ 
ÎÏÔ ÉÔȢ 

Note whose interests are not included in that exhaustive list? Readers, 
librarians, the public good, the advancement of new creative endeavors. 
Nope: It’s all about authors and publishers. Period. 

2Ëó¾v ù7Āv³ ù'»¾Ëíóù=Û¾Ë¾ÏË 
That’s James Grimmelmann’s title for this fairly long March 22, 2011 
analysis at The Laboratorium. (How long? 3,977 words, not including the 

http://laboratorium.net/archive/2011/03/22/inside_judge_chins_opinion
http://laboratorium.net/archive/2011/03/22/inside_judge_chins_opinion
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comments—less than one-tenth the length of this roundup, but that’s 
pretty long for a narrow-column blog post!) 

) ÈÁÖÅ ÎÏ× ÈÁÄ ÔÈÅ ÃÈÁÎÃÅ ÔÏ ÇÏ ÔÈÒÏÕÇÈ *ÕÄÇÅ #ÈÉÎȭÓ ÏÐÉÎÉÏÎ 
ÒÅÊÅÃÔÉÎÇ ÔÈÅ ÐÒÏÐÏÓÅÄ 'ÏÏÇÌÅ "ÏÏËÓ ÓÅÔÔÌÅÍÅÎÔ ÆÏÒ ÔÈÅ ÔÈÉÒÄ ÔÉÍÅȢ ) 
ÁÍ ÓÔÒÕÃË ÂÙ ÈÏ× ÍÕÃÈɂÁÎÄ ÈÏ× ÌÉÔÔÌÅɂÉÔ ÓÁÙÓȢ )ÔÓ ÈÏÌÄÉÎÇ ÉÓ ÃÌÅÁÒ 
ÁÎÄ ÄÉÒÅÃÔȡ ÔÈÅ ÓÅÔÔÌÅÍÅÎÔ Ȱ×ÏÕÌÄ ÒÅÌÅÁÓÅ 'ÏÏÇÌÅ ɉÁÎÄ ÏÔÈÅÒÓ ÆÏÒ 
ÃÅÒÔÁÉÎ ÆÕÔÕÒÅ ÁÃÔÓ ȣ ÁÎ ÁÒÒÁÎÇÅÍÅÎÔ ÔÈÁÔ ÅØÃÅÅÄÓ ×ÈÁÔ ÔÈÅ ÃÏÕÒÔ 
ÍÁÙ ÐÅÒÍÉÔ ÕÎÄÅÒ 2ÕÌÅ άέȢȱ ɉάΫɊ 4ÈÅ ÌÅÇÁÌ ÁÎÁÌÙÓÉÓ ÓÕÐÐÏÒÔÉÎÇ ÔÈÉÓ 
ÃÏÎÃÌÕÓÉÏÎ ÔÁËÅÓ ÐÅÒÈÁÐÓ ÆÉÖÅ ÐÁÇÅÓ ÏÕÔ ÏÆ ÆÏÒÔÙ-ÅÉÇÈÔȢ 4ÈÅ ÒÅÓÔ ÏÆ ÔÈÅ 
ÏÐÉÎÉÏÎ ÉÓ ȣ ×ÅÌÌȟ ÉÔȭÓ ÃÏÍÐÌÉÃÁÔÅÄȢ 

Of seven kinds of objections—notice, representation, future releases, 
copyright, antitrust, privacy and international—Grimmelmann concludes 
that “future releases” is the only one found sufficient for rejecting the 
settlement. Privacy gets short shrift, as does (appropriately, in my 
opinion) notice. The others are noted but not ruled on. 

7ÈÁÔ ÉÓ ÇÏÉÎÇ ÏÎ ÈÅÒÅȩ 4ÈÅ ÆÕÔÕÒÅ ÒÅÌÅÁÓÅÓ ÉÓÓÕÅÓ ÁÒÅ ÓÕÆÆÉÃÉÅÎÔ ÂÙ 
ÔÈÅÍÓÅÌÖÅÓ ÔÏ ÒÅÊÅÃÔ ÔÈÅ ÓÅÔÔÌÅÍÅÎÔȠ ÉÎÄÅÅÄȟ ÈÁÖÉÎÇ ÃÏÎÃÌÕÄÅÄ ÔÈÁÔ 
ÔÈÅ ÓÅÔÔÌÅÍÅÎÔ ȰÅØÃÅÅÄÓ ×ÈÁÔ ÔÈÅ ÃÏÕÒÔ ÍÁÙ ÐÅÒÍÉÔ ÕÎÄÅÒ 2ÕÌÅ άέȱ 
ɉάΫȟ ÅÍÐÈÁÓÉÓ ÁÄÄÅÄɊȟ *ÕÄÇÅ #ÈÉÎ ÌÅÆÔ ÈÉÍÓÅÌÆ ÎÏ ÃÈÏÉÃÅ ÂÕÔ ÔÏ 
ÒÅÊÅÃÔ ÉÔȢ 4ÈÅ ÒÅÓÔ ÏÆ ÔÈÅ ÏÐÉÎÉÏÎ ÐÒÏÖÉÄÅÓ ÒÅÁÓÏÎÓ ÔÏ ÓÕÐÐÏÒÔ ÔÈÁÔ 
ÒÅÓÕÌÔɂÂÕÔ ÔÈÅ ÏÐÉÎÉÏÎ ÉÓ ÃÁÇÅÙ ÁÓ ÔÏ ×ÈÉÃÈ ÏÆ ÔÈÅÓÅ ÁÒÅ ÁÄÄÉÔÉÏÎÁÌ 
ÌÅÇÁÌ ÒÁÔÉÏÎÁÌÅÓȟ ÁÎÄ ×ÈÉÃÈ ÁÒÅ ÊÕÓÔ ÐÏÌÉÃÙ ÁÒÇÕÍÅÎÔÓȢ 

Why so cagey? Either Chin deliberately wrote a “minimalist opinion” or 
he rolled everything up into the ultimate question of fairness. I love this 
sentence: “If hard cases make bad law, then perhaps big cases make 
strange law.” 

4ÈÅ ÏÔÈÅÒ ÔÈÉÎÇ ÔÈÁÔ ÓÔÒÕÃË ÍÅ ÉÍÍÅÄÉÁÔÅÌÙ ÁÂÏÕÔ ÔÈÅ ÏÐÉÎÉÏÎ ×ÁÓ 
ÔÈÅ ÒÅÍÁÒËÁÂÌÅ ÄÉÖÅÒÓÉÔÙ ÏÆ ÏÂÊÅÃÔÏÒÓ ×ÈÏÓÅ ÖÉÅ×Ó ÉÔ ÃÉÔÅÓȢ )Ô ÑÕÏÔÅÓ 
ÆÒÏÍ ÄÏÚÅÎÓ ÏÆ ÄÉÆÆÅÒÅÎÔ ÆÉÌÉÎÇÓȟ ÉÎÃÌÕÄÉÎÇ ÏÎÅ ÎÏÔÁÂÌÅ ÐÁÓÓÁÇÅ ÏÎ 
ÐÁÇÅÓ έέ ÁÎÄ έή ÔÈÁÔ ÐÕÌÌ ÔÏÇÅÔÈÅÒ ÃÏÎÃÅÒÎÓ ÆÒÏÍ ÆÏÕÒ ÁÕÔÈÏÒÓ ÁÎÄ Á 
ÐÁÉÒ ÏÆ ÌÉÔÅÒÁÒÙ ÁÇÅÎÔÓ ÁÂÏÕÔ ÔÈÅ ÓÅÔÔÌÅÍÅÎÔȭÓ ÏÐÔ-ÏÕÔ ÓÔÒÕÃÔÕÒÅȢ 4ÈÉÓ 
ÉÓ Á ÑÕÉÅÔÌÙ ÅÆÆÅÃÔÉÖÅ ÐÉÅÃÅ ÏÆ ÊÕÄÉÃÉÁÌ ÒÈÅÔÏÒÉÃȡ ÉÔ ÅÍÐÈÁÓÉÚÅÓ ÔÈÅ 
ÒÁÎÇÅ ÏÆ ÏÂÊÅÃÔÏÒÓ ÁÓ ×ÅÌÌ ÁÓ ÔÈÅ ÒÁÎÇÅ ÏÆ ÏÂÊÅÃÔÉÏÎÓȢ 4ÈÉÓ ÇÏÅÓ ÁÌÏÎÇ 
×ÉÔÈ ÉÔÓ ÅÍÐÈÁÓÉÓ ÏÎ ÔÈÅ ȰÇÒÅÁÔ ÉÎ ÎÕÍÂÅÒȱ ÏÂÊÅÃÔÉÏÎÓ ÁÎÄ ÔÈÅ 
ȰÅØÔÒÅÍÅÌÙ ÈÉÇÈ ÎÕÍÂÅÒ ÏÆȱ ÏÐÔ-ÏÕÔÓȡ ÐÅÒÓÕÁÄÉÎÇ ÔÈÅ ÒÅÁÄÅÒ ÔÈÁÔ 
ÃÌÁÓÓ ÍÅÍÂÅÒÓ ÄÉÓÁÐÐÒÏÖÅ ÏÆ ÔÈÅ ÓÅÔÔÌÅÍÅÎÔȢ 

That’s the high level—and the first 600 words of the post. The rest looks 
at details. It’s certainly worth reading. Just a few highlights: 

#ÈÉÎ ÈÁÓ ÓÅÔ ÕÐ Á ÄÉÃÈÏÔÏÍÙȡ 'ÏÏÇÌÅȭÓ ÐÁÓÔ ÃÏÎÄÕÃÔ ÉÎ ÓÃÁÎÎÉÎÇ 
ÁÎÄ ÓÅÁÒÃÈÉÎÇ ×ÁÓ ÔÈÅ ÓÕÂÊÅÃÔ ÏÆ ÔÈÅ ÌÁ×ÓÕÉÔȟ ÂÕÔ ÉÔ ÉÓ 'ÏÏÇÌÅȭÓ 
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ÆÕÔÕÒÅ ÃÏÎÄÕÃÔ ÉÎ ÓÅÌÌÉÎÇ ×ÈÏÌÅ ÂÏÏËÓ ÔÈÁÔ ×ÏÕÌÄ ÁÕÔÈÏÒÉÚÅÄ ÂÙ ÔÈÅ 
ÓÅÔÔÌÅÍÅÎÔȢ 4ÈÅ ÃÁÓÅ Ȱ×ÁÓ ÎÏÔ ÁÂÏÕÔȱ ÔÈÅ ÓÁÍÅ ÔÈÉÎÇÓ ÔÈÅ 
ÓÅÔÔÌÅÍÅÎÔ ÉÓȣ 

Regarding notice, Chin says “Of course, the case has received enormous 
publicity, and it is hard to imagine that many class members were 
unaware of the lawsuit” and Grimmelmann notes: 

4ÈÉÓ ÌÁÓÔ ÐÈÒÁÓÅ ÒÅÁÄÓ ÁÓ ÔÈÏÕÇÈ ÉÔ ×ÅÒÅ ÄÉÒÅÃÔÅÄ ÔÏ 3ÃÏÔÔ 'ÁÎÔȟ ×ÈÏ 
ÐÕÓÈÅÄ ÔÈÅ ÎÏÔÉÃÅ ÉÓÓÕÅ ÖÉÇÏÒÏÕÓÌÙ ÁÔ ÔÈÅ ÆÁÉÒÎÅÓÓ ÈÅÁÒÉÎÇȟ ÏÎÌÙ ÔÏ 
ÂÅ ÁÓËÅÄȟ Ȱ9ÏÕȭÒÅ ÈÅÒÅȟ ÔÈÏÕÇÈȩȱ 

But are AG and AAP actually representative of affected parties? Chin 
directly notes objections from academic authors and foreign 
rightsholders—but also the orphan rightsholders who couldn’t directly 
object. As regards whether works are actually orphans, the decision notes 
that the “parties have little incentive to identify and locate the owners of 
unclaimed works, as fewer opt-outs will mean more unclaimed works for 
Google to exploit.” As to the typical response—every class action 
represents some people who never come forward—Chin wasn’t entirely 
buying that in this case. From the decision: 

7ÈÉÌÅ ÉÔ ÉÓ ÔÒÕÅ ÔÈÁÔ ÉÎ ÖÉÒÔÕÁÌÌÙ ÅÖÅÒÙ ÃÌÁÓÓ ÁÃÔÉÏÎ ÍÁÎÙ ÃÌÁÓÓ 
ÍÅÍÂÅÒÓ ÁÒÅ ÎÅÖÅÒ ÈÅÁÒÄ ÆÒÏÍȟ ÔÈÅ ÄÉÆÆÅÒÅÎÃÅ ÉÓ ÔÈÁÔ ÉÎ ÏÔÈÅÒ ÃÌÁÓÓ 
ÁÃÔÉÏÎÓ ÃÌÁÓÓ ÍÅÍÂÅÒÓ ÁÒÅ ÍÅÒÅÌÙ ÒÅÌÅÁÓÉÎÇ ȰÃÌÁÉÍÓȱ ÆÏÒ ÄÁÍÁÇÅÓ ÆÏÒ 
ÐÕÒÐÏÒÔÅÄ ÐÁÓÔ ÁÇÇÒÉÅÖÅÍÅÎÔÓȢ )Î ÃÏÎÔÒÁÓÔȟ ÈÅÒÅ ÃÌÁÓÓ ÍÅÍÂÅÒÓ 
×ÏÕÌÄ ÂÅ ÇÉÖÉÎÇ ÕÐ ÃÅÒÔÁÉÎ ÐÒÏÐÅÒÔÙ ÒÉÇÈÔÓ ÉÎ ÔÈÅÉÒ ÃÒÅÁÔÉÖÅ ×ÏÒËÓȟ 
ÁÎÄ ÔÈÅÙ ×ÏÕÌÄ ÂÅ ÄÅÅÍÅÄɂÂÙ ÔÈÅÉÒ ÓÉÌÅÎÃÅɂÔÏ ÈÁÖÅ ÇÒÁÎÔÅÄ ÔÏ 
'ÏÏÇÌÅ Á ÌÉÃÅÎÓÅ ÔÏ ÆÕÔÕÒÅ ÕÓÅ ÏÆ ÔÈÅÉÒ ÃÏÐÙÒÉÇÈÔÅÄ ×ÏÒËÓȢ ɉέΪɊ 

Grimmelmann loves this: “If you ask me for proof that Judge Chin gets 
it, I’ll cite this passage.” 

There’s a lot more here, all of it worth reading. What did 
Grimmelmann think would happen? His closing thoughts: 

)Æ ) ÈÁÄ ÔÏ ÂÅÔȟ ) ×ÏÕÌÄ ÇÕÅÓÓ ÔÈÁÔ ×ÅȭÌÌ ÅÎÄ ÕÐ ×ÉÔÈ Á ÒÅÖÉÓÅÄ 
ÓÅÔÔÌÅÍÅÎÔ ÄÒÁÆÔÅÄ ÔÏ ÍÅÅÔ *ÕÄÇÅ #ÈÉÎȭÓ ÓÐÅÃÉÆÉÃÁÔÉÏÎȟ ×ÈÉÃÈ ×ÉÌÌ ÂÅ 
ÁÐÐÒÏÖÅÄ ÒÅÌÁÔÉÖÅÌÙ ÑÕÉÃËÌÙ ɉÁÔ ÌÅÁÓÔ ÃÏÍÐÁÒÅÄ ÔÏ ÔÈÉÓ ÌÁÓÔ ÇÏ-ÒÏÕÎÄɊȢ 
(ÉÓ ÏÐÉÎÉÏÎ ÉÓ ÓÈÏÒÔ ÏÎ ÓÐÅÃÉÆÉÃ ÇÕÉÄÁÎÃÅȟ ÂÕÔ ÉÔȭÓ ÒÅÌÁÔÉÖÅÌÙ ÅÁÓÙ ÔÏ 
ÅØÔÒÁÃÔ ÔÈÅ ÅÓÓÅÎÔÉÁÌÓȢ (ÅÒÅȭÓ ×ÈÁÔ ) ÐÒÅÄÉÃÔȡ 

'ÏÏÇÌÅ ÉÓ ÁÌÌÏ×ÅÄ ÔÏ ÃÏÎÔÉÎÕÅ ÓÃÁÎÎÉÎÇ ÁÎÄ ÓÅÁÒÃÈÉÎÇ ÉÎ ÅØÃÈÁÎÇÅ 
ÆÏÒ ÃÁÓÈ ÐÁÙÍÅÎÔÓ ÏÎ ÔÈÅ ÏÒÄÅÒ ÏÆ ɉÂÕÔ ÐÅÒÈÁÐÓ ÎÏÔ ÅØÁÃÔÌÙɊ ÔÈÅ ΗΰΪ 
ÉÎ ÔÈÅ ÐÒÅÓÅÎÔ ÓÅÔÔÌÅÍÅÎÔȟ ÁÎÄ ÉÔȭÓ ÒÅÑÕÉÒÅÄ ÔÏ ÐÒÏÖÉÄÅ ÁÎ ÏÐÔ-ÏÕÔȢ 
6ÅÒÙ ÆÅ× ÐÅÏÐÌÅ ÈÁÖÅ ÁÒÇÕÅÄ ÔÈÁÔ ÔÈÉÓ ÆÏÒÍ ÏÆ ÓÅÔÔÌÅÍÅÎÔ ×ÏÕÌÄ ÂÅ 
ÂÅÙÏÎÄ ÔÈÅ ÃÏÕÒÔȭÓ ÐÏ×ÅÒȢ 4ÈÅ ÐÒÅÃÉÓÅ ÅØÐÌÁÎÁÔÉÏÎ ÏÆ ÈÏ× ÔÈÉÓ ×ÏÕÌÄ 
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ÂÅ ÄÉÓÔÉÎÇÕÉÓÈÁÂÌÅ ÆÒÏÍ ÔÈÅ ÐÒÅÓÅÎÔ ÓÅÔÔÌÅÍÅÎÔȟ ÁÌÔÈÏÕÇÈ ÑÕÉÔÅ 
ÆÅÁÓÉÂÌÅȟ ×ÉÌÌ ÒÅÑÕÉÒÅ ÓÏÍÅ ÎÕÁÎÃÅ ÁÎÄ ÓÕÂÔÌÅÔÙȢ 

4ÈÅ $ÉÓÐÌÁÙ 5ÓÅÓɂ#ÏÎÓÕÍÅÒ 0ÕÒÃÈÁÓÅȟ )ÎÓÔÉÔÕÔÉÏÎÁÌ 3ÕÂÓÃÒÉÐÔÉÏÎȟ 
ÅÔÃȢɂÁÒÅ ÅÉÔÈÅÒ ÇÏÎÅ ÅÎÔÉÒÅÌÙ ÏÒÅ ÁÒÅ ÏÆÆÅÒÅÄ ÏÎ ÁÎ ÏÐÔ-ÉÎ ÂÁÓÉÓȢ 4ÈÅ 
ÄÉÆÆÅÒÅÎÃÅ ÂÅÔ×ÅÅÎ ÔÈÅÓÅ Ô×Ï ÐÏÓÓÉÂÉÌÉÔÉÅÓ ÉÓ ÎÏÔ ÌÁÒÇÅȟ ÓÉÎÃÅȟ ÉÎ 
ÅÆÆÅÃÔȟ 'ÏÏÇÌÅ ÁÌÒÅÁÄÙ ÏÆÆÅÒÓ ÁÎ ÏÐÔ-ÉÎ ÔÈÒÏÕÇÈ ÔÈÅ 0ÁÒÔÎÅÒ 
0ÒÏÇÒÁÍȢ 

4ÈÅ ÌÉÂÒÁÒÉÅÓ ÒÅÃÅÉÖÉÎÇ ÄÉÇÉÔÁÌ ÃÏÐÉÅÓ ÁÒÅ ÒÅÌÅÁÓÅÄ ÆÒÏÍ ÌÉÁÂÉÌÉÔÙ ÂÕÔ ÁÒÅ 
ÅÖÅÎ ÍÏÒÅ ÔÉÇÈÔÌÙ ÒÅÓÔÒÉÃÔÅÄ ÉÎ ÔÈÅ ÕÓÅÓ ÔÈÅÙ ÃÁÎ ÍÁËÅ ÔÈÁÎ ÕÎÄÅÒ ÔÈÅ 
ÐÒÅÓÅÎÔ ÓÅÔÔÌÅÍÅÎÔȢ 

4ÈÅ ÆÁÔÅÓ ÏÆ ÏÔÈÅÒ ÆÁÃÅÔÓ ÏÆ ÔÈÅ ÓÅÔÔÌÅÍÅÎÔ ÓÕÃÈ ÁÓ ÔÈÅ 2ÅÓÅÁÒÃÈ 
#ÏÒÐÕÓȟ ×ÉÌÌ ÂÅ ÈÁÍÍÅÒÅÄ ÏÕÔ ÉÎ ÔÈÅ ÎÅÇÏÔÉÁÔÉÏÎÓȢ 

-Ù ÒÅÁÄ ÉÓ ÔÈÁÔ ÔÈÅ ÐÁÒÔÉÅÓ ÁÒÅ ÎÏÔ ÅÎÔÈÕÓÉÁÓÔÉÃ ÁÂÏÕÔ ÌÉÔÉÇÁÔÉÏÎȢ 4ÈÉÓ 
ÈÁÓ ÂÅÅÎ Á ÌÏÎÇ ÒÏÁÄȟ ÔÈÅÙ ÁÒÅ ÔÉÒÅÄȟ ÁÎÄ ÔÈÅ ÐÕÂÌÉÓÈÉÎÇ ×ÏÒÌÄ ÈÁÓ 
ÍÏÖÅÄ ÖÅÒÙ ÑÕÉÃËÌÙ ÆÒÏÍ ÕÎÄÅÒÎÅÁÔÈ ÔÈÅ ÓÅÔÔÌÅÍÅÎÔȢ 4ÈÅÙ ×ÉÌÌ ÂÅ 
ÈÁÐÐÙ ÔÏ ÈÁÖÅ Á ÓÅÔÔÌÅÍÅÎÔ ÔÈÁÔ ÌÅÔÓ ÅÖÅÒÙÏÎÅ ÃÌÁÉÍ Á ËÉÎÄ ÏÆ ÍÉÎÏÒ 
ÖÉÃÔÏÒÙȟ ÁÎÄ ÔÏ ÂÅ ÄÏÎÅ ×ÉÔÈ ÔÈÅ ÏÒÄÅÁÌȢ ! ÆÅ× ÏÆ ÔÈÅ ÁÕÔÈÏÒ 
ÏÂÊÅÃÔÏÒÓȟ ×ÈÏ ×ÏÕÌÄ ÌÉËÅ ÔÏ ÓÅÅ 'ÏÏÇÌÅ ÒÁÚÅÄ ÔÏ ÔÈÅ ÇÒÏÕÎÄ ÁÎÄ 
-ÏÕÎÔÁÉÎ 6ÉÅ× ÓÏ×ÅÄ ×ÉÔÈ ÓÁÌÔȟ ×ÉÌÌ ÃÏÎÔÉÎÕÅ ÔÏ ÏÂÊÅÃÔȟ ÂÕÔ ÍÏÓÔ ÏÆ 
ÔÈÅ ÏÔÈÅÒÓ ×ÉÌÌ ÑÕÉÅÔÌÙ ÓÈÕÆÆÌÅ Á×ÁÙȢ 

!ÎÄ ÔÈÅÎȟ ÔÈÅ ÁÃÔÉÏÎ ×ÉÌÌ ÓÈÉÆÔ ÔÏ #ÏÎÇÒÅÓÓȢ 7ÉÌÌ 'ÏÏÇÌÅ ÓÔÁÒÔ ÐÕÔÔÉÎÇ 
ÔÏÇÅÔÈÅÒ Á ÃÏÁÌÉÔÉÏÎ ÔÏ ÐÕÓÈ ÆÏÒ Á ÌÅÇÉÓÌÁÔÉÖÅ ÓÏÌÕÔÉÏÎȩ 7ÈÏ ×ÉÌÌ ÓÉÇÎ 
ÕÐȩ 7ÈÁÔ ×ÉÌÌ ÔÈÅ ÐÒÏÐÏÓÅÄ ÃÏÍÐÒÏÍÉÓÅÓ ÌÏÏË ÌÉËÅȩ 7ÈÏ ×ÉÌÌ 
ÏÐÐÏÓÅ ÉÔȟ ÁÎÄ ×ÉÔÈ ×ÈÁÔ ÁÒÇÕÍÅÎÔÓȩ !ÎÄ ÉÓ ÔÈÉÓ ÔÈÅ ÒÏÕÔÅ ÂÙ ×ÈÉÃÈ 
×Å ×ÉÌÌ ÇÅÔ Á ÎÁÔÉÏÎÁÌ ÄÉÇÉÔÁÌ ÌÉÂÒÁÒÙȩ 

4ÈÅ 'ÏÏÇÌÅ "ÏÏËÓ ÓÅÔÔÌÅÍÅÎÔ ÉÓ ÄÅÁÄȢ ,ÏÎÇ ÌÉÖÅ ÔÈÅ ÄÉÇÉÔÉÚÅÄ ÂÏÏËȢ 

I believe there probably are authors who would like to see “Google razed 
to the ground and Mountain View sowed with salt” (noting that the 
Googleplex is a tiny portion of Mountain View—roughly one-third of one 
percent, 26 acres out of 12.27 square miles). And what wonderful 
commentary! 

Mostly thoughtful comments, quite a few of them, and I wonder how 
many other law professors might have felt the same way as Paul Olum: 

4ÈÉÓ ÉÓ ÒÅÁÌÌÙȟ ÒÅÁÌÌÙ ÇÏÏÄ ÓÔÕÆÆ *ÁÍÅÓȢ )Î ÆÁÃÔȟ ) ÄÁÒÅÓÁÙ ÔÈÁÔ ÔÈÉÓ 
ÂÌÏÇ ÐÏÓÔɂÐÕÔ ÔÏÇÅÔÈÅÒ ÉÎ ÁÂÏÕÔ ÔÅÎ ÈÏÕÒÓȟ ÆÕÌÌ ÏÆ ÄÅÅÐȟ 
ÓÕÂÓÔÁÎÔÉÖÅ ÁÎÁÌÙÓÉÓ ÁÂÏÕÔ ÏÎÅ ÏÆ ÔÈÅ ÍÏÒÅ ÉÍÐÏÒÔÁÎÔ ÔÅÃÈȾÌÁ× 
ÏÐÉÎÉÏÎÓ ÏÆ ÏÕÒ ÄÁÙɂÉÓ ÔÈÅ ÈÉÇÈ-×ÁÔÅÒ ÍÁÒË ÆÏÒ ÌÁ× ÐÒÏÆÅÓÓÏÒ 
ÂÌÏÇÇÉÎÇȢ )ÔȭÓ ÁÌÌ ÄÏ×ÎÈÉÌÌ ÆÒÏÍ ÈÅÒÅȢ 4ÈÅ ÒÅÓÔ ÏÆ ÕÓ ÍÉÇÈÔ ÁÓ ×ÅÌÌ 
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ÊÕÓÔ ÓÔÁÒÔ ÐÏÓÔÉÎÇ ÃÕÔÅ ÐÉÃÔÕÒÅÓ ÏÆ ËÉÔÔÅÎÓ ÆÒÏÍ ÎÏ× ÏÎȟ ÂÅÃÁÕÓÅ ×Å 
ÃÁÎȭÔ ÄÏ ÂÅÔÔÅÒȢ 

Citizen of Google 
This odd essay by Jeffrey Pomerantz appeared March 23, 2011 at 
PomeRantz. After admitting that he’s not a legal scholar or qualified to be 
issuing opinions, Pomerantz says: 

) ÔÈÉÎË ÔÈÁÔ *ÕÄÇÅ #ÈÉÎ ÒÅÁÌÌÙ ÂÌÅ× ÔÈÉÓ ÏÎÅȢ &ÉÒÓÔ ÏÆ ÁÌÌ ÁÎ ÏÐÔ-ÉÎ 
ÁÒÒÁÎÇÅÍÅÎÔȟ ÁÓ 'ÏÏÇÌÅ ÈÁÓ ÐÏÉÎÔÅÄ ÏÕÔȟ ÉÓ ÃÏÍÐÌÅÔÅÌÙ ÕÎÔÅÎÁÂÌÅȢ 
!Ó Á ÒÅÓÕÌÔȟ Á ÖÁÓÔ ÎÕÍÂÅÒ ÏÆ ÏÒÐÈÁÎ ×ÏÒËÓ ×ÉÌÌ ÂÅ ÌÏÓÔ ÆÏÒ ÔÏ ÐÕÂÌÉÃ 
ÕÓÅȟ ×ÈÉÃÈ ÉÓ Á ÓÏÃÉÁÌ ÔÒÁÇÅÄÙ ÏÆ ÔÈÅ ÈÉÇÈÅÓÔ ÏÒÄÅÒȢ 3ÅÃÏÎÄȟ ) ×ÉÌÌ 
ÇÒÁÎÔ ÙÏÕ ÔÈÁÔ ÐÅÒÈÁÐÓ 'ÏÏÇÌÅ ×ÏÕÌÄ ÇÁÉÎ ÅÓÓÅÎÔÉÁÌÌÙ Á ÍÏÎÏÐÏÌÙ 
ÏÖÅÒ ÏÒÐÈÁÎ ×ÏÒËÓȢ (Ï×ÅÖÅÒȟ ×ÈÏ ÅÌÓÅ ÂÕÔ 'ÏÏÇÌÅ ÃÏÕÌÄ ÄÏ ÔÈÉÓȩ ) 
ÄÏÎȭÔ ÓÅÅ -ÉÃÒÏÓÏÆÔ ÏÒ !ÍÁÚÏÎ ÓÔÅÐÐÉÎÇ ÕÐ ÔÏ ÔÈÉÓ ÐÁÒÔÉÃÕÌÁÒ ÐÌÁÔÅȢ 

So Judge Chin is wrong on the law because Pomerantz liked the desirable 
outcomes of GBS? It doesn’t work that way—and Pomerantz’ extended 
“better a monopoly than nobody” discussion (I only include a bit of it) is 
not convincing. Nor am I thrilled about this: “I say this to my classes all 
the time, and I’m sure my students are tired of hearing it, but Google is 
fighting libraries’ fights for us, and has been for years.” Nope. Google 
fights nobody’s fights but its own; otherwise, it would have pursued the 
fair use defense. Actually, Google’s convinced me in the past that it will 
buddy up to libraries just as long as it thinks it has something to gain, 
then pretend that it never heard of them. 

After discussing a separate issue, Pomerantz offers a breathless love 
letter to Google and I find that after quoting a paragraph, I couldn’t bear 
leaving it in. You’ll have to follow the link. Even Apple rarely gets this 
level of adoration. Screw the laws: Google does things Pomerantz wants 
done, so he’d like to be a citizen of Google. For all its faults, I’ll stick 
with the U.S. 

Good and Bad in Google Book Search Settlement Decision 
This post, by Corynne McSherry on March 23, 2011 at Deeplinks, is a 
surprisingly different version of “we know copyright law better than 
Judge Chin,” this time from EFF’s perspective. Surprising in part because 
of a claim that Chin “acknowledged the importance of the privacy 
concerns we helped to raise”—which other observes seemed to see as a 
handwave. Also, to be sure, that the court agreed with an EFF board 
member that academic authors might not share the interests of the 
Authors Guild. 

But, the post says, “the court also got some things fundamentally 
wrong in its copyright analysis.” Namely, the general right of a copyright 
owner to prevent publications, and finding that it’s unreasonable to ask 

http://www.ibiblio.org/pomerantz/blog/2011/03/citizen-of-google/
https://www.eff.org/deeplinks/2011/03/good-and-bad-google-book-search-settlement
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rightsholders to opt out. Oh, and paying attention to those foreign 
rightsholders. 

A Copyright Expert Who Spoke Up for Academic Authors Offers 
Insights on the Google Books Ruling 
That lengthy title appears over Marc Perry’s March 23, 2011 interview of 
Pamela Samuelson in The Chronicle of Higher Education. Professor 
Samuelson advocated for academic authors as not sharing the interests of 
the Authors Guild—and Judge Chin did raise the issue of whether AG 
adequately represented the interests of all authors. A few excerpts (all 
direct quotes from Samuelson): 

)ÔȭÓ ÔÈÅ ÏÎÌÙ ÒÕÌÉÎÇ ÒÅÁÌÌÙ ÔÈÁÔ ÔÈÅ ÊÕÄÇÅȟ ) ÔÈÉÎËȟ ÃÏÕÌÄ ÈÁÖÅ ÍÁÄÅȢ 
4ÈÅ ÓÅÔÔÌÅÍÅÎÔ ×ÁÓ ÓÏ ÃÏÍÐÌÅØȟ ÁÎÄ ÉÔ ×ÁÓ ÓÏ ÆÁÒ-ÒÅÁÃÈÉÎÇȢ 7ÉÔÈ 
ÔÈÅ $ÅÐÁÒÔÍÅÎÔ ÏÆ *ÕÓÔÉÃÅ ÁÎÄ ÔÈÅ ÇÏÖÅÒÎÍÅÎÔÓ ÏÆ &ÒÁÎÃÅ ÁÎÄ 
'ÅÒÍÁÎÙ ÓÔÒÉÄÅÎÔÌÙ ÏÐÐÏÓÅÄ ÔÏ ÔÈÅ ÓÅÔÔÌÅÍÅÎÔȟ ÉÔ ÓÅÅÍÓ ÔÏ ÍÅ ÔÈÁÔ 
ÔÈÅ ÊÕÄÇÅ ÒÅÁÌÌÙ ÄÉÄÎȭÔ ÈÁÖÅ ÁÌÌ ÔÈÁÔ ÍÕÃÈ ÃÈÏÉÃÅȢ 3Ï ÔÈÅ ÕÌÔÉÍÁÔÅ 
ÒÕÌÉÎÇȟ ÔÈÁÔ ÔÈÅ ÓÅÔÔÌÅÍÅÎÔ ÉÓ ÎÏÔ ÆÁÉÒȟ ÒÅÁÓÏÎÁÂÌÅȟ ÁÎÄ ÁÄÅÑÕÁÔÅ ÔÏ 
ÔÈÅ ÃÌÁÓÓȟ ÉÓ ÏÎÅ ÔÈÁÔ ) ÔÈÉÎË ×ÁÓ ÉÎÅÖÉÔÁÂÌÅȣ 

!ÃÁÄÅÍÉÃ ÁÕÔÈÏÒÓȟ ÏÎ ÁÖÅÒÁÇÅȟ ×ÏÕÌÄ ÐÒÅÆÅÒ ÏÐÅÎ ÁÃÃÅÓÓȢ 7ÈÅÒÅÁÓ 
ÔÈÅ ÇÕÉÌÄ ÁÎÄ ÉÔÓ ÍÅÍÂÅÒÓȟ ÕÎÄÅÒÓÔÁÎÄÁÂÌÙȟ ×ÁÎÔ ÔÏ ÄÏ ÐÒÏÆÉÔ 
ÍÁØÉÍÉÚÁÔÉÏÎȢ 

I would love to believe that most academic authors “would prefer open 
access,” but the troubled history of OA doesn’t confirm that. 

I think this comment is the best response to those who bewail the 
ruling because GBS could have done so many good things: 

-ÁÎÙ ÏÆ ÔÈÅ ÔÈÉÎÇÓ ÔÈÁÔ ÔÈÅ ÓÅÔÔÌÅÍÅÎÔ ×ÏÕÌÄ ÄÏ ÁÒÅ ÃÏÐÙÒÉÇÈÔ 
ÒÅÆÏÒÍÓ ÔÈÁÔ ) ÔÈÉÎË ÁÒÅ ÇÏÏÄȢ 4ÈÅ ÑÕÅÓÔÉÏÎ ÉÓȟ #ÁÎ ÙÏÕ ÄÏ ÔÈÉÓ 
ÔÈÒÏÕÇÈ Á ÃÌÁÓÓ-ÁÃÔÉÏÎ ÓÅÔÔÌÅÍÅÎÔȩ /ÎÅ ÏÆ ÔÈÅ ÔÈÉÎÇÓ ÔÈÁÔ ×ÁÓ ÖÅÒÙ 
ÐÌÅÁÓÉÎÇ ÔÏ ÍÅ ÁÂÏÕÔ ÔÈÅ ÊÕÄÇÅȭÓ ÒÕÌÉÎÇ ÉÓ ÔÈÁÔ ÔÈÅ ÊÕÄÇÅ ÁÌÓÏ ÓÁÉÄ 
ÃÈÁÎÇÅÓ ÔÈÉÓ ÆÁÒ-ÒÅÁÃÈÉÎÇ ÔÏ ÔÈÅ ÄÅÆÁÕÌÔ ÒÕÌÅÓ ÏÆ ÃÏÐÙÒÉÇÈÔ ÌÁ× ÈÁÖÅ 
ÔÏ ÂÅ ÄÏÎÅ ÔÈÒÏÕÇÈ #ÏÎÇÒÅÓÓȢ 

4ÈÅ ÓÅÔÔÌÅÍÅÎÔ ×ÏÕÌÄ ÇÒÁÎÔ 'ÏÏÇÌÅ ÁÂÏÕÔ ÆÉÖÅ ÄÉÆÆÅÒÅÎÔ ÌÉÃÅÎÓÅÓ ÔÈÁÔ 
ÏÒÄÉÎÁÒÉÌÙȟ ÔÏ ÇÅÔ ÔÈÁÔ ÂÒÏÁÄ Á ÌÉÃÅÎÓÅȟ ÙÏÕȭÄ ÈÁÖÅ ÔÏ ÇÅÔ ÉÔ ÆÒÏÍ 
#ÏÎÇÒÅÓÓȢ )ÔȭÓ Á ÌÉÃÅÎÓÅ ÔÏ ÓÃÁÎ ÁÌÌ ÔÈÅ ÂÏÏËÓ ÁÎÄ ÔÏ ÓÔÏÒÅ ÔÈÅÍȢ ! 
ÌÉÃÅÎÓÅ ÔÏ ÍÁËÅ ÎÏÎÄÉÓÐÌÁÙ ÕÓÅÓ ÏÆ ÔÈÅÍ ÆÏÒ ÐÕÒÐÏÓÅÓ ÓÕÃÈ ÁÓ 
ÉÍÐÒÏÖÉÎÇ ÓÅÁÒÃÈ ÔÅÃÈÎÏÌÏÇÉÅÓ ÁÎÄ ÁÕÔÏÍÁÔÅÄ ÔÒÁÎÓÌÁÔÉÏÎ ÔÏÏÌÓȢ )Ô 
×ÏÕÌÄ ÇÒÁÎÔ Á ÌÉÃÅÎÓÅ ÆÏÒ ÎÏÎÐÒÏÆÉÔ ÒÅÓÅÁÒÃÈÅÒÓ ÔÏ ÅÎÇÁÇÅ ÉÎ 
ȰÎÏÎÃÏÎÓÕÍÐÔÉÖÅȱ ÕÓÅÓɂÓÏ ÒÅÓÅÁÒÃÈ ÕÓÅÓ ÆÏÒ ÁÃÁÄÅÍÉÃ ÐÕÒÐÏÓÅÓȢ )Ô 
×ÏÕÌÄ ÇÒÁÎÔ 'ÏÏÇÌÅ Á ÌÉÃÅÎÓÅ ÔÏ ÇÉÖÅ ȰÌÉÂÒÁÒÙ ÄÉÇÉÔÁÌ ÃÏÐÉÅÓȱ ÏÆ ÔÈÅ 
ÂÏÏËÓ ÓÃÁÎÎÅÄ ÆÒÏÍ ÌÉÂÒÁÒÙ ÃÏÌÌÅÃÔÉÏÎÓ ÂÁÃË ÔÏ ÔÈÏÓÅ ÌÉÂÒÁÒÉÅÓ ÁÎÄ 

http://chronicle.com/article/A-Copyright-Expert-Who-Spoke/126877
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ÁÌÌÏ× ÔÈÅ ÌÉÂÒÁÒÉÅÓ ÔÏ ÍÁËÅ ÃÅÒÔÁÉÎ ËÉÎÄÓ ÏÆ ÕÓÅÓ ÏÆ ÔÈÅ ×ÏÒËÓȢ !ÎÄ ÉÔ 
×ÏÕÌÄ ÇÉÖÅ 'ÏÏÇÌÅ Á ÌÉÃÅÎÓÅ ÔÏ ÃÏÍÍÅÒÃÉÁÌÉÚÅ ÁÌÌ ÏÆ ÔÈÅ ÏÕÔ-ÏÆ-ÐÒÉÎÔ 
ÂÏÏËÓ ÉÎ ÔÈÅ ÃÏÒÐÕÓȢ )ÔȭÓ ÒÅÁÌÌÙ ÑÕÉÔÅ ÅØÔÅÎÓÉÖÅȢ 

)Æ #ÏÎÇÒÅÓÓ ×ÁÓ ÇÏÉÎÇ ÔÏ ÇÒÁÎÔ ÌÉÃÅÎÓÅÓ ÌÉËÅ ÔÈÉÓȟ ÉÔ ×ÏÕÌÄÎȭÔ ÊÕÓÔ 
ÇÒÁÎÔ ÔÈÅÍ ÔÏ 'ÏÏÇÌÅȢ 0ÁÒÔ ÏÆ ×ÈÁÔ ÔÈÅ *ÕÓÔÉÃÅ $ÅÐÁÒÔÍÅÎÔ ÃÁÍÅ ÔÏ 
ÒÅÃÏÇÎÉÚÅ ÉÓ ÔÈÁÔ ÔÈÅ ÌÉÃÅÎÓÅÓ ÔÈÁÔ 'ÏÏÇÌÅ ×ÏÕÌÄ ÇÅÔ ÆÒÏÍ ÔÈÅ 
ÓÅÔÔÌÅÍÅÎÔ ×ÏÕÌÄ ÃÒÅÁÔÅ ÂÁÒÒÉÅÒÓ ÔÏ ÅÎÔÒÙ ÔÏ ÁÎÙ ÏÔÈÅÒ ÆÉÒÍȟ ÂÅÃÁÕÓÅ 
ÎÏ ÏÎÅ ÅÌÓÅ ÃÏÕÌÄ ÇÅÔ ÔÈÏÓÅ ÌÉÃÅÎÓÅÓȢ 4ÈÁÔȭÓ ÓÏÍÅÔÈÉÎÇ ÔÈÁÔ ÒÅÁÌÌÙ 
ÆÅÄ ÉÎÔÏ ÔÈÅ ÁÎÔÉÔÒÕÓÔ ÁÎÁÌÙÓÉÓ ÉÎ ÔÈÅ ÃÁÓÅȢ 4ÈÅ ÓÅÔÔÌÅÍÅÎÔ ×ÏÕÌÄ 
ÇÉÖÅ 'ÏÏÇÌÅ Á ÄÅ ÆÁÃÔÏ ÍÏÎÏÐÏÌÙ ÏÖÅÒ ÔÈÅ ÏÒÐÈÁÎ ÂÏÏËÓ ɏÕÎÃÌÁÉÍÅÄ 
×ÏÒËÓ ×ÈÏÓÅ ÃÏÐÙÒÉÇÈÔ Ï×ÎÅÒÓ ÁÒÅÎȭÔ ËÎÏ×Î ÏÒ ÃÁÎȭÔ ÂÅ ÆÏÕÎÄɐ ÔÈÁÔ 
×ÏÕÌÄ ÍÁËÅ Á ÓÕÂÓÃÒÉÐÔÉÏÎ ÓÅÒÖÉÃÅ ÔÈÁÔ ÉÔ ÃÏÕÌÄ ÏÆÆÅÒ ÕÎÒÅÁÃÈÁÂÌÅ 
ÂÙ ÁÎÙ ÓÕÂÓÃÒÉÐÔÉÏÎ ÓÅÒÖÉÃÅ ÔÈÁÔ ÁÎÙÏÎÅ ÅÌÓÅ ÍÉÇÈÔ ÏÆÆÅÒȢ 'ÏÏÇÌÅ 
ÃÏÕÌÄ ÈÁÖÅ ÍÉÌÌÉÏÎÓ ÁÎÄ ÍÉÌÌÉÏÎÓ ÏÆ ÂÏÏËÓ ÔÈÁÔ ÎÏ ÏÎÅ ÅÌÓÅ ÃÏÕÌÄ 
ÒÅÁÃÈȢ 

Samuelson also discusses privacy issues (which Chin noted but didn’t 
find sufficient to reject the settlement) and the clear fact that Google 
lacks library attitudes on reader privacy and was unwilling to make 
appropriate commitments. “Trust us; we’re not evil” doesn’t do it. 

A section of the interview has Samuelson speaking as the voice of 
academic authors—and, frankly, I’m no more satisfied with that than I 
am with AG speaking for all authors. Is there really a unified class of 
academic authors with common interests? Take, for instance, this: 

/ÎÅ ÐÁÔÈ ÉÓ ÔÈÁÔ ÁÃÁÄÅÍÉÃ ÁÕÔÈÏÒÓ ÃÁÎ ÃÏÍÍÕÎÉÃÁÔÅ ×ÉÔÈ 'ÏÏÇÌÅ 
ÁÂÏÕÔ ÔÈÅÉÒ ÉÎÔÅÒÅÓÔ ÉÎ ÍÁËÉÎÇ ÔÈÅÉÒ ÂÏÏËÓ ÁÖÁÉÌÁÂÌÅ ÏÎ ÁÎ ÏÐÅÎ-
ÁÃÃÅÓÓ ÂÁÓÉÓȢ 4ÈÁÔ ×ÏÕÌÄ ÂÅ ÓÏÍÅÔÈÉÎÇ ÔÈÁÔ ×ÏÕÌÄ ÁÌÌÏ× ÍÏÒÅ ÏÆ 
ÔÈÅÉÒ ÂÏÏËÓ ÔÏ ÂÅ ÍÏÒÅ ×ÉÄÅÌÙ ÁÖÁÉÌÁÂÌÅȢ 

I can’t prove that it’s not the case that most academic authors would be 
enthusiastic about this idea, but I’m skeptical. Her second path is 
working with “a group of academics” to put together a legislative 
package—and third, there’s litigation, where “I think academic authors 
will probably offer support to Google in its fair-use defense, because we 
are the kind of people who think that if you scan my book in order to 
index it and make little snippets available, that’s actually a good thing.” 

Here’s the first paragraph of Samuelson’s four-paragraph comment 
on the prospects for legislative change, and it sounds as complicated as 
I’d expect: 

)Ô ×ÏÕÌÄ ÒÅÑÕÉÒÅ Á ÌÏÔ ÏÆ ÅÎÅÒÇÙȟ ÁÎÄ Á ÌÏÔ ÏÆ ÃÏÁÌÉÔÉÏÎ ÂÕÉÌÄÉÎÇȢ "ÕÔ ) 
ÔÈÉÎË ÔÈÁÔ ÔÈÅÒÅȭÓ ÓÏÍÅ ÐÏÓÓÉÂÉÌÉÔÙ ÏÆ ÉÔȟ ÁÃÔÕÁÌÌÙȢ )ȭÍ ÎÏÔ ×ÉÌÄÌÙ 
ÏÐÔÉÍÉÓÔÉÃ ÁÂÏÕÔ ÉÔȢ 4ÈÅÒÅ ÉÓ ÔÈÉÓ ÁÍÁÚÉÎÇ ÖÉÓÉÏÎ ÏÆ ÁÃÃÅÓÓ ÔÏ 
ËÎÏ×ÌÅÄÇÅ ÔÈÁÔ Á ÌÏÔ ÏÆ ÐÅÏÐÌÅ ÁÒÅ ÉÎ ÆÁÖÏÒ ÏÆȢ )Æ ÔÈÁÔȭÓ ÔÒÕÅȟ ÔÈÅÎ ×Å 
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ÏÕÇÈÔ ÔÏ ÂÅ ÁÂÌÅ ÔÏ ÃÏÍÅ ÕÐ ×ÉÔÈ ÓÏÍÅÔÈÉÎÇ ÔÈÁÔ ×ÏÕÌÄ ÍÁËÅ ÉÔ ÁÌÌ 
×ÏÒËȢ 

She does say “All of the major parties have been in favor of orphan-works 
legislation.” I wonder what that means—what an orphan-works legislative 
approach favored by AG and AAP would actually look like. 

There’s quite a bit more in what’s an interesting set of perspectives. 

GBS Update: The Settlement Is Dead; Long Live the Settlement 
Negotiations! 
That’s Charlie Petit posting on March 23, 2011 at Hlð¾Ć Ë ðíóù*ððÏð. Petit, a 
lawyer who focuses on publishing issues from a pro-author perspective 
and who believes in moral rights for authors and other content creators, 
precedes this essay with links to a careful (and snarky) essay on the suit 
itself (a “curse on both sides” essay) and another essay from October 2008 
taking the proposed settlement to pieces. (I’d call it a fisking, and that’s the 
tone, but you can’t fisk a 300-page proposal in even a very long online 
article.) 

Here he does the same for the rejection, but relatively briefly—and 
while Petit points to Grimmelmann for extensive commentary, he thinks 
“he missed some of the civil-procedure-type nuances.” (He also points to 
two other writers.) The following excerpt may give a sense of Petit’s calm 
tone while staying within fair use (his sidebar suggests a litigious nature 
regarding reuse of his material): 

)ȭÍ ÎÏÔ ÇÏÉÎÇ ÔÏ ÃÏÖÅÒ ÔÈÅ ÖÁÒÉÏÕÓ ÂÌÁÔÈÅÒÉÎÇÓ ÏÆ ÔÈÅ ÐÕÔÁÔÉÖÅ 
ÐÁÒÔÉÅÓ ÔÏ ÔÈÅ ÓÅÔÔÌÅÍÅÎÔȠ ÎÅÉÔÈÅÒ ÁÍ ) ÇÏÉÎÇ ÔÏ ÃÏÖÅÒ ÔÈÅ ÌÏÏÎÓ 
ɉÁÎÄ ÙÏÕ ËÎÏ× ×ÈÏ ÙÏÕ ÁÒÅȠ ÂÕÔ ÊÕÓÔ ÂÅÃÁÕÓÅ ÙÏÕȭÒÅ ÎÏÔ ÏÎ ÔÈÅ ÌÉÓÔ 
ÂÅÌÏ× ÄÏÅÓÎȭÔ ÍÅÁÎ ) ÔÈÉÎË ÙÏÕȭÒÅ Á ÌÏÏÎɊȢ 

He does not regard the decision as “a model of clarity” and thinks 
Grimmelmann’s conclusion, while likely to become the majority 
perception, is shortsighted because it ignores procedural issues in favor 
of policy ones. He believes antitrust will be important in future 
proceedings. He did not believe an immediate appeal would succeed 
(“slightly (but only slightly) more than a snowball’s chance in hell”), a 
good call. He expected a return to the bargaining table, “with the 
Authors Guild still trying to shut out all other authors’ groups.” 

All in all, an interesting and very different set of informed 
perspectives from a practicing attorney specializing in this area. 

Please Refine Your Search Terms 
This Steve Kolowich report, appearing March 23, 2011 at Inside Higher Ed, 
notes the rejection of the settlement and quotes a number of 
commentators. I question Kolowich’s definition of orphan works as “books 
for which there is no clear copyright holder”; rather, they are works for 

http://scrivenerserror.blogspot.com/2011/03/b323a.html
http://www.scrivenerserror.com/weft/aggoogle.shtml
http://www.scrivenerserror.com/weft/aggoogle.shtml
http://www.scrivenerserror.com/weft/aggoogle2.shtml
http://www.insidehighered.com/news/2011/03/23/judge_rejects_google_books_settlement
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which the rightsholder lUËíûù c ù lÏËûUlû v, which is a different thing 
entirely. 

Reading through the notes and comments, I become aware again that 
supporters tended to focus on the possible good outcomes while largely 
ignoring the question of whether the outcomes represented a fair 
settlement of the suit. Jeanine Varner of Abilene Christian is doubtless 
correct in saying the settlement “is a significant change for the better by 
creating a means for us to offer immediate electronic access to crucial 
published resources”—but it might still be bad law. Kolowich calls the 
decision “light on references to libraries, students, and research”—which 
makes sense, given that libraries, students and research were not parties in 
the suits or settlement. 

The Book Deal May Be Dead, But Google Is Still Right 
No waffling on Mathew Ingram’s part in this March 25, 2011 gigaom 
item—but he’s not really referring to GBS itself, but to the original issue: 

"ÕÔ ÔÈÅ ÆÁÃÔ ÔÈÁÔ ÔÈÅ ÁÒÒÁÎÇÅÍÅÎÔ ÈÁÓ ÂÅÅÎ ÒÅÊÅÃÔÅÄ ÍÉÇÈÔ ÎÏÔ ÂÅ 
ÓÕÃÈ Á ÂÁÄ ÔÈÉÎÇȟ ÂÅÃÁÕÓÅ ÉÔ ÐÕÔÓ ÔÈÅ ÓÐÏÔÌÉÇÈÔ ÂÁÃË ×ÈÅÒÅ ÉÔ ÓÈÏÕÌÄ 
ÂÅȡ ÏÎ ÔÈÅ ÆÁÃÔ ÔÈÁÔ 'ÏÏÇÌÅ ÉÓ ÄÏÉÎÇ ÎÏÔÈÉÎÇ ×ÒÏÎÇɂÌÅÇÁÌÌÙ ÏÒ 
ÍÏÒÁÌÌÙɂÉÎ ÓÃÁÎÎÉÎÇ ÂÏÏËÓ ×ÉÔÈÏÕÔ ÔÈÅ ÐÅÒÍÉÓÓÉÏÎ ÏÆ ÔÈÅ ÁÕÔÈÏÒÓ 
ÏÒ ÔÈÅ ÐÕÂÌÉÓÈÅÒÓ ÏÆ ÔÈÏÓÅ ÂÏÏËÓȢ 

Ingram calls the plaintiffs’ stance “ridiculous” and goes back to fair use. 
He notes the monopoly issue and calls it “arguably over-reaching” but 
concludes: 

"ÕÔ ÔÈÁÔ ÄÏÅÓÎȭÔ ÃÈÁÎÇÅ ÔÈÅ ÆÁÃÔ ÔÈÁÔ 'ÏÏÇÌÅȭÓ ÉÎÉÔÉÁÌ ÉÍÐÕÌÓÅ ×ÁÓ 
ÔÈÅ ÒÉÇÈÔ ÏÎÅȡ ÉÔ ÄÏÅÓ ÈÁÖÅ ÔÈÅ ÒÉÇÈÔ ÔÏ ÓÃÁÎ ÁÎÄ ÄÉÓÐÌÁÙ ÅØÔÒÁÃÔÓ 
ÆÒÏÍ ÂÏÏËÓȟ ÒÅÇÁÒÄÌÅÓÓ ÏÆ ×ÈÁÔ ÔÈÅ !ÕÔÈÏÒÓ 'ÕÉÌÄ ÁÎÄ ÔÈÅ !!0 ÓÁÙȟ 
ÁÎÄ ÉÔ ÓÈÏÕÌÄ ÃÏÎÔÉÎÕÅ ÄÏÉÎÇ ÓÏȢ 

I wonder whether Google *will find the spine to defend fair use in this 
context. Some of us found GBS disappointing because Google was caving 
on fair use; it now has a second chance—albeit one that doesn’t let it set up 
a profitable secondary enterprise. 

A small set of comments, some reasonable—but also one from a 
reader who believes that the overreaching statements that appear on 
copyright pages must be part of copyright, and therefore that even 
Google’s scanning must be infringement. 

To the Whingers Go the Spoils in the Google Books Decision 
This Ryan Singel post, on March 29, 2011 at Wired.com, is one of the 
more mean-spirited commentaries on the decision, from someone who 
apparently knows the law much better than, say, James Grimmelmann. 
Maybe the title’s enough, along with Singel’s assertion that “the world 
will be poorer for the decision.” He calls anybody who objected “the 

http://gigaom.com/2011/03/25/the-book-deal-may-be-dead-but-google-is-still-right/
http://www.wired.com/business/2011/03/singel-minded-google-books
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copyright whingers,” specifically snarks at authors mentioned in the 
decision and says: 

9ÅÓȟ ÔÈÅ ÐÁÒÁÎÏÉÄ ÁÎÄ ÔÈÅ ÃÕÒÍÕÄÇÅÏÎÌÙ ÇÅÔ ÔÈÅ ÖÅÔÏ ÏÖÅÒ ÔÈÅ 
ÌÉÂÒÁÒÙ ÏÆ ÔÈÅ ÆÕÔÕÒÅ ÂÅÃÁÕÓÅȟ ×ÅÌÌȟ ÉÔ ÍÉÇÈÔ ÁÃÔÕÁÌÌÙ ÇÅÔ ÔÈÅÍ 
ÒÅÁÄÅÒÓȢ 

As I find a one-fingered salute rising unbidden, I note that the writer has no 
interest in the actual reasons for the decision. Nor does he have any doubt 
whatsoever regarding the outcome if Google had defended itself in court: 
“The authors would have lost in court.” “It’s very clearly fair use in the 
United States for Google to digitize any copyrighted book and use snippets 
of it in search results.” No question, no doubt: This was 100% fair use, 
absolutely guaranteed. 

)Æ 'ÏÏÇÌÅ ÈÁÄ ÆÏÕÇÈÔ ÔÈÉÓ ÓÕÉÔ ÏÎ ÔÈÏÓÅ ÇÒÏÕÎÄÓȟ ÁÓ ÍÁÎÙ ÄÉÇÉÔÁÌ 
ÒÉÇÈÔÓ ÇÒÏÕÐÓ ÈÏÐÅÄ ÉÔ ×ÏÕÌÄȟ ÉÔ ×ÏÕÌÄ ÈÁÖÅ ÌÉËÅÌÙ ×ÏÎ ÁÎÄ ÓÅÔ Á 
ÐÒÅÃÅÄÅÎÔ ÆÏÒ ÏÔÈÅÒ ÉÎÎÏÖÁÔÏÒÓ ×ÈÏ ÏÆÔÅÎ ÆÉÎÄ ÔÈÅÍÓÅÌÖÅÓ ÃÒÕÓÈÅÄ 
ÂÙ ÌÁ×ÓÕÉÔÓ ÆÒÏÍ ÏÒÇÁÎÉÚÁÔÉÏÎÓ ÌÉËÅ ÔÈÅ -0!! ÁÎÄ 2)!!Ȣ 

Then Singel misstates the settlement at least in one regard: “The 
settlement provided hundreds of dollars each to authors whose books 
had been scanned.” No, it did not. I signed up for the registry. There was 
never an offer of “hundreds of dollars each”: $60 is not “hundreds.” 

We learn that Chin was really punishing Google for being 
innovative, which is an interesting read. 

3Ï ÈÅÒÅ ×Å ÈÁÖÅ ÉÔȢ 'ÏÏÇÌÅ ×ÁÓ ÎÁÕÇÈÔÙ ÆÏÒ ÎÏÔ ÁÓËÉÎÇ ÐÅÒÍÉÓÓÉÏÎ 
ÆÒÏÍ ÅÖÅÒÙ ÓÃÈÍÕÃË ÉÎ ÔÈÅ ×ÏÒÌÄ ×ÈÏ Ï×ÎÓ Á ÃÏÐÙÒÉÇÈÔȟ ÂÅÆÏÒÅ ÉÔ 
ÄÁÒÅÄ ÔÏ ÔÒÙ ÔÏ ÃÒÅÁÔÅ ÔÈÅ ÌÉÂÒÁÒÙ ÏÆ ÔÈÅ ÆÕÔÕÒÅȢ ! ÌÉÂÒÁÒÙ ÔÈÁÔ ×ÏÕÌÄ 
ÌÅÔ ÁÎÙÏÎÅ ×ÉÔÈ Á ÎÅÔ ÃÏÎÎÅÃÔÉÏÎɂÒÉÃÈȟ ÐÏÏÒȟ ÂÌÉÎÄ ÁÎÄ ÓÉÇÈÔÅÄ 
ÁÌÉËÅɂÓÅÁÒÃÈȟ ÓÁÍÐÌÅȟ ÒÅÁÄ ÁÎÄ ÂÕÙ ÎÅÁÒÌÙ ÁÎÙ ÂÏÏË ÅÖÅÒ 
ÐÕÂÌÉÓÈÅÄ ɉÁÔ ÌÅÁÓÔ ÔÈÏÓÅ ÐÕÂÌÉÓÈÅÄ ÉÎ ÔÈÅ 5ÎÉÔÅÄ 3ÔÁÔÅÓɊȢ 

As one of those schmucks, I find this wording deliberately and needlessly 
hostile. I’m also interested in the extent to which Singel faults Chin and 
dismisses the rights of authors (oh, sorry, “schmucks.”) Singel recognizes 
that Congress probably won’t pass orphan works legislation—and seems 
to conclude that this makes Judge Chin not only wrong but a tool of the 
copyright maximalists. A sad piece of work, albeit what I’d expect from 
Wired (unless, of course, Condé Nast’s intellectual property is at issue). 

Google Book Settlement Rejection: A Missed Opportunity 
Bill Rosenblatt, writing on March 30, 2011 at Copyright and Technology, 
was also unhappy about the decision, but didn’t feel the need to be a jerk 
about it. This is a calm and fairly subtle discussion mostly related to what 
Rosenblatt sees as a failed opportunity to establish the Book Rights 
Registry as an industry tool. 

http://copyrightandtechnology.com/2011/03/30/google-book-settlement-rejection-a-missed-opportunity/
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The interesting thing is that Rosenblatt seems to be more of a copyright 
maximalist—noting that “large commercial entities” use lawsuits because 
they can’t get legislatures to do their bidding rapidly enough. Those lawsuits 
are almost uniformly intended to tighten copyright restrictions, not broaden 
user rights. 

Neither is Rosenblatt focused on increased fair use or anything of the 
sort. No, he wants the BRR because it would “improve the global 
copyright scene for the digital age”—and “improve” pretty clearly means 
“for business.” 

-ÁÎÙ ÏÆ ÔÈÅ ÐÒÏÂÌÅÍÓ ÉÎ ÍÁÎÁÇÉÎÇ ÄÉÇÉÔÁÌ ÒÉÇÈÔÓ ÔÏ ÃÏÎÔÅÎÔ ÃÏÕÌÄ 
ÂÅ ÓÏÌÖÅÄ ÉÆ ÔÈÅÒÅ ×ÅÒÅ ÃÏÍÐÌÅÔÅȟ ÃÏÎÓÉÓÔÅÎÔȟ ÕÐ-ÔÏ-ÄÁÔÅȟ ÁÎÄ ÅÁÓÉÌÙ 
ÁÃÃÅÓÓÉÂÌÅ ÓÏÕÒÃÅÓ ÏÆ ÉÎÆÏÒÍÁÔÉÏÎ ÁÂÏÕÔ ÃÏÎÔÅÎÔ ÁÎÄ ÒÉÇÈÔÓ ÈÏÌÄÅÒÓȢ 
0ÒÉÖÁÔÅ ÃÏÍÐÁÎÉÅÓ ÈÁÖÅ ÍÁÄÅ ÖÁÒÉÏÕÓ ÁÔÔÅÍÐÔÓ ÔÏ ÓÏÌÖÅ ÔÈÉÓ 
ÐÒÏÂÌÅÍ ÏÖÅÒ ÔÈÅ ÙÅÁÒÓȠ ÎÏÎÅ ÈÁÖÅ ÓÕÃÃÅÅÄÅÄȟ Ï×ÉÎÇ ÔÏ ÕÎÒÅÁÌÉÓÔÉÃ 
ÐÒÏÆÉÔÁÂÉÌÉÔÙ ÒÅÑÕÉÒÅÍÅÎÔÓȟ ÏÖÅÒÌÙ ÎÁÒÒÏ× ÓÃÏÐÅȟ ÌÁÃË ÏÆ ÃÏÏÐÅÒÁÔÉÏÎ 
ÆÒÏÍ ÒÉÇÈÔÓ ÈÏÌÄÅÒÓȟ ÁÎÄ ÏÔÈÅÒ ÆÁÃÔÏÒÓȢ 

And Rosenblatt thinks BRR should include everything—on an opt-out 
basis. 

.Ï×ȟ ×ÉÔÈ *ÕÄÇÅ #ÈÉÎȭÓ ÒÅÊÅÃÔÉÏÎ ÏÆ ÔÈÅ ÓÅÔÔÌÅÍÅÎÔȟ ÔÈÅ "22 ÌÏÏËÓ 
ÌÉËÅ Á ÌÏÓÔ ÃÁÕÓÅȢ *ÕÄÇÅ #ÈÉÎȭÓ ÏÐÉÎÉÏÎ ÓÕÇÇÅÓÔÓ ÔÈÁÔ Á ÒÅÖÉÓÅÄ 
ÓÅÔÔÌÅÍÅÎÔ ÃÏÕÌÄ ÂÅ ÁÐÐÒÏÖÅÄ ÉÆ ÉÔ ×ÏÒËÓ ÏÎ ÔÈÅ ȰÏÐÔ ÉÎȱ ÉÎÓÔÅÁÄ ÏÆ 
ȰÏÐÔ ÏÕÔȱ ÐÒÉÎÃÉÐÌÅȟ ÉȢÅȢȟ ÉÔ ÓÈÏÕÌÄ ÉÎÃÌÕÄÅ ÏÎÌÙ ÔÈÏÓÅ ×ÏÒËÓ ×ÈÏÓÅ 
ÃÏÐÙÒÉÇÈÔ Ï×ÎÅÒÓ ÐÒÏÁÃÔÉÖÅÌÙ ÁÇÒÅÅ ÔÏ ÌÅÔ ÂÅ ÉÎÃÌÕÄÅÄȢ 4ÈÉÓ ÍÁÙ 
ÐÁÓÓ ÖÁÒÉÏÕÓ ÌÅÇÁÌ ÓÎÉÆÆ ÔÅÓÔÓȢ "ÕÔ ÁÎÙ ÒÅÓÕÌÔÉÎÇ "ÏÏË 2ÉÇÈÔÓ 2ÅÇÉÓÔÒÙ 
ÕÎÄÅÒ ÁÎ ÏÐÔ-ÉÎ ÒÅÇÉÍÅ ×ÏÕÌÄ ÂÅ ÏÆ ÈÉÇÈÌÙ ÄÕÂÉÏÕÓ ÖÁÌÕÅ ÔÏ ÔÈÅ 
ÉÎÄÕÓÔÒÙ ÉÎ ÇÅÎÅÒÁÌȠ ÉÎ ÆÁÃÔȟ ÉÔ ×ÏÕÌÄ ÓÃÁÒÃÅÌÙ ÄÉÆÆÅÒ ÆÒÏÍ 
ÒÅÐÏÓÉÔÏÒÉÅÓ ÏÆ ÌÉÃÅÎÓÁÂÌÅ ÍÁÔÅÒÉÁÌ ÁÖÁÉÌÁÂÌÅ ÔÏÄÁÙȟ ÓÕÃÈ ÁÓ 
/ÖÅÒÄÒÉÖÅȭÓ #ÏÎÔÅÎÔ 2ÅÓÅÒÖÅȢ 

This discussion may be orthogonal to most others: it’s not about 
improving citizen or library access; it’s about making it easier to license 
material. 

Six Reasons Google Books Failed 
Robert Darnton published this on March 28, 2011 in the NYRblog from the 
New York Review of Books. A longer version appeared in the April 28 print 
edition. It wasn’t until I skimmed down to the comments that I realized 
my mind had added a word Darnton leaves out of the title: “Settlement.” 
Has Google Books actually failed? That seems a bit sweeping. 

Dealing with the actual failure, Darnton sees, well, six “crucial points 
where things went awry”: 

ü (Å ÓÁÙÓ Ȱ'ÏÏÇÌÅ ÁÂÁÎÄÏÎÅÄ ÉÔÓ ÏÒÉÇÉÎÁÌ ÐÌÁÎ ÔÏ ÄÉÇÉÔÉÚÅ ÂÏÏËÓ ÉÎ ÏÒÄÅÒ 

ÔÏ ÐÒÏÖÉÄÅ ÏÎÌÉÎÅ ÓÅÁÒÃÈÉÎÇȱɂbut ÔÈÁÔȭÓ ÎÏÔ ÔÒÕÅ. GBS would have 

http://www.nybooks.com/blogs/nyrblog/2011/mar/28/six-reasons-google-books-failed/
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expanded that plan to involve other services, but certainly not 

abandoned digitizing and searching. 

ü ) ÄÏÎȭÔ ÓÅÅ Á ÃÌÅÁÒÌÙ ÉÄÅÎÔÉÆÉÅÄ ÓÅÃÏÎÄ ÐÏÉÎÔȟ ÓÉÎÃÅ ÔÈÅ ÓÅÃÏÎÄ 

paragraph expands on the first point. 

ü ȰThird, in setting terms for the digitization of orphan books ɂ

copyrighted works whose rights holders are not knownɂthe 

settlement eliminated the possibility of competition. ȱ '"3ά ÃÏÖÅÒÅÄ 

ÔÈÁÔȟ ÂÕÔ ÉÔȭÓ ÃÅÒÔÁÉÎÌÙ ÔÒÕÅ ÔÈÁÔ '"3ά ÓÔÉÌÌ ȰÁÍÏÕÎÔÅÄ ÔÏ ÃÈÁÎÇÉÎÇ 

ÃÏÐÙÒÉÇÈÔ ÌÁ× ÂÙ ÌÉÔÉÇÁÔÉÏÎ ÉÎÓÔÅÁÄ ÏÆ ÌÅÇÉÓÌÁÔÉÏÎȢȱ 

ü Fourth is the foreign rightsholder issueɂagain largely covered by 

GBS2. 

ü ȰFifth, the settlement was an attempt to resolve a class action suit, but 

the plaintiffs did not adequately represent the class to which they 

belonged.ȱ !ÂÓÏÌÕÔÅÌÙ ÔÒÕÅȢ 

ü ȰSixth, in the course of administering its sales, both of individual 

books and of access to its data base by means of institutional 

subscriptions, Google might abuse readersȭ privacy by accumulating 

information about their behavior.ȱ !ÌÓÏ ÔÒÕÅ ÅÎÏÕÇÈȢ 
Again, these are all reasons for failure of GBS, not Google Books. Darnton 
then enumerates some of the good that could have come from GBS—and, 
sigh, says “these advantages can be preserved without the accompanying 
drawbacks” by creating a Digital Public Library of America, the seriously 
misnamed proposal that Darnton’s heavily involved in. 

The rest of the piece is largely about DPLA and what Darnton sees as 
similar European initiatives. I’m not dealing with DPLA here (and 
possibly not anywhere), so I’ll refer you to the original essay—which, it 
turns out, is just as misnamed as DPLA. 

Google Books Settlement, 2008-2011 
This first of three general commentaries from later in 2011, after the dust 
had settled. This one’s by James Grimmelmann, posted August 17, 2011 
on The Laboratorium—and it’s an obituary of sorts, as the title suggests. 

4ÈÅ 'ÏÏÇÌÅ "ÏÏËÓ ÓÅÔÔÌÅÍÅÎÔȟ Á ÂÏÏË ÃÏÌÌÅÃÔÏÒ ×ÈÏÓÅ ÁÕÄÁÃÉÏÕÓ 
ÐÌÁÎ ÔÏ ÒÅÍÁËÅ ÃÏÐÙÒÉÇÈÔ ÌÁ× ×ÁÓ ÕÌÔÉÍÁÔÅÌÙ ÆÏÒ ÎÁÕÇÈÔȟ ÄÉÅÄ ÔÏÄÁÙȢ 
)Ô ×ÁÓ ÃÁÕÇÈÔ ÉÎ ÔÈÅ ÂÌÁÓÔ ÆÒÏÍ Á ÒÅÃÅÎÔ ÃÏÕÒÔ ÄÅÃÉÓÉÏÎȟ ÁÎÄ ÒÅÃÅÉÖÅÄ 
ÆÁÔÁÌ ÉÎÊÕÒÉÅÓȢ )ÒÏÎÉÃÁÌÌÙȟ ÔÈÅ ÓÅÔÔÌÅÍÅÎÔȟ ×ÈÉÃÈ ÈÁÄ ÂÅÅÎ ÓÅÒÉÏÕÓÌÙ 
ÉÎÊÕÒÅÄ ÉÎ ÔÈÅ ÓÐÒÉÎÇȟ ÈÁÄ ÂÅÅÎ ÒÕÍÏÒÅÄ ÔÏ ÂÅ ÐÌÁÎÎÉÎÇ Á 
ÃÏÍÅÂÁÃË ÔÏÕÒȢ )Î ÔÈÅ ÅÎÄȟ ÈÏ×ÅÖÅÒȟ ÄÏÃÔÏÒÓ ÄÅÃÌÁÒÅÄ ÔÈÁÔ ÉÔÓ 
ÉÎÔÅÒÎÁÌ ÄÉÖÉÓÉÏÎÓ ×ÅÒÅ ÉÎÃÕÒÁÂÌÅȢ 4ÈÅ ÓÅÔÔÌÅÍÅÎÔ ×ÁÓ Á ÌÉÔÔÌÅ ÏÖÅÒ 
Ô×Ï ÍÏÎÔÈÓ ÓÈÏÒÔ ÏÆ ÉÔÓ ÔÈÉÒÄ ÂÉÒÔÈÄÁÙȟ ÁÎÄ ÉÓ ÓÕÒÖÉÖÅÄ ÂÙ ÍÉÌÌÉÏÎÓ 
ÏÆ ÏÒÐÈÁÎ ×ÏÒËÓȢ 

http://laboratorium.net/archive/2011/08/17/google_books_settlement_2008-2011
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The fatal blow, discussed in some detail, is a decision on a “kind of older 
sibling to the Google Books case” in which freelance writers sued 
databases for including articles without authorization—and that case has 
been around for a long time, going to the Supreme Court in 2001 and 
2010. 

-ÏÓÔ ÒÅÃÅÎÔÌÙȟ ÉÔ ÈÁÓ ÈÁÄ ÔÈÅ ÆÏÒÍ ÏÆ Á ÐÒÏÐÏÓÅÄ ÃÌÁÓÓ-ÁÃÔÉÏÎ 
ÓÅÔÔÌÅÍÅÎÔ ÏÎ ÂÅÈÁÌÆ ÏÆ ÁÌÌ ÔÈÅ ÆÒÅÅÌÁÎÃÅÒÓ ÔÈÁÔ ×ÏÕÌÄ ÈÁÖÅ ÐÁÉÄ 
ÔÈÅÍ ÕÐ ÔÏ ΗΫβ ÍÉÌÌÉÏÎ ÉÎ ÅØÃÈÁÎÇÅ ÆÏÒ ÌÅÔÔÉÎÇ ÔÈÅ ÄÁÔÁÂÁÓÅÓ 
ÒÅÐÒÏÄÕÃÅ ÔÈÅ ÁÒÔÉÃÌÅÓ ÉÎ ÐÅÒÐÅÔÕÉÔÙȢ 4ÈÅ 3ÅÃÏÎÄ #ÉÒÃÕÉÔ ÈÅÌÄ ÔÈÁÔ 
ÔÈÅ ÓÅÔÔÌÅÍÅÎÔ ÃÏÕÌÄÎȭÔ ÂÅ ÁÐÐÒÏÖÅÄ ÂÅÃÁÕÓÅ ÄÉÆÆÅÒÅÎÔ ÐÁÒÔÓ ÏÆ ÔÈÅ 
ÃÌÁÓÓ ×ÅÒÅ ÓÏ ÁÔ ÏÄÄÓ ×ÉÔÈ ÅÁÃÈ ÏÔÈÅÒ ÔÈÁÔ ÔÈÅÙ ÅÁÃÈ ÎÅÅÄÅÄ ÔÈÅÉÒ 
Ï×Î ÌÁ×ÙÅÒÓ ÉÎ ÔÈÅ ÎÅÇÏÔÉÁÔÉÏÎÓȢ 3ÉÎÃÅ ÔÈÅ ÄÅÁÌ ×ÁÓ ×ÏÒËÅÄ ÏÕÔ ÂÙ Á 
ÓÉÎÇÌÅ ÇÒÏÕÐ ÏÆ ÌÁ×ÙÅÒÓ ÆÏÒ ÔÈÅ ×ÈÏÌÅ ÃÌÁÓÓȟ ÔÈÁÔ ÏÂÖÉÏÕÓÌÙ ÈÁÄÎȭÔ 
ÈÁÐÐÅÎÅÄȟ ÁÎÄ ÉÔȭÓ ÂÁÃË ÔÏ ÓÑÕÁÒÅ ÏÎÅ ÆÏÒ ÔÈÅ ÓÅÔÔÌÅÍÅÎÔ ÔÁÌËÓ ÉÎ 
ÔÈÅ ÆÒÅÅÌÁÎÃÅÒ ÌÁ×ÓÕÉÔȟ ÏÒ ÍÁÙÂÅ ÅÖÅÎ ÓÑÕÁÒÅ ÚÅÒÏ ÉÆ ÓÏÍÅ ÏÆ ÔÈÅ 
ÐÁÒÔÉÅÓ ÇÉÖÅ ÕÐ ÏÎ ÓÅÔÔÌÅÍÅÎÔ ÅÎÔÉÒÅÌÙȢ 

Grimmelmann spells out some of the parallels, but I went “Bingo!” as I 
read that paragraph: Neither AG nor AAP represents a uniform class with 
identical interests. There’s more discussion and it’s interesting, but it 
relates to the other case, not GBS. 

For GBS, Grimmelmann concludes, “square one” isn’t an option: 
There are too many subclasses of authors and publishers for a plausible 
and fair settlement to be reached. 

#ÒÅÁÔÉÎÇ ÓÕÂÃÌÁÓÓÅÓ ÔÈÁÔ ÔÒÁÃË ÔÈÅÓÅ ÄÉÆÆÅÒÅÎÔ ÇÒÏÕÐÓȟ ÔÈÅÎ ÓÕÐÐÌÙÉÎÇ 
ÔÈÅÍ ×ÉÔÈ ÔÈÅÉÒ Ï×Î ÓËÉÌÌÅÄ ÌÁ×ÙÅÒÓȟ ÁÎÄ ÐÕÔÔÉÎÇ ÅÖÅÒÙÏÎÅ ÉÎ Á ÒÏÏÍ 
ÔÏÇÅÔÈÅÒ ÔÏ ËÎÏÃË ÏÕÔ Á ÎÅ× ÓÅÔÔÌÅÍÅÎÔȡ ÉÔ ÊÕÓÔ ÉÓÎȭÔ ÇÏÉÎÇ ÔÏ ÈÁÐÐÅÎȢ 
4ÈÅ 6ÅÎÎ ÄÉÁÇÒÁÍ ×ÉÌÌ ÈÁÖÅ ÁÔ ÌÅÁÓÔ Á ÄÏÚÅÎ ÄÉÆÆÅÒÅÎÔ ÂÏØÅÓ ÉÎ ÉÔȢ 4ÈÅ 
ÅØÐÅÎÓÅ ×ÏÕÌÄ ÂÅ ÁÂÓÕÒÄȟ ÉÔ ×ÏÕÌÄ ÔÁËÅ ÍÏÎÔÈÓ ÏÒ ÍÏÒÅ ÌÉËÅÌÙ ÙÅÁÒÓ 
ÔÏ ÐÕÌÌ ÏÆÆȟ ÁÎÄ ) ÓÔÉÌÌ ÃÁÎȭÔ ÉÍÁÇÉÎÅ ÔÈÏÓÅ ÎÅÇÏÔÉÁÔÉÏÎÓ ÓÕÃÃÅÅÄÉÎÇȟ 
ÅÓÐÅÃÉÁÌÌÙ ÎÏÔ ÁÆÔÅÒ ÔÈÅ ÌÅÖÅÌ ÏÆ ÖÅÈÅÍÅÎÔ ÏÐÐÏÓÉÔÉÏÎ ÔÏ ÔÈÅ ÏÒÉÇÉÎÁÌ 
ÓÅÔÔÌÅÍÅÎÔȢ 4ÈÅÒÅ ÉÓ ÎÏ ÔÒÕÓÔ ÈÅÒÅȟ ÁÎÄ *ÕÄÇÅ #ÈÉÎ ÈÁÄ ÁÌÒÅÁÄÙ ÂÅÅÎ 
ÂÁÎÇÉÎÇ ÈÅÁÄÓ ÔÏÇÅÔÈÅÒ ÔÏ ÇÅÔ ÔÈÅ ÃÁÓÅ ÍÏÖÉÎÇȢ .Ïȟ ÔÈÅ 'ÏÏÇÌÅ 
"ÏÏËÓ ÓÅÔÔÌÅÍÅÎÔɂÁÎÙ ÓÅÔÔÌÅÍÅÎÔɂÉÓ ÎÏ× ÄÅÁÄȢ 4ÈÅÒÅ ÉÓ ÎÏ ÓÑÕÁÒÅ 
ÏÎÅȡ ÔÈÉÓ ÃÁÓÅ ÉÓ ÇÏÉÎÇ ÂÁÃË ÔÏ ÌÉÔÉÇÁÔÉÏÎȢ 

There’s more here (and discussion of yet another class action lawsuit 
involving Google), but this is the key section relating to Google Books. 

One Google Books To Rule Them All? 
Maria Bustillos, writing on October 26, 2011 at The Awl, opens lively: 

(ÅÌÌÚÁÐÏÐÐÉÎȭ ÉÎ ÔÈÅ ×ÏÒÌÄ ÏÆ ÉÎÔÅÌÌÅÃÔÕÁÌ ÐÒÏÐÅÒÔÙ ÒÉÇÈÔÓ ÔÈÅÓÅ 
ÄÁÙÓȢ ,Á×ÓÕÉÔÓȟ ÃÏÒÐÏÒÁÔÅ ÆÌÉÍ-ÆÌÁÍÍÉÎÇȟ ÔÈÅ ÃÌÁÉÍÓ ÏÆ ÆÁÒ-ÓÉÇÈÔÅÄ 

http://www.theawl.com/2011/10/one-google-books-to-rule-them-all
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ÁÃÁÄÅÍÉÃÓ ÁÎÄ ÄÅÖÅÌÏÐÅÒÓȟ ÆÕÒÉÏÕÓ ÁÕÔÈÏÒÓ ÁÎÄ ÁÒÔÉÓÔÓ ÁÎÄ ÔÈÅ 
ÃÏÎÆÌÉÃÔÉÎÇ ÄÅÍÁÎÄÓ ÏÆ Á ÓÐÒÁ×ÌÉÎÇ )ÎÔÅÒÎÅÔ ÃÕÌÔÕÒÅ ÈÁÖÅ ÃÒÅÁÔÅÄ Á 
ÇÁÒÇÁÎÔÕÁÎȟ ÍÕÌÔÉ-ÄÉÒÅÃÔÉÏÎÁÌ ÔÕÇ-ÏÆ-×ÁÒ ÔÈÁÔ ×ÉÌÌ ÉÎÅÖÉÔÁÂÌÙ ÁÆÆÅÃÔ 
×ÈÁÔ ÁÎÄ ÈÏ× ×Å ×ÉÌÌ ÂÅ ÁÂÌÅ ÔÏ ÒÅÁÄ ÏÎÌÉÎÅ ÉÎ ÔÈÅ ÆÕÔÕÒÅȢ 2ÅÃÅÎÔ 
ÄÅÖÅÌÏÐÍÅÎÔÓ ÉÎÄÉÃÁÔÅȟ ÁÍÁÚÉÎÇÌÙȟ ÔÈÁÔ ÔÈÅÒÅ ÁÒÅ ÇÒÏÕÎÄÓ ÆÏÒ ÈÏÐÅ 
ÔÈÁÔ ÔÈÅ ÐÕÂÌÉÃ ×ÉÌÌ ÉÎ ÔÉÍÅ ÂÅÎÅÆÉÔ ÆÒÏÍ ÔÈÅ ÒÅÓÕÌÔÓ ÏÆ ÔÈÉÓ ÅÐÉÃ 
ÔÕÓÓÌÅȢ 

What are those grounds? After a discursion on how Sonny Bono and 
others have kept things under copyright for ridiculously extended 
periods, Bustillos uses the subheading “Scan and Be Damned” for what 
she asserts Google did—and note here a truly unfortunate set of scare 
quotes: 

#ÏÐÙÒÉÇÈÔ ÌÁ× ÂÅÉÎÇ ÔÈÅ ÍÏÒÁÓÓ ÔÈÁÔ ÉÔ ÉÓȟ 'ÏÏÇÌÅ ×ÁÓ ÉÎ ÓÏÍÅÔÈÉÎÇ 
ÏÆ Á ÂÉÎÄ ×ÈÅÎ ÉÔ ÓÅÔ ÏÕÔ ÔÏ ÃÒÅÁÔÅ ÔÈÅ 'ÏÏÇÌÅ "ÏÏËÓ ÐÒÏÊÅÃÔȢ (Ï× 
×ÏÕÌÄ ÔÈÅÙ ÇÅÔ ÒÏÕÎÄ ÔÈÅ ÐÒÏÓÃÒÉÐÔÉÏÎ ÁÇÁÉÎÓÔ ÒÅÐÒÏÄÕÃÉÎÇ ÂÏÏËÓ 
ÓÔÉÌÌ ÉÎ ÃÏÐÙÒÉÇÈÔȩ 4ÈÅÉÒ ÓÏÌÕÔÉÏÎ ×ÁÓ ÊÕÓÔ ÔÏ ÓÃÁÎ ÔÈÅ ÈÅÌÌ ÏÕÔ ÏÆ 
ÅÖÅÒÙÔÈÉÎÇȟ ÍÁËÅ ÃÅÒÔÁÉÎ ÒÅÓÕÌÔÓ ÁÖÁÉÌÁÂÌÅ ÏÎÌÙ ÁÓ ȰÓÎÉÐÐÅÔÓȟȱ ÁÎÄ 
ÃÌÁÉÍ ÔÈÉÓ ÐÒÁÃÔÉÃÅ ÁÓ ȰÆÁÉÒ ÕÓÅȢȱ !Ó ÅÖÅÎ ÔÈÅ ÇÏÖÅÒÎÍÅÎÔȭÓ Ï×Î 
ÇÕÉÄÁÎÃÅ ÏÎ ÔÈÉÓ ÐÏÌÉÃÙ ÐÏÉÎÔÓ ÏÕÔȟ Ȱ4ÈÅ ÄÉÓÔÉÎÃÔÉÏÎ ÂÅÔ×ÅÅÎ ÆÁÉÒ 
ÕÓÅ ÁÎÄ ÉÎÆÒÉÎÇÅÍÅÎÔ ÍÁÙ ÂÅ ÕÎÃÌÅÁÒ ÁÎÄ ÎÏÔ ÅÁÓÉÌÙ ÄÅÆÉÎÅÄȢȱ 

Yes, she consistently scare-quotes fair use and never mentions that it’s 
part of the law. But never mind. Noting that Google wants to keep adding 
to its index because that means you’ll see its ads more often, she asserts: 

4ÈÉÓ ÌÁÔÔÅÒ ÐÏÉÎÔ ÉÓ ÂÅÙÏÎÄ ÉÎÆÕÒÉÁÔÉÎÇ ÔÏ ÁÕÔÈÏÒÓȟ ×ÈÏ ÈÁÖÅ ÅÎÏÕÇÈ 
ÔÒÏÕÂÌÅ ÔÒÙÉÎÇ ÔÏ ËÅÅÐ ÂÏÄÙ ÁÎÄ ÓÏÕÌ ÔÏÇÅÔÈÅÒ ÁÓ ÉÔ ÉÓȢ !ÌÒÅÁÄÙ 'ÏÏÇÌÅ 
ÉÓ ÐÒÏÆÉÔÉÎÇ ÆÒÏÍ ÔÈÅÉÒ ×ÏÒËȟ ÎÏÔ ÂÙ ÓÅÌÌÉÎÇ ÕÎÁÕÔÈÏÒÉÚÅÄ ÃÏÐÉÅÓ ÏÆ ÉÔȟ 
×ÈÉÃÈ ×ÏÕÌÄ ÂÅ ÉÌÌÅÇÁÌȟ ÂÕÔ ÂÙ ÓÅÌÌÉÎÇ ÁÄÖÅÒÔÉÓÉÎÇ ÁÌÏÎÇÓÉÄÅ ÂÉÔÓ ÏÆ ÉÔȢ 
4ÈÉÓ ÒÅÁÓÏÎÉÎÇ ×ÁÓ ÂÏÕÎÄ ÔÏ ÂÅ ÃÈÁÌÌÅÎÇÅÄ ÉÎ ÃÏÕÒÔȟ ÔÈÏÕÇÈ ÍÁÎÙ 
ÃÏÐÙÒÉÇÈÔ ÅØÐÅÒÔÓ ÔÈÏÕÇÈÔ ÔÈÅ ȰÆÁÉÒ ÕÓÅȱ ÁÒÇÕÍÅÎÔ ÓÔÉÌÌ ÍÉÇÈÔ ÆÌÙȢ 

Heck, those legal experts at Wired thought it was dead certain, although 
actual, you know, lawyers weren’t quite so sure. Anyway, the piece goes 
on to the settlement, its rejection and—oddly—the note that “The 
settlement negotiations continue, with a new hearing scheduled for next 
spring.” I do give Bustillos credit for asking Ursula Le Guin to say what 
she thought an ideal outcome of the Google Books case would be (Le 
Guin quit the Authors Guild because they negotiated a settlement) and got 
this striking answer: 

Ȱ4ÈÅÉÒ ÁÇÒÅÅÍÅÎÔȟ ÏÒ Á ÒÕÌÉÎÇ ÒÅÑÕÉÒÉÎÇ ÔÈÅÍȟ ÔÏ ÉÍÍÅÄÉÁÔÅÌÙ ÓÔÏÐ 
ÄÉÇÉÔÁÌÉÓÉÎÇ ÃÏÐÙÒÉÇÈÔÅÄ ÂÏÏËÓ ×ÉÔÈÏÕÔ ÏÂÔÁÉÎÉÎÇ ÐÅÒÍÉÓÓÉÏÎ ÆÒÏÍ 
ÔÈÅ ÃÏÐÙÒÉÇÈÔ Ï×ÎÅÒȢ 7ÉÔÈ Á ÒÅÍÉÎÄÅÒ ÔÏ ÔÈÅ ÌÉÂÒÁÒÉÅÓ ÔÈÁÔ ÈÁÖÅ 
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ÂÅÅÎ ÆÁÃÉÌÉÔÁÔÉÎÇ ÔÈÉÓ ÉÌÌÅÇÁÌ ÁÃÔÉÖÉÔÙ ÔÈÁÔ ÉÔ ÉÓ ÐÉÒÁÃÙȟ ÁÎÄ ÔÈÅÙ 
ÓÈÏÕÌÄ ÎÏÔ ÈÁÖÅ ÁÇÒÅÅÄ ÔÏ ÉÔȢȱ 

Whew. Scanning is piracy and take that, you evil libraries. 
I’m not ready to buy Bustillos’ assertion that Google and Amazon 

have an effective duopoly with no serious competition for textual 
information—”for information that would before have been contained in 
books,” a wording that suggests to me that Bustillos is a digital 
triumphalist who regards print books as already dead. But no, it’s 
apparently already the case that the only ways an author can reach an 
audience are through Amazon or Google. Who knew? 

Here’s another passage that, while it’s not directly related to GBS, 
gives me more than a little pause: 

4ÈÅ ÊÏÂ ÏÆ ÔÈÅ ÍÏÄÅÒÎ ÓÃÈÏÌÁÒ ÏÒ ÃÒÉÔÉÃ ÉÓ ÔÏ ÒÅÁÄ ×ÉÄÅÌÙ ÁÎÄ ÂÒÉÎÇ ÈÉÓ 
ÆÉÎÄÉÎÇÓ ÔÏ Á ÐÕÂÌÉÃ ÏÆ ÉÎÔÅÒÅÓÔÅÄ ÆÅÌÌÏ×-ÓÅÅËÅÒÓȟ ÓÏÍÅÔÈÉÎÇ ÍÏÒÅ ÌÉËÅ 
Á $* ÆÏÒ ÃÕÌÔÕÒÅȢ 

This is a long posting and I’m not dealing with all of it. Bustillos is 
enthusiastic about DPLA as a solution; that’s her good news. Color me 
unconvinced—and wondering why the scare quotes and silly title. 

The Elephantine Google Books Settlement 
That’s James Grimmelmann again with the final item for this section, a 
December 5, 2011 post at The Laboratorium that’s really mostly pointing 
to his article of the same name, appearing in the Journal of the Copyright 
Society of the USA. At 24 pages (including footnotes), that article is short 
enough to be worth reading for many of you—and I’ll leave you to it, 
quoting the abstract here. 

4ÈÅ ÇÅÎÉÕÓɂÓÏÍÅ ×ÏÕÌÄ ÓÁÙ ÔÈÅ ÅÖÉÌ ÇÅÎÉÕÓɂÏÆ ÔÈÅ ÐÒÏÐÏÓÅÄ 
'ÏÏÇÌÅ "ÏÏËÓ ÓÅÔÔÌÅÍÅÎÔ ×ÁÓ ÔÈÅ ×ÁÙ ÉÔ ÆÕÓÅÓ ÌÅÇÁÌ ÃÁÔÅÇÏÒÉÅÓȢ 4ÈÅ 
ÓÅÔÔÌÅÍÅÎÔ ÒÁÉÓÅÄ ÉÍÐÏÒÔÁÎÔ ÃÌÁÓÓ ÁÃÔÉÏÎȟ ÃÏÐÙÒÉÇÈÔȟ ÁÎÄ ÁÎÔÉÔÒÕÓÔ 
ÉÓÓÕÅÓȟ ÁÍÏÎÇ ÏÔÈÅÒÓȢ "ÕÔ ÊÕÓÔ ÁÓ ÁÎ ÅÌÅÐÈÁÎÔ ÉÓ ÎÏÔ ÍÅÒÅÌÙ Á ÔÒÕÎË 
ÐÌÕÓ ÌÅÇÓ ÐÌÕÓ Á ÔÁÉÌȟ ÔÈÅ ÓÅÔÔÌÅÍÅÎÔ ×ÁÓ ÍÏÒÅ ÔÈÁÎ ÔÈÅ ÓÕÍ ÏÆ ÔÈÅ 
ÉÎÄÉÖÉÄÕÁÌ ÉÓÓÕÅÓ ÉÔ ÒÁÉÓÅÄȢ 4ÈÅÓÅ ȰÉÓÓÕÅÓȱ ×ÅÒÅ ÒÅÁÌÌÙ ÊÕÓÔ ÄÉÆÆÅÒÅÎÔ 
×ÁÙÓ ÏÆ ÄÅÓÃÒÉÂÉÎÇ Á ÓÉÎÇÌÅȟ ÏÖÅÒÒÉÄÉÎÇ ÉÓÓÕÅ ÏÆ ÌÁ× ÁÎÄ ÐÏÌÉÃÙɂÁ 
ÎÅ× ×ÁÙ ÔÏ ÃÏÎÃÅÎÔÒÁÔÅ ÁÎ ÉÎÔÅÌÌÅÃÔÕÁÌ ÐÒÏÐÅÒÔÙ ÉÎÄÕÓÔÒÙȢ 

)Î ÔÈÉÓ ÅÓÓÁÙȟ ) ÁÒÇÕÅ ÆÏÒ ÔÈÅ ÃÒÉÔÉÃÁÌ ÉÍÐÏÒÔÁÎÃÅ ÏÆ ÓÅÅÉÎÇ ÔÈÅ 
ÓÅÔÔÌÅÍÅÎÔ ÁÌÌ ÁÔ ÏÎÃÅȟ ÒÁÔÈÅÒ ÔÈÁÎ ÁÓ Á ÌÉÓÔ ÏÆ ÉÎÄÅÐÅÎÄÅÎÔ ÌÅÇÁÌ 
ÉÓÓÕÅÓȢ !ÆÔÅÒ Á ÂÒÉÅÆ ÏÖÅÒÖÉÅ× ÏÆ ÔÈÅ ÓÅÔÔÌÅÍÅÎÔ ÁÎÄ ÉÔÓ ÈÉÓÔÏÒÙ ɉ0ÁÒÔ 
)Ɋȟ ) ÄÅÓÃÒÉÂÅ ÓÏÍÅ ÏÆ ÔÈÅ ÍÏÒÅ ÓÉÇÎÉÆÉÃÁÎÔ ÉÓÓÕÅÓ ÒÁÉÓÅÄ ÂÙ ÏÂÊÅÃÔÏÒÓ 
ÔÏ ÔÈÅ ÓÅÔÔÌÅÍÅÎÔȟ ÆÏÃÕÓÉÎÇ ÏÎ ÔÈÅ ÔÒÉÏ ÏÆ ÃÌÁÓÓ ÁÃÔÉÏÎȟ ÃÏÐÙÒÉÇÈÔȟ 
ÁÎÄ ÁÎÔÉÔÒÕÓÔ ÌÁ× ɉ0ÁÒÔ ))ɊȢ 4ÈÅ ÓÅÔÔÌÅÍÅÎÔȭÓ ÐÒÏÐÏÎÅÎÔÓ ÒÅÓÐÏÎÄÅÄ 
×ÉÔÈ ÃÏÌÏÒÁÂÌÅ ÄÅÆÅÎÓÅÓ ÔÏ ÅÖÅÒÙ ÏÎÅ ÏÆ ÔÈÅÓÅ ÏÂÊÅÃÔÉÏÎÓȢ -Ù ÐÏÉÎÔ 

http://works.bepress.com/cgi/viewcontent.cgi?article=1031&context=james_grimmelmann
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ÉÎ ÔÈÉÓ 0ÁÒÔ ÉÓ ÎÏÔ ÔÏ ÅÎÔÅÒ ÔÈÅÓÅ ÉÍÐÏÒÔÁÎÔ ÄÅÂÁÔÅÓ ÏÎ ÏÎÅ ÓÉÄÅ ÏÒ 
ÔÈÅ ÏÔÈÅÒȟ ÂÕÔ ÒÁÔÈÅÒ ÔÏ ÓÈÏ× ÔÈÁÔ ÔÈÅ ÈÕÎÔ ÔÏ ÃÈÁÒÁÃÔÅÒÉÚÅ ÔÈÅ 
ÓÅÔÔÌÅÍÅÎÔ ÈÁÓ ÒÁÎÇÅÄ ÆÁÒ ÁÎÄ ×ÉÄÅ ÁÃÒÏÓÓ ÔÈÅ ÌÅÇÁÌ ÌÁÎÄÓÃÁÐÅȢ 

4ÒÕÌÙ ÐÉÎÎÉÎÇ ÄÏ×Î ÔÈÅ ÓÅÔÔÌÅÍÅÎÔȟ ÈÏ×ÅÖÅÒȟ ÒÅÑÕÉÒÅÓ ÔÒÁÃÉÎÇ ÔÈÅ 
ÃÏÎÎÅÃÔÉÏÎÓ ÂÅÔ×ÅÅÎ ÔÈÅÓÅ ÄÉÆÆÅÒÅÎÔ ÌÅÇÁÌ ÁÒÅÁÓȢ ) ÁÒÇÕÅ ɉ0ÁÒÔ )))Ɋ 
ÔÈÁÔ ÔÈÅ ÃÅÎÔÒÁÌ ÔÒÕÔÈ ÏÆ ÔÈÅ ÓÅÔÔÌÅÍÅÎÔ ÉÓ ÔÈÁÔ ÉÔ ÕÓÅÄ ÁÎ ÏÐÔ-ÏÕÔ 
ÃÌÁÓÓ ÁÃÔÉÏÎ ÔÏ ÂÉÎÄ ÃÏÐÙÒÉÇÈÔ Ï×ÎÅÒÓ ɉÉÎÃÌÕÄÉÎÇ ÔÈÅ Ï×ÎÅÒÓ ÏÆ 
ÏÒÐÈÁÎ ×ÏÒËÓɊ ÔÏ ÆÕÔÕÒÅ ÕÓÅÓ ÏÆ ÔÈÅÉÒ ÂÏÏËÓ ÂÙ Á ÓÉÎÇÌÅ ÄÅÆÅÎÄÁÎÔȢ 
4ÈÉÓ ÓÔÁÔÅÍÅÎÔ ÆÕÓÅÓ ÃÌÁÓÓ ÁÃÔÉÏÎȟ ÃÏÐÙÒÉÇÈÔȟ ÁÎÄ ÁÎÔÉÔÒÕÓÔ ÃÏÎÃÅÒÎÓȟ 
ÁÓ ×ÅÌÌ ÁÓ Á ÆÅ× ÏÔÈÅÒÓȢ )Ô ÓÈÏ×Ó ÔÈÁÔ ÔÈÅ ÓÅÔÔÌÅÍÅÎÔ ×ÁÓȟ ÁÔ ÈÅÁÒÔȟ Á 
ÖÁÓÔ ÃÏÎÃÅÎÔÒÁÔÉÏÎ ÏÆ ÐÏ×ÅÒ ÉÎ 'ÏÏÇÌÅȭÓ ÈÁÎÄÓȟ ÆÏÒ ÇÏÏÄ ÏÒ ÆÏÒ ÉÌÌȢ 4ÈÅ 
ÓÅÔÔÌÅÍÅÎÔ ×ÁÓ Á ÃÌÁÓÓÃÏÐÙÔÒÕÓÔÌÉÐÈÁÎÔȟ ÁÎÄ ×Å ÍÕÓÔ ÓÔÒÉÖÅ ÔÏ ÓÅÅ ÉÔ 
ÁÌÌ ÁÔ ÏÎÃÅȟ ÉÎ ÉÔÓ ÅÎÔÉÒÅÔÙȟ ÉÎ ÁÌÌ ÉÔÓ ÍÁÊÅÓÔÉÃ ÁÎÄ ÔÅÒÒÉÆÙÉÎÇ ÇÌÏÒÙȢ 

That’s it for the overviews. Now, on to pieces with more limited focus (or 
at least that’s how I chose to classify them), including—a bit later on—a 
whole bunch of material related to libraries and metadata. 

Orphan Works 
I’m probably mischaracterizing one or two of these items, some of which 
cover much more than orphan works—but that’s the facet that struck me 
as particularly interesting. 

The Google Book Search Settlement: Ends, Means, and the Future of 
Books 
Take this one, for example: a 17-page PDF published April 2009 by 
James Grimmelmann for the American Constitution Society for Law and 
Policy. Do note the date: At this point, the original GBS was under 
consideration. 

)Ô ÉÓ ÄÉÆÆÉÃÕÌÔ ÔÏ ÏÖÅÒÓÔÁÔÅ ÔÈÅ ÉÍÐÏÒÔÁÎÃÅ ÏÆ ÔÈÉÓ ÓÅÔÔÌÅÍÅÎÔȢ 4ÈÅ 
ÏÎÇÏÉÎÇ ÓÈÉÆÔ ÔÏ ÅÌÅÃÔÒÏÎÉÃ ÐÕÂÌÉÓÈÉÎÇ ÉÓ ÁÒÇÕÁÂÌÙ ÔÈÅ ÂÉÇÇÅÓÔ 
ÔÒÁÎÓÆÏÒÍÁÔÉÏÎ ÉÎ ÂÏÏËÓ ÓÉÎÃÅ 'ÕÔÅÎÂÅÒÇȭÓ ÉÎÖÅÎÔÉÏÎ ÏÆ ÔÈÅ 
ÐÒÉÎÔÉÎÇ ÐÒÅÓÓȢ 4ÈÅ ÓÃÁÌÅ ÏÆ 'ÏÏÇÌÅȭÓ ÐÌÁÎÓ ÂÏÇÇÌÅÓ ÔÈÅ ÍÉÎÄȢ )Æ ÔÈÅ 
ÓÅÔÔÌÅÍÅÎÔ ÉÓ ÁÐÐÒÏÖÅÄȟ 'ÏÏÇÌÅ ×ÉÌÌ ÈÁÖÅ ÔÈÅ ÃÌÏÓÅÓÔ ÔÈÉÎÇ ÔÏ Á 
ÕÎÉÖÅÒÓÁÌ ÌÉÂÒÁÒÙ ÔÈÅ ×ÏÒÌÄ ÈÁÓ ÅÖÅÒ ÓÅÅÎȢ 7Å ÓÈÏÕÌÄ ÂÅ 
ÅÎÔÈÕÓÉÁÓÔÉÃ ÁÂÏÕÔ ÔÈÅ ÐÒÏÓÐÅÃÔ ÏÆ ÃÒÅÁÔÉÎÇ ÓÕÃÈ Á ÌÉÂÒÁÒÙȟ ÁÎÄ 
ÃÏÎÃÅÒÎÅÄ ÔÈÁÔ ÉÔ ÍÁÙ ÂÅ ÕÎÄÅÒ ÔÈÅ ÅØÃÌÕÓÉÖÅ ÃÏÎÔÒÏÌ ÏÆ ÏÎÅ 
ÃÏÍÐÁÎÙȢ 4ÈÉÓ ÉÓÓÕÅ ÂÒÉÅÆ ×ÉÌÌ ÃÏÎÎÅÃÔ ÔÈÉÓ ÅÎÔÈÕÓÉÁÓÍ ÁÎÄ ÔÈÉÓ 
ÃÏÎÃÅÒÎ ÔÏ ÔÈÅ ÓÔÒÕÃÔÕÒÅ ÏÆ ÔÈÅ ÓÅÔÔÌÅÍÅÎÔ ÔÈÁÔ ÇÉÖÅÓ ÒÉÓÅ ÔÏ ÔÈÅÍ 
ÂÏÔÈȢ 

http://www.acslaw.org/files/Grimmelmann%20Issue%20Brief.pdf
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While the first part of the brief analyzes the lawsuit and settlement in 
general, the second part focuses on “one especially important part of the 
public interest context,” orphan works. He regards that part of GBS as 
“good for the public to the extent that it makes [orphan works] available 
again, but potentially bad to the extent it turns Google into a dominant 
platform with control over a huge catalog of books that no one else has 
access to.” The third part deals with process—and Grimmelmann 
believes orphan works issues need to be resolved through legislation: 
“Laundering orphan works legislation through a class action lawsuit is 
both a brilliant response to legislative inaction and a dangerous use of 
the judicial power.” 

The whole brief is worth reading. Grimmelmann always had mixed 
feelings about Google’s fair use claim: He recognized that success would 
usefully increase use of fair use but wasn’t convinced that it was a slam-
dunk. He also gets copyright right in his introduction to the second part 
(emphasis added): 

#ÏÐÙÒÉÇÈÔ ÉÓ ÄÅÓÉÇÎÅÄ ÔÏ ÉÎÃÒÅÁÓÅ ÔÈÅ ÓÕÐÐÌÙ ÏÆ ÃÒÅÁÔÉÖÅ ×ÏÒËÓ 
ÁÖÁÉÌÁÂÌÅ ÔÏ ÔÈÅ ÐÕÂÌÉÃȢ 4Ï ÄÏ ÔÈÁÔȟ ÉÔ ÇÉÖÅÓ ÃÒÅÁÔÏÒÓ ÉÎÃÅÎÔÉÖÅ ÔÏ 
ÃÒÅÁÔÅ ÎÅ× ×ÏÒËÓ ÂÙ ÇÉÖÉÎÇ ÔÈÅÍ Á ÒÅÖÅÎÕÅ ÓÏÕÒÃÅȠ ×ÉÌÌÉÎÇ ÂÕÙÅÒÓ 
ÐÁÙ ÆÏÒ ÃÏÐÉÅÓ ÏÆ ÔÈÅ ×ÏÒËȢ 5ÎÄÅÒ ÏÒÄÉÎÁÒÙ ÃÉÒÃÕÍÓÔÁÎÃÅÓȟ Á ÕÓÅÒ ÉÓ 
ÍÏÒÅ ÔÈÁÎ ÈÁÐÐÙ ÔÏ ÐÁÙ Á ÐÒÉÃÅ ÔÈÅ Ï×ÎÅÒ ÉÓ ÍÏÒÅ ÔÈÁÎ ÈÁÐÐÙ ÔÏ 
ÁÃÃÅÐÔȢ 

!Î ȰÏÒÐÈÁÎȱ ×ÏÒËȟ ÈÏ×ÅÖÅÒȟ ÈÁÓ ɉÏÒ ÍÉÇÈÔ ÈÁÖÅɊ ÁÎ Ï×ÎÅÒ ×ÈÏ 
ÃÁÎÎÏÔ ÂÅ ÆÏÕÎÄȟ ×ÈÏ ÍÁÙ ÎÏÔ ÅÖÅÎ ËÎÏ× ÔÈÁÔ ÓÈÅ ÉÓ Á ÃÏÐÙÒÉÇÈÔ 
Ï×ÎÅÒȢ &ÏÒ ÉÎÓÔÁÎÃÅȟ ÔÈÉÎË ÏÆ ÁÎ ÁÕÔÈÏÒ ×ÈÏ ÄÉÅÓ ×ÉÔÈÏÕÔ Á ×ÉÌÌȢ (ÅÒ 
ÎÅØÔ ÏÆ ËÉÎ ÍÁÙ ÈÁÖÅ ÎÏ ÉÄÅÁ ÔÈÁÔ ÔÈÅÙ ÁÒÅ ÎÏ× ÃÏÐÙÒÉÇÈÔ Ï×ÎÅÒÓȢ 
/Ò ÔÈÉÎË ÏÆ Á ÐÕÂÌÉÓÈÉÎÇ ÈÏÕÓÅ ÔÈÁÔ ÇÅÔÓ ÉÎÔÏ ÆÉÎÁÎÃÉÁÌ ÄÉÓÔÒÅÓÓ ÁÎÄ 
ÈÁÓ ÔÏ ÓÅÌÌ ÉÔÓÅÌÆ ÔÏ Á ÌÉÑÕÉÄÁÔÏÒȠ ÔÈÅ ÂÕÙÅÒ ÍÁÙ ÂÅ ÔÈÉÎËÉÎÇ ÏÆ ÔÈÅ 
ÐÒÅÓÓÅÓ ÁÎÄ ÔÈÅ ÏÆÆÉÃÅ ÃÈÁÉÒÓȟ ÎÏÔ ÔÈÅ ÃÏÐÙÒÉÇÈÔÓȢ %ÓÐÅÃÉÁÌÌÙ ×ÉÔÈ 
ÏÌÄÅÒ ×ÏÒËÓ ÔÈÁÔ ÁÒÅ ÎÏÔ ÃÕÒÒÅÎÔÌÙ ÇÅÎÅÒÁÔÉÎÇ ÒÅÖÅÎÕÅȟ ÉÔ ÂÅÃÏÍÅÓ 
ÁÌÌ ÔÏÏ ÅÁÓÙ ÔÏ ÌÏÓÅ ÔÒÁÃË ÏÆ Ï×ÎÅÒÓÈÉÐ ÒÅÃÏÒÄÓȢ 

If only more lawyers and other writers commenting on copyright issue 
would begin with a sensible paraphrase of the Constitutional clause! A 
good, crisp discussion of why orphan works represent a lose-lose 
situation follows. Then he turns to GBS itself. 

)ÔȭÓ ÉÍÐÏÒÔÁÎÔ ÔÏ ÒÅÃÏÇÎÉÚÅ ÔÈÅ ÃÒÉÔÉÃÁÌ ÒÏÌÅ ÔÈÁÔ ÔÈÅ ÓÅÔÔÌÅÍÅÎÔȭÓ 
ÔÒÅÁÔÍÅÎÔ ÏÆ ÏÒÐÈÁÎ ×ÏÒËÓ ÐÌÁÙÓ ÉÎ ÉÔÓ ÁÍÂÉÔÉÏÕÓ ÓÃÏÐÅȢ "ÅÃÁÕÓÅ 
'ÏÏÇÌÅ ÉÓ ÁÌÌÏ×ÅÄ ÔÏ ÐÒÅÓÕÍÅ ÃÏÎÓÅÎÔ ÏÆ ÁÂÓÅÎÔ ÃÏÐÙÒÉÇÈÔ Ï×ÎÅÒÓɂ
ÐÒÅÃÉÓÅÌÙ ÔÈÅ ÐÒÅÓÕÍÐÔÉÏÎ ÔÈÁÔ ÔÈÅ ÐÌÁÉÎÔÉÆÆÓ ÏÂÊÅÃÔÅÄ ÔÏ ×ÈÅÎ ÔÈÅÙ 
ÆÉÌÅÄ ÔÈÅ ÌÁ×ÓÕÉÔɂÉÔ ÓÅÔÓ Á ÄÅÆÁÕÌÔ ÔÈÁÔ ÍÏÓÔ ÏÆ ÔÈÅ ÂÏÏËÓ ÉÎ ÅØÉÓÔÅÎÃÅ 
ÉÎ ÔÈÅ 5ÎÉÔÅÄ 3ÔÁÔÅÓ ×ÉÌÌ ÂÅ ÐÁÒÔ ÏÆ 'ÏÏÇÌÅȭÓ ÃÏÌÌÅÃÔÉÏÎȢ %ÖÅÒÙ ÏÒÐÈÁÎÅÄ 
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ÂÏÏË ÉÓ Á ÂÏÏË ×ÈÏÓÅ Ï×ÎÅÒ ×ÉÌÌ ÎÅÖÅÒ ÒÅÖÅÒÓÅ ÔÈÅ ÄÅÆÁÕÌÔȟ ×ÉÌÌ ÎÅÖÅÒ 
ÏÐÔ ÏÕÔȢ 'ÏÏÇÌÅȭÓ ÂÏÏË ÓÅÒÖÉÃÅÓ ×ÉÌÌ ÂÅ ÃÏÍÐÒÅÈÅÎÓÉÖÅ ÏÎ Á ÐÒÅÖÉÏÕÓÌÙ 
ÕÎÉÍÁÇÉÎÁÂÌÅ ÓÃÁÌÅȠ ÔÈÅ ÓÅÔÔÌÅÍÅÎÔ ÅÎÓÕÒÅÓ ÔÈÁÔ ÃÏÐÙÒÉÇÈÔ ÃÌÁÉÍÓ ÂÙ 
ÏÒÐÈÁÎ ×ÏÒËÓ Ï×ÎÅÒÓ ×ÉÌÌ ÎÏÔ ÔÈÒÅÁÔÅÎ ÔÈÁÔ ÃÏÍÐÒÅÈÅÎÓÉÖÅÎÅÓÓȢ 

But for all that goodness, “the devil, however, is in the details.” The deal 
was only good for Google; its nature as a class action settlement created a 
huge barrier to entry for any potential competitor; and more. 

Finally, there’s the issue of process. Grimmelmann’s no supporter of 
the current copyright regime: The first sentence of section III is 
“Copyright law is broken, and the orphan works problem illustrates 
everything wrong with it.” But it’s a legislative problem and he believes it 
should stay that way. 

While some of Grimmelmann’s points have been mooted by more 
recent events, the brief is still worthwhile, powerful reading, ending with 
this conclusion: 

4ÈÅ 'ÏÏÇÌÅ "ÏÏË 3ÅÁÒÃÈ ÓÅÔÔÌÅÍÅÎÔ ÓÅÒÖÅÓ ÒÅÓÐÅÃÔÁÂÌÅ ÅÎÄÓ ÔÈÒÏÕÇÈ 
ÑÕÅÓÔÉÏÎÁÂÌÅ ÍÅÁÎÓȢ 4ÈÅ ÃÏÐÙÒÉÇÈÔ ÉÎÔÅÒÅÓÔÓ ÉÎ ÂÏÏËÓ ÈÁÖÅ ÂÅÅÎ 
ÓÃÁÔÔÅÒÅÄ ÔÏ ÔÈÅ ÆÏÕÒ ×ÉÎÄÓ ÏÖÅÒ ÔÈÅ ÙÅÁÒÓȟ ÈÁÒÍÉÎÇ ÂÏÔÈ ÔÈÅ ÒÅÁÄÉÎÇ 
ÐÕÂÌÉÃ ÁÎÄ ÃÏÐÙÒÉÇÈÔ Ï×ÎÅÒÓ ÔÈÅÍÓÅÌÖÅÓȢ 4ÒÕÅȟ Á ÃÌÁÓÓ ÁÃÔÉÏÎ ÉÓ Á 
ÄÅÖÉÃÅ ÆÏÒ ÇÁÔÈÅÒÉÎÇ ÔÏÇÅÔÈÅÒ ÌÏÔÓ ÏÆ ×ÉÄÅÌÙ ÓÃÁÔÔÅÒÅÄ ÉÎÔÅÒÅÓÔÓȟ ÂÕÔ ÉÎ 
ÔÈÉÓ ÃÁÓÅȟ ÉÔȭÓ ÔÈÅ ×ÒÏÎÇ ÄÅÖÉÃÅȢ "ÅÃÁÕÓÅ ÔÈÉÓ ÄÅÁÌ ×ÁÓ ÓÔÒÕÃË ÔÈÒÏÕÇÈ 
ÐÒÉÖÁÔÅ ÎÅÇÏÔÉÁÔÉÏÎ ÁÍÏÎÇ Á ÆÅ× ÐÁÒÔÉÅÓȟ ÉÔ ÎÅÇÌÅÃÔÓ ÔÈÅ ÂÒÏÁÄÅÒ ÐÕÂÌÉÃ 
ÉÎÔÅÒÅÓÔ ÉÎ ÓÏÍÅ ÃÒÉÔÉÃÁÌÌÙ ÉÍÐÏÒÔÁÎÔ ×ÁÙÓȢ 

4ÈÅ ÎÅÅÄ ÆÏÒ ÃÈÁÎÇÅ ÉÓ ÒÅÁÌȟ ÂÕÔ ÁÔ ÔÈÅ ÓÁÍÅ ÔÉÍÅȟ ÉÔȭÓ ÒÅÁÓÓÕÒÉÎÇ 
ÈÏ× ÅÍÉÎÅÎÔÌÙ ÓÏÌÖÁÂÌÅ ÔÈÅ ÐÒÏÂÌÅÍÓ ×ÉÔÈ ÔÈÅ ÓÅÔÔÌÅÍÅÎÔ ÁÒÅȢ 4ÈÅ 
ÓÅÔÔÌÅÍÅÎÔ ÍÁÙ ÈÁÖÅ ÅÍÅÒÇÅÄ ÆÒÏÍ Á ÑÕÅÓÔÉÏÎÁÂÌÅ ÂÁÒÇÁÉÎÉÎÇ 
ÐÒÏÃÅÓÓȟ ÂÕÔ ÔÈÅ ÅÎÄ ÐÒÏÄÕÃÔ ÂÅÁÒÓ ÁÔ ÌÅÁÓÔ Á ÆÁÍÉÌÉÁÌ ÒÅÓÅÍÂÌÁÎÃÅ 
ÔÏ ÁÎ ÁÇÒÅÅÍÅÎÔ ÏÆ ×ÈÉÃÈ ×Å ÃÏÕÌÄ ÁÌÌ ÆÅÅÌ ÐÒÏÕÄȢ 4ÈÉÓ ÓÅÔÔÌÅÍÅÎÔ 
ÄÏÅÓ ÎÏÔ ÎÅÅÄ ÔÏ ÂÅ ÐÒÏÂÌÅÍÁÔÉÃȟ ÁÎÄ ×Å ÓÈÏÕÌÄ ÎÏÔ ÌÅÔ ÉÔ ÂÅȢ 4ÈÅ 
ÃÏÕÒÔ ÉÓ ÂÅÉÎÇ ÁÓËÅÄ ÔÏ ÐÌÁÃÅ ÉÔÓ ÉÍÐÒÉÍÁÔÕÒɂÏÕÒ ÉÍÐÒÉÍÁÔÕÒɂÏÎ 
ÔÈÉÓ ÒÅÓÈÁÐÉÎÇ ÏÆ ÏÕÒ ÃÏÐÙÒÉÇÈÔ ÌÁ× ÁÎÄ ÏÕÒ ÐÕÂÌÉÓÈÉÎÇ ÓÙÓÔÅÍȢ 7Å 
ÔÈÅ ÐÅÏÐÌÅ ÈÁÖÅ ÔÈÅ ÒÉÇÈÔ ÔÏ ÉÎÓÉÓÔ ÔÈÁÔ ÏÕÒ ÉÎÔÅÒÅÓÔȟ ÔÈÅ ÐÕÂÌÉÃ 
ÉÎÔÅÒÅÓÔȟ ÂÅ ÒÅÆÌÅÃÔÅÄ ÉÎ ÔÈÅ ÏÕÔÃÏÍÅȢ 

Legally Speaking: The Dead Souls of the Google Booksearch 
Settlement 
This April 17, 2009 post by Pamela Samuelson on =íG ¾ÅÅĉùGUvUðùalso 
appeared in the July 2009 Communications of the ACM. The quick version 
of Samuelson’s focus: 

4ÈÉÓ ÃÏÌÕÍÎ ÁÒÇÕÅÓ ÔÈÁÔ ÔÈÅ ÐÒÏÐÏÓÅÄ ÓÅÔÔÌÅÍÅÎÔ ÏÆ ÔÈÉÓ ÌÁ×ÓÕÉÔ ÉÓ 
Á ÐÒÉÖÁÔÅÌÙ ÎÅÇÏÔÉÁÔÅÄ ÃÏÍÐÕÌÓÏÒÙ ÌÉÃÅÎÓÅ ÐÒÉÍÁÒÉÌÙ ÄÅÓÉÇÎÅÄ ÔÏ 

http://radar.oreilly.com/2009/04/legally-speaking-the-dead-soul.html
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ÍÏÎÅÔÉÚÅ ÍÉÌÌÉÏÎÓ ÏÆ ÏÒÐÈÁÎ ×ÏÒËÓȢ )Ô ×ÉÌÌ ÂÅÎÅÆÉÔ 'ÏÏÇÌÅ ÁÎÄ 
ÃÅÒÔÁÉÎ ÁÕÔÈÏÒÓ ÁÎÄ ÐÕÂÌÉÓÈÅÒÓȟ ÂÕÔ ÉÔ ÉÓ ÑÕÅÓÔÉÏÎÁÂÌÅ ×ÈÅÔÈÅÒ ÔÈÅ 
ÁÕÔÈÏÒÓ ÏÆ ÍÏÓÔ ÂÏÏËÓ ÉÎ ÔÈÅ ÃÏÒÐÕÓ ɉÔÈÅ ȰÄÅÁÄ ÓÏÕÌÓȱ ÔÏ ×ÈÉÃÈ ÔÈÅ 
ÔÉÔÌÅ ÒÅÆÅÒÓɊ ×ÏÕÌÄ ÁÇÒÅÅ ÔÈÁÔ ÔÈÅ ÓÅÔÔÌÉÎÇ ÁÕÔÈÏÒÓ ÁÎÄ ÐÕÂÌÉÓÈÅÒÓ 
×ÉÌÌ ÔÒÕÌÙ ÒÅÐÒÅÓÅÎÔ ÔÈÅÉÒ ÉÎÔÅÒÅÓÔÓ ×ÈÅÎ ÓÅÔÔÉÎÇ ÔÅÒÍÓ ÆÏÒ ÁÃÃÅÓÓ ÔÏ 
ÔÈÅ "ÏÏË 3ÅÁÒÃÈ ÃÏÒÐÕÓȢ 

She describes the portions of GBS that relate to orphan works and how a 
class action suit could result in a license that affects millions of rightsholders 
not party to the suit—and the extent to which GBS would create a Google 
monopoly. The “Dead Souls” section makes a nice play on words, 
connecting Nikolai Gogol’s story “Dead Souls” to Google’s “dead souls” 
scheme. Going beyond that, Samuelson notes—correctly—that the BRR 
governing board would almost certainly be dominated by copyright 
maximalists, who might not really represent the wishes of orphan works 
authors, especially scholarly ones. 

)Æ ÁÓËÅÄȟ ÔÈÅ ÁÕÔÈÏÒÓ ÏÆ ÏÒÐÈÁÎ ÂÏÏËÓ ÉÎ ÍÁÊÏÒ ÒÅÓÅÁÒÃÈ ÌÉÂÒÁÒÉÅÓ 
ÍÉÇÈÔ ×ÅÌÌ ÐÒÅÆÅÒ ÆÏÒ ÔÈÅÉÒ ÂÏÏËÓ ÔÏ ÂÅ ÁÖÁÉÌÁÂÌÅ ÕÎÄÅÒ #ÒÅÁÔÉÖÅ 
#ÏÍÍÏÎÓ ÌÉÃÅÎÓÅÓ ÏÒ ÐÕÔ ÉÎ ÔÈÅ ÐÕÂÌÉÃ ÄÏÍÁÉÎ ÓÏ ÔÈÁÔ ÆÅÌÌÏ× 
ÒÅÓÅÁÒÃÈÅÒÓ ÃÏÕÌÄ ÈÁÖÅ ÇÒÅÁÔÅÒ ÁÃÃÅÓÓ ÔÏ ÔÈÅÍȢ 4ÈÅ "22 ×ÉÌÌ ÈÁÖÅ 
ÁÎ ÉÎÓÔÉÔÕÔÉÏÎÁÌ ÂÉÁÓ ÁÇÁÉÎÓÔ ÅÎÃÏÕÒÁÇÉÎÇ ÔÈÉÓ ÏÒ ÃÏÎÓÉÄÅÒÉÎÇ ×ÈÁÔ 
ÔÅÒÍÓ ÏÆ ÁÃÃÅÓÓ ÍÏÓÔ ÁÕÔÈÏÒÓ ÏÆ ÂÏÏËÓ ÉÎ ÔÈÅ ÃÏÒÐÕÓ ×ÏÕÌÄ ×ÁÎÔȢ 

While GBS2 was better in this regard, it’s still a valid objection. 
Samuelson concludes GBS would bring about greater access to books 
collected by major research libraries—but at too high a price, two 
complementary monopolies. She concludes: 

4ÈÅ "ÏÏË 3ÅÁÒÃÈ ÁÇÒÅÅÍÅÎÔ ÉÓ ÎÏÔ ÒÅÁÌÌÙ Á ÓÅÔÔÌÅÍÅÎÔ ÏÆ Á ÄÉÓÐÕÔÅ 
ÏÖÅÒ ×ÈÅÔÈÅÒ ÓÃÁÎÎÉÎÇ ÂÏÏËÓ ÔÏ ÉÎÄÅØ ÔÈÅÍ ÉÓ ÆÁÉÒ ÕÓÅȢ )Ô ÉÓ Á ÍÁÊÏÒ 
ÒÅÓÔÒÕÃÔÕÒÉÎÇ ÏÆ ÔÈÅ ÂÏÏË ÉÎÄÕÓÔÒÙȭÓ ÆÕÔÕÒÅ ×ÉÔÈÏÕÔ ÍÅÁÎÉÎÇÆÕÌ 
ÇÏÖÅÒÎÍÅÎÔ ÏÖÅÒÓÉÇÈÔȢ 4ÈÅ ÍÁÒËÅÔ ÆÏÒ ÄÉÇÉÔÉÚÅÄ ÏÒÐÈÁÎ ÂÏÏËÓ 
ÃÏÕÌÄ ÂÅ ÃÏÍÐÅÔÉÔÉÖÅȟ ÂÕÔ ×ÉÌÌ ÎÏÔ ÂÅ ÉÆ ÔÈÉÓ ÓÅÔÔÌÅÍÅÎÔ ÉÓ ÁÐÐÒÏÖÅÄ 
ÁÓ ÉÓȢ 

An interesting and sometimes wild range of comments, with one writer 
asserting that the purpose of copyright is “to protect the intellectual 
property of authors” and labeling libraries “the worst thief one could 
think of” and another flatly denying that orphan works exist. Pamela 
Samuelson made a diligent effort to respond (calmly and thoughtfully) to 
nearly all of the comments. 

Google Book Settlement, orphan works, and foreign works 
This discussion was posted by Peter Hirtle on April 21, 2009 at 
LibraryLaw Blog. Hirtle thinks the focus on orphan works is ignoring 

http://blog.librarylaw.com/librarylaw/2009/04/google-book-settlement-orphan-works-and-foreign-works.html
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what he calls “the real losers in the settlement: the thousands of foreign 
authors whose books can be exploited with impunity by Google and the 
Books Rights Registry.” He believes most foreign rightsholders for out-of-
print books will fail to register with the BRR, despite Google’s publicity 
efforts. 

4ÈÅÒÅ ÁÒÅ Á ÃÏÕÐÌÅ ÏÆ ÒÅÁÓÏÎÓ ÆÏÒ ÔÈÉÓȢ &ÏÒ ÏÎÅȟ ÔÈÅÙ ÍÁÙ ÎÏÔ ËÎÏ× 
ÔÈÁÔ ÔÈÅÉÒ ÂÏÏË ÉÓ ÓÔÉÌÌ ÐÒÏÔÅÃÔÅÄ ÂÙ ÃÏÐÙÒÉÇÈÔ ÉÎ ÔÈÅ 53Ȣ )Î 
ÁÄÄÉÔÉÏÎȟ ÔÈÅÙ ÍÁÙ ÁÓÓÕÍÅ ÔÈÁÔ ÉÎÔÅÒÎÁÔÉÏÎÁÌ ÎÅÔ×ÏÒË ÏÆ 
ÒÅÐÒÏÄÕÃÔÉÏÎ ÒÉÇÈÔÓ ÏÒÇÁÎÉÚÁÔÉÏÎÓ ×ÏÕÌÄ ÍÁÎÁÇÅ ÔÈÅÉÒ ÒÏÙÁÌÔÉÅÓȟ 
ÁÎÄ ÎÏÔ ÕÎÄÅÒÓÔÁÎÄ ÔÈÅ ÎÅÅÄ ÔÏ ÒÅÇÉÓÔÅÒ ÓÅÐÁÒÁÔÅÌÙȢ 

He’s not sure how big a group that is, but seems to suggest it could be in 
the millions, and concludes “If there is an injustice being done in the 
settlement, it is with foreign authors.” I’d guess GBS2 took care of most 
of that issue, since it explicitly excludes foreign works not explicitly 
registered in the U.S. (except works from Canada, the UK and Australia). 

Why the Google Books Settlement is better than orphan works 
legislation 
Another LibraryLaw Blog post by Peter Hirtle, this one dated May 27, 
2009, and taking a different tack than James Grimmelmann. Hirtle says 
that books from “inactive rights holders” in the Book Rights Registry 
aren’t necessarily orphan works—that they include works by 
rightsholders “who could be easily located but who have chosen not to 
sign up with the Registry.” (Here again, his focus is foreign authors.) 

Hirtle then runs through some numbers to try to estimate the 
number of orphan works. It’s a tricky process—for example, he uses 
Global Books in Print as a probably-too-high outer limit, but Books in 
Print omits a growing number of books that do not have ISBNs. This 
parenthetical comment on books in copyright but out of print shows just 
how tough this can be; it’s quoted exactly as it appeared: 

ɉ3ÏÍÅ ÏÆ ÔÈÅÓÅ ×ÏÕÌÄ ÂÅ !ÍÅÒÉÃÁÎ ×ÏÒËÓ ÔÈÁÔ ÈÁÖÅ ÎÏÔ ÈÁÄ ÔÈÅÉÒ 
ÃÏÐÙÒÉÇÈÔ ÒÅÎÅ×ÅÄ ÁÎÄ ÈÅÎÃÅ ÁÒÅ ÉÎ ÔÈÅ ÐÕÂÌÉÃ ÄÏÍÁÉÎȟ ÂÕÔ ) ÔÈÉÎË 
ÔÈÅ ÎÕÍÂÅÒ ÃÏÕÌÄ ÏÎÌÙ ÂÅ ΫίΪȟΪΪΪ ΫȢα ÍÉÌÌÉÏÎ ÁÔ ÍÏÓÔȟ ÁÎÄ ÓÏ ) ÁÍ 
ÇÏÉÎÇ ÔÏ ÉÇÎÏÒÅ ÔÈÁÔɊȢ 

An update paragraph explains that striking strikeout, which changes by 
an order of magnitude one piece of the puzzle. Running more numbers, 
Hirtle concludes that there might be about 1.4 million true orphan 
works—and another 10.6 million “would either have rights holders who 
registered with Google or who choose not to register.” That leads us to 
the two paragraphs that Hirtle believes justify the post’s title: 

%ÖÅÎ ×ÉÔÈ ÏÒÐÈÁÎ ×ÏÒËÓ ÌÅÇÉÓÌÁÔÉÏÎȟ ÔÈÅÓÅ ×ÏÒËÓ ×ÏÕÌÄ ÎÏÔ ÂÅ 
ÅÌÉÇÉÂÌÅ ÆÏÒ ÉÎÃÌÕÓÉÏÎ ÉÎ Á ÄÉÇÉÔÉÚÅÄ ÂÏÏËÓ ÄÁÔÁÂÁÓÅ ÓÉÎÃÅ ÔÈÅÙ ÁÒÅ 

http://blog.librarylaw.com/librarylaw/2009/05/why-the-google-books-settlement-is-better-than-orphan-works-legislation.html
http://blog.librarylaw.com/librarylaw/2009/05/why-the-google-books-settlement-is-better-than-orphan-works-legislation.html
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ÎÏÔ ÔÒÕÅ ÏÒÐÈÁÎÓȢ 4ÈÅ 'ÏÏÇÌÅ "ÏÏËÓ ÓÅÔÔÌÅÍÅÎÔ ÉÓ ÔÈÅ ÏÎÌÙ ×ÁÙ ÔÏ 
ÇÅÔ ÃÏÓÔ-ÅÆÆÅÃÔÉÖÅ ÁÃÃÅÓÓ ÔÏ ÔÈÅÍȢ  

7ÈÁÔ ×Å ÎÅÅÄ ÉÎ ÔÈÅ ÓÅÔÔÌÅÍÅÎÔ ÉÓ Á ÃÏÍÐÕÌÓÏÒÙ ÌÉÃÅÎÓÅ ÔÈÁÔ ×ÏÕÌÄ 
ÁÌÌÏ× ÁÎÙÏÎÅ ÔÏ ÌÉÃÅÎÓÅ ÔÈÅ ÕÓÅ ÏÆ Á ×ÏÒË ÍÁÉÎÔÁÉÎÅÄ ÂÙ Á ÎÏÎ-
ÁÃÔÉÖÅ ÒÉÇÈÔÓ ÈÏÌÄÅÒÓȟ ÁÎÄ ÎÏÔ ÊÕÓÔ ÏÒÐÈÁÎ ×ÏÒËÓȢ 

The problem, to be sure, is that this compulsory license would be a 
judicial fiat, not a legislative act—and that’s problematic, especially since 
those 10.6 million works are by authors pretty clearly not well 
represented by the parties in the settlement. 

Google Books, and missing the opportuniti óùĉÏĀùvÏËíûùó   
John Mark Ockerbloom at *Ć ðĉcÏvĉíóù 9¾cðUð¾ ó on September 15, 
2009—and this time he was beginning to think “there was a significant 
likelihood that the settlement might fall apart,” which he had not 
previously believed. 

4ÈÅÒÅ ÁÒÅ Á ÎÕÍÂÅÒ ÏÆ ÐÅÏÐÌÅ ÉÎ ÄÉÆÆÅÒÅÎÔ ÃÏÍÍÕÎÉÔÉÅÓȟ ÉÎÃÌÕÄÉÎÇ 
ÌÉÂÒÁÒÉÅÓȟ ×ÈÏ ÈÏÐÅ ÔÈÉÓ ÈÁÐÐÅÎÓȢ )ȭÍ ÎÏÔ ÏÎÅ ÏÆ ÔÈÅÍȢ )ȭÍ ÎÏÔ Á 
ÌÁ×ÙÅÒȟ ÓÏ ) ÃÁÎȭÔ ÃÏÍÍÅÎÔ ×ÉÔÈ ÁÕÔÈÏÒÉÔÙ ÏÎ ×ÈÅÔÈÅÒ ÔÈÅ ÓÅÔÔÌÅÍÅÎÔ ÉÓ 
ÓÏÕÎÄ ÌÁ×Ȣ "ÕÔ )ȭÍ ÑÕÉÔÅ ÃÏÎÆÉÄÅÎÔ ÔÈÁÔ ÉÔ ÁÄÖÁÎÃÅÓ ÇÏÏÄ ÐÏÌÉÃÙȢ )Î 
ÐÁÒÔÉÃÕÌÁÒȟ ÉÔȭÓ ÏÎÅ ÏÆ ÔÈÅ ÂÅÓÔ ÆÅÁÓÉÂÌÅ ÏÐÐÏÒÔÕÎÉÔÉÅÓ ÔÏ ÂÒÉÎÇ Á ÎÅÁÒ-
ÃÏÍÐÒÅÈÅÎÓÉÖÅ ÖÉÅ× ÏÆ ÔÈÅ ËÎÏ×ÌÅÄÇÅ ÁÎÄ ÃÕÌÔÕÒÅ ÏÆ ÔÈÅ άΪÔÈ ÁÎÄ 
ÅÁÒÌÙ άΫÓÔ ÃÅÎÔÕÒÉÅÓ ÉÎÔÏ ×ÉÄÅÓÐÒÅÁÄ ÕÓÅȢ !ÎÄ ) ×ÏÒÒÙ ÔÈÁÔȟ ÓÈÏÕÌÄ ÔÈÅ 
ÓÅÔÔÌÅÍÅÎÔ ÂÒÅÁË ÄÏ×Îȟ ×Å ×ÉÌÌ ÎÏÔ ÈÁÖÅ ÁÎÏÔÈÅÒ ÏÐÐÏÒÔÕÎÉÔÙ ÌÉËÅ ÉÔ 
ÁÎÙ ÔÉÍÅ ÓÏÏÎȢ 4ÈÅ ÓÅÔÔÌÅÍÅÎÔ ÈÁÓ ÆÌÁ×Óȟ ÌÉËÅ ÔÈÅ 'ÏÏÇÌÅ "ÏÏËÓ 
0ÒÏÊÅÃÔ ÉÔÓÅÌÆ ÈÁÓȟ ÂÕÔ ÁÔ ÔÈÅ ÓÁÍÅ ÔÉÍÅȟ ÌÉËÅ 'ÏÏÇÌÅ "ÏÏËÓ ÉÔÓÅÌÆȟ ÔÈÅ 
ÄÅÁÌ ÔÈÅ ÓÅÔÔÌÅÍÅÎÔ ÏÆÆÅÒÓ ÉÓ ÉÎÃÒÅÄÉÂÌÙ ÕÓÅÆÕÌ ÔÏ ÒÅÁÄÅÒÓȟ ×ÈÉÌÅ ÁÌÓÏ 
ÇÉÖÉÎÇ ×ÒÉÔÅÒÓ ÎÅ× ÏÐÐÏÒÔÕÎÉÔÉÅÓ ÔÏ ÒÅÖÉÖÅȟ ÁÎÄ ÂÅ ÐÁÉÄ ÆÏÒȟ ÔÈÅÉÒ ÏÕÔ ÏÆ 
ÐÒÉÎÔ ×ÏÒËȢ 

There’s the rub: Can you actually get good policy through bad law, 
especially bad law that’s the result of judicial rather than legislative 
action? 

Ockerbloom’s description of the problem is good, although much of 
it (discoverability) only requires indexing and snippets, not the vastly 
expanded scope of GBS. He also believes GBS might encourage Congress 
to do something about orphan works and “general copyright reform” as a 
“compelling example.” I wonder. 

580,388 Orphan Works§Give or Take 
Michael Cairns makes that claim in the title of this September 9, 2009 post 
at Personanondata. He says “no one has attempted to define how many 
orphan works there really are” (see Hirtle above for just such an attempted 

http://everybodyslibraries.com/2009/09/15/google-books-and-missing-the-opportunities-you-dont-see/
http://everybodyslibraries.com/2009/09/15/google-books-and-missing-the-opportunities-you-dont-see/
http://personanondata.blogspot.com/2009/09/580388-orphan-works-give-or-take.html
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definition, but never mind) then offers this absurdly precise estimate. How 
does he get there? 

7ÅÌÌȟ ) ÁÄÍÉÔȟ ) ÄÏ ÍÙ ÓÈÁÒÅ ÏÆ ÇÕÅÓÓ ×ÏÒË ÔÏ ÇÅÔ ÔÏ ÔÈÉÓ ÅÓÔÉÍÁÔÅȟ 
ÂÕÔ ) ÂÅÌÉÅÖÅ ÍÙ ÁÎÁÌÙÓÉÓ ÉÓ ÂÁÓÅÄ ÏÎ ËÅÙ ÆÁÃÔÓ ÆÒÏÍ ×ÈÉÃÈ ) ÈÁÖÅ 
ÅØÔÒÁÐÏÌÁÔÅÄ Á ÃÏÎÃÌÕÓÉÏÎȢ )ÎÔÅÒÅÓÔÉÎÇÌÙȟ ) ÃÏÍÐÌÅÔÅÄ ÔÈÉÓ ÁÎÁÌÙÓÉÓ 
ÓÔÁÒÔÉÎÇ ÆÒÏÍ Ô×Ï ÖÅÒÙ ÄÉÆÆÅÒÅÎÔ ÐÏÉÎÔÓ ÁÎÄ ÔÈÅ ÆÉÒÓÔ ÒÅÓÕÌÔÓ ×ÅÒÅ 
ÓÅÐÁÒÁÔÅÄ ÂÙ ÏÎÌÙ έȟΪΪΪ ×ÏÒËÓ ɉÂÅÆÏÒÅ ) ÍÁÄÅ ÓÏÍÅ ÍÉÎÏÒ 
ÁÄÊÕÓÔÍÅÎÔÓɊȢ 

Then it gets strange, when Cairns accuses others of “deliberate obfuscation 
and lazy reporting” for saying “millions” of orphan titles—except that, if you 
accept Cairns’ definition of work vs. title, he admits that such reporting may 
be correct. But, again, never mind. 

How does Cairns arrive at his precise number? His first method uses 
Books in Print (notoriously incomplete) and Worldcat. His second uses 
Bowker’s annual industry data reports—which are almost certainly 
incomplete. (And, hmm, he’s using both Bowker and Bowker to arrive at 
his numbers.) Now we get the real precision work, after he’s made the 
apparent assumption that percentages in Worldcat will fit the Google 
Books universe: 

)Î ÏÒÄÅÒ ÔÏ ÃÏÍÐÌÅÔÅ ÔÈÅ ÁÎÁÌÙÓÉÓ ÔÏ ÄÅÔÅÒÍÉÎÅ Á ÓÐÅÃÉÆÉÃ ÏÒÐÈÁÎ 
ÐÏÐÕÌÁÔÉÏÎȟ ) ÒÅÄÕÃÅÄ ÍÙ ÒÁ× ÒÅÓÕÌÔÓ ÂÁÓÅÄ ÏÎ ÂÅÓÔ ÇÕÅÓÓ ÅÓÔÉÍÁÔÅÓ 
ÆÏÒ ÎÏÎ-ÂÏÏËÓ ÉÎ ÔÈÅ ÃÏÕÎÔȟ ÐÕÂÌÉÃ ÄÏÍÁÉÎ ÔÉÔÌÅÓ ÁÎÄ ÔÉÔÌÅÓ ×ÈÅÒÅ 
ÔÈÅ ÃÏÐÙÒÉÇÈÔ ÓÔÁÔÕÓ ÉÓ ËÎÏ×ÎȢ 4ÈÅÓÅ ÆÉÎÁÌ ÃÁÌÃÕÌÁÔÉÏÎÓ ÒÅÓÕÌÔ ÉÎ Á 
ÐÏÔÅÎÔÉÁÌ ÏÒÐÈÁÎ ÐÏÐÕÌÁÔÉÏÎ ÏÆ ΰΪΪȟΪΪΪ ×ÏÒËÓȢ ) ÁÌÓÏ ÓÔÒÅÓÓ-ÔÅÓÔÅÄ 
ÔÈÉÓ ÃÁÌÃÕÌÁÔÉÏÎ ÂÙ ÍÁÎÉÐÕÌÁÔÉÎÇ ÍÙ ÐÅÒÃÅÎÔÁÇÅÓ ÒÅÓÕÌÔÉÎÇ ÉÎ Á 
ÐÏÓÓÉÂÌÅ ÕÎÉÖÅÒÓÅ ÏÆ ΫȢΰÍÍ ÏÒÐÈÁÎ ×ÏÒËÓȢ 4ÈÉÓ ÌÁÔÔÅÒ ÅÓÔÉÍÁÔÅ ÉÓ ɉÉÎ 
ÍÙ ÖÉÅ×Ɋ ÉÌÌÏÇÉÃÁÌ ÁÓ ) ×ÉÌÌ ÓÈÏ× ÉÎ ÍÙ ÓÅÃÏÎÄ ÁÎÁÌÙÓÉÓȢ 

So it’s a reduction of questionable percentages based on best guesses. 
Sounds precise to me. His second method used his set of guesses applied 
to publishing title counts, with some other suppositions added in. 

He draws lots of conclusions from his precise analysis, but given my 
opinion of the analysis I choose not to discuss them. This seems mostly an 
attempt to beat down any sense that orphan works would result in 
significant revenue for anybody involved. (Cairns has mostly been a 
publishing consultant.) 

Advantage Google 
This essay by Lewis Hyde was published in the New York Times Sunday 
Book Review on October 1, 2009. It’s primarily devoted to orphan works 
as part of GBS—and Hyde does use “millions” based on relatively direct 
evidence (rather than Cairns’ hocus-pocus): He believes there are 
between four and five million orphan works among those Google had 

http://www.nytimes.com/2009/10/04/books/review/Hyde-t.html?_r=2&pagewanted=1
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already scanned at that point. His comment on GBS as an orphan works 
solution: 

4ÈÉÓ ÉÓ Á ÓÍÁÒÔ ×ÁÙ ÔÏ ÕÎÔÁÎÇÌÅ ÔÈÅ ÏÒÐÈÁÎ ×ÏÒËÓ ÍÅÓÓȟ ÂÕÔ ÉÔ ÈÁÓ 
ÓÏÍÅ ÓÅÒÉÏÕÓ ÐÒÏÂÌÅÍÓȟ ÔÈÅ ÍÏÓÔ ÏÂÖÉÏÕÓ ÂÅÉÎÇ ÔÈÁÔ ÉÔ ÔÒÅÁÔÓ 
ÏÒÐÈÁÎÓ ÁÓ ÉÆ ÔÈÅÙ ×ÅÒÅ "ÒÁÔÓ ×ÈÏ ÃÁÎ ÂÅ ÓÅÔ ÔÏ ×ÏÒË ÆÏÒ ÆÁÍÉÌÉÅÓ ×ÈÏ 
ÈÁÄ ÎÏ ÈÁÎÄ ÉÎ ÔÈÅÉÒ ÃÒÅÁÔÉÏÎȢ .ÏÔÈÉÎÇ ÉÎ ÔÈÅ ÈÉÓÔÏÒÙ ÏÆ ÃÏÐÙÒÉÇÈÔ 
ÃÁÎ ÐÏÓÓÉÂÌÙ ÁÌÌÏ× ÆÏÒ ÓÕÃÈ ÉÎÄÅÎÔÕÒÅȢ )Î ÁÎ ÅÓÓÁÙ ×ÒÉÔÔÅÎ ÌÁÔÅ ÉÎ ÌÉÆÅȟ 
*ÁÍÅÓ -ÁÄÉÓÏÎ ÅØÐÌÁÉÎÅÄ ÔÈÁÔ ÃÏÐÙÒÉÇÈÔ ÉÓ ÂÅÓÔ ÖÉÅ×ÅÄ ÁÓ ȰÁ 
ÃÏÍÐÅÎÓÁÔÉÏÎ ÆÏÒ Á ÂÅÎÅÆÉÔ ÁÃÔÕÁÌÌÙ ÇÁÉÎÅÄ ÔÏ ÔÈÅ ÃÏÍÍÕÎÉÔÙȢȱ 4ÈÅÒÅ 
×ÅÒÅ ÇÏÏÄ ÒÅÁÓÏÎÓȟ ÈÅ ×ÒÏÔÅȟ ÔÏ ÇÉÖÅ ÁÕÔÈÏÒÓ Á ȰÔÅÍÐÏÒÁÒÙ 
ÍÏÎÏÐÏÌÙȱ ÏÖÅÒ ÔÈÅÉÒ ×ÏÒËȟ ȰÂÕÔ ÉÔ ÏÕÇÈÔ ÔÏ ÂÅ ÔÅÍÐÏÒÁÒÙȱ ÂÅÃÁÕÓÅ 
ÔÈÅ ÌÏÎÇ-ÔÅÒÍ ÇÏÁÌ ÉÓ ÔÏ ÅÎÒÉÃÈ ÐÕÂÌÉÃ ËÎÏ×ÌÅÄÇÅȟ ÎÏÔ ÐÒÉÖÁÔÅ 
ÐÅÒÓÏÎÓȢ 

(You need to read the article to understand the “Brat” reference 
properly.) He believes an independent guardian makes more sense and 
that GBS would establish monopoly power over orphan works for 
Google. The piece is well written and you may find it worth reading. 

GBS: A Legislative Solution? 
Back to LibraryLaw Blog and Peter Hirtle, this time with a fairly long post 
on November 8, 2009. This time, Hirtle really is talking about orphan 
works—and, after noting various opinions on several sides of the issue 
(including the cockeyed view of Brewster Kahle that all out-of-print 
works should be regarded as orphan works and that all such works 
should be wholly available for noncommercial copying unless an author 
can prove ownership, “with penalties for overreaching”), Hirtle concludes 
that legislative solutions are either unlikely or wouldn’t really solve the 
problem. Therefore, he believes, GBS should be adopted. 

Gripes over Google Books go technical 
Let’s finish this section with Larry Downes’ February 11, 2010 piece at 
CNet News—and it may be worth noting that “go technical” here clearly 
is not intended to mean “become hyperimportant” but rather “look like 
[trivial] technicalities.” 

Downes looks at the Department of Justice’s objections to GBS2 and 
says most of them are now addressed to “the manner in which the deal 
has been constructed—specifically, the use of class action litigation to 
break the legal logjam of U.S. copyright law.” He notes that DoJ also 
notes antitrust concerns, although Downes uses scare quotes around 
“concerns.” (Really? There are no legitimate monopoly issues? See the 
next section.) 

http://blog.librarylaw.com/librarylaw/2009/11/gbs-a-legislative-solution.html
http://news.cnet.com/8301-1023_3-10452186-93.html?part=rss&subj=news&tag=2547-1_3-0-20
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It’s probably fair to say, as Downes does, that “the government itself” 
caused most of the orphan works problem through the steady extension 
of copyright terms and dropping registration as a requirement. 

4ÈÅ !3! ×ÏÕÌÄ ÌÁÒÇÅÌÙ ÓÏÌÖÅ ÔÈÅ ÏÒÐÈÁÎ ×ÏÒËÓ ÐÒÏÂÌÅÍȟ ÆÏÒ ×ÈÉÃÈ 
ÔÈÅ ÇÏÖÅÒÎÍÅÎÔ ÂÅÌÉÅÖÅÓ ÔÈÅ ÐÁÒÔÉÅÓ ȰÓÈÏÕÌÄ ÂÅ ÃÏÍÍÅÎÄÅÄȢȱ 4ÈÅ 
*ÕÓÔÉÃÅ $ÅÐÁÒÔÍÅÎÔȟ ÈÏ×ÅÖÅÒȟ ÓÔÉÌÌ ×ÏÎȭÔ ÅÎÄÏÒÓÅ ÔÈÅ ÓÏÌÕÔÉÏÎȢ )ÔÓ 
ÐÁÒÔÉÃÕÌÁÒ ÏÂÊÅÃÔÉÏÎ ÎÏ× ÉÓ ÔÈÅ ÕÓÅ ÏÆ ÔÈÅ ÃÌÁÓÓ ÁÃÔÉÏÎ ÔÏ ÆÉØ ÔÈÅ 
ÂÒÏËÅÎ ÃÏÐÙÒÉÇÈÔ ÓÙÓÔÅÍȢ Ȱ$ÅÓÐÉÔÅ ÔÈÉÓ ×ÏÒÔÈÙ ÇÏÁÌȟȱ ÔÈÅ 
ÄÅÐÁÒÔÍÅÎÔ ×ÒÏÔÅ ÔÏ ÔÈÅ ÊÕÄÇÅȟ ȰÔÈÅ 5ÎÉÔÅÄ 3ÔÁÔÅÓ ÈÁÓ ÒÅÌÕÃÔÁÎÔÌÙ 
ÃÏÎÃÌÕÄÅÄ ÔÈÁÔ ÕÓÅ ÏÆ ÔÈÅ ÃÌÁÓÓ ÁÃÔÉÏÎ ÍÅÃÈÁÎÉÓÍ ÉÎ ÔÈÅ ÍÁÎÎÅÒ 
ÐÒÏÐÏÓÅÄ ÂÙ ÔÈÅ !3! ÉÓ Á ÂÒÉÄÇÅ ÔÏÏ ÆÁÒȢȱ 

As Downes summarizes what happened during GBS negotiations, it’s easy 
enough to see why DoJ might be concerned: 

3ÏÍÅÈÏ×ȟ Á ÃÁÓÅ ÁÂÏÕÔ ÃÏÐÙÒÉÇÈÔ ÉÎÆÒÉÎÇÅÍÅÎÔ ÁÎÄ ÆÁÉÒ ÕÓÅ ÔÕÒÎÅÄ 
ÉÎÔÏ ÁÎ ÁÇÒÅÅÍÅÎÔ ÔÏ ÍÁËÅ ÍÉÌÌÉÏÎÓ ÏÆ ×ÏÒËÓ ÁÖÁÉÌÁÂÌÅ ÉÎ ÄÉÇÉÔÁÌ 
ÆÏÒÍȢ 7ÈÉÌÅ ÔÈÅ ÇÏÖÅÒÎÍÅÎÔ ȰÒÅÃÏÇÎÉÚÅÓ ÔÈÁÔ ÔÈÅ ÐÁÒÔÉÅÓ ÔÏ ÔÈÅ 
!3! ÁÒÅ ÓÅÅËÉÎÇ ÔÏ ÕÓÅ ÔÈÅ ÃÌÁÓÓ ÁÃÔÉÏÎ ÍÅÃÈÁÎÉÓÍ ÔÏ ÏÖÅÒÃÏÍÅ 
ÌÅÇÁÌ ÁÎÄ ÓÔÒÕÃÔÕÒÁÌ ÃÈÁÌÌÅÎÇÅÓ ÔÏ ÔÈÅ ÅÍÅÒÇÅÎÃÅ ÏÆ Á ÒÏÂÕÓÔ ÁÎÄ 
ÄÉÖÅÒÓÅ ÍÁÒËÅÔÐÌÁÃÅ ÆÏÒ ÄÉÇÉÔÁÌ ÂÏÏËÓȟȱ ÔÈÅ ÇÏÖÅÒÎÍÅÎÔȭÓ ÐÒÉÎÃÉÐÁÌ 
ÏÂÊÅÃÔÉÏÎ ÎÏ× ÉÓ ÔÏ Á ÍÏÒÅ ÔÅÃÈÎÉÃÁÌ ÑÕÅÓÔÉÏÎȡ ×ÈÅÔÈÅÒ ÔÈÅ ȰÂÒÏÁÄȱ 
ÓÃÏÐÅ ÏÆ ÔÈÅ !3! ÃÏÍÐÌÉÅÓ ×ÉÔÈ ÔÈÅ ÔÈÅÏÒÙ ÁÎÄ ÐÒÁÃÔÉÃÅ ÏÆ ÆÅÄÅÒÁÌ 
ÃÌÁÓÓ ÁÃÔÉÏÎ ÌÁ×Ȣ 

That first sentence is key: A narrow issue turned into a sweeping 
settlement. Calling this a technical issue is certainly correct in some 
sense, but it’s like saying that the mandate of 60Hz 120V AC for U.S. 
electrical power is technical: True, but that doesn’t mean it’s trivial. 

I think Downes gets it in this paragraph—but I don’t believe he 
wants it: 

"ÕÔ Á ÃÌÁÓÓ ÁÃÔÉÏÎ ÉÓ Á ËÉÎÄ ÏÆ ÈÁÍÍÅÒȟ ÁÎÄ ÎÏÔ ÅÖÅÒÙ ÃÏÍÐÌÉÃÁÔÅÄ 
ÌÅÇÁÌ ÐÒÏÂÌÅÍ ÌÏÏËÓ ÅÎÏÕÇÈ ÌÉËÅ Á ÎÁÉÌ ÔÏ ÅÍÐÌÏÙ ÉÔȢ (ÅÒÅȟ ÔÈÅ 
ÐÁÒÔÉÅÓ ÈÁÖÅ ÎÏÔ ÏÎÌÙ ÇÏÎÅ ÂÅÙÏÎÄ ÔÈÅ ÉÓÓÕÅÓ ÏÆ ÔÈÅ ÏÒÉÇÉÎÁÌ 
ÌÁ×ÓÕÉÔȟ ÂÕÔ ÔÈÅÙ ÈÁÖÅ ÁÌÓÏ ÃÒÁÆÔÅÄ Á ÓÅÔÔÌÅÍÅÎÔ ÔÈÁÔ ÉÎ ÓÏÍÅ ÓÅÎÓÅ 
ÌÅÇÉÓÌÁÔÅÓ ÁÎ ÏÒÐÈÁÎ ×ÏÒËÓ ÓÏÌÕÔÉÏÎ ÔÈÁÔ #ÏÎÇÒÅÓÓ ÆÁÉÌÅÄ ÔÏ ÃÒÁÆÔȢ )Ó 
ÔÈÁÔ ÔÏÏ ÍÕÃÈ ÉÎÎÏÖÁÔÉÏÎ ÆÏÒ Á ÃÌÁÓÓ ÁÃÔÉÏÎȩ 4ÈÅ $ÅÐÁÒÔÍÅÎÔ ÏÆ 
*ÕÓÔÉÃÅ ȰÒÅÌÕÃÔÁÎÔÌÙȱ ÃÏÎÃÌÕÄÅÓ ÔÈÁÔ ÉÔ ÉÓȢ 

Downes’ take? Sure, it would be better if legislative issues were acted on 
by legislation, but… 

"ÕÔ ÉÎ ÐÒÉÎÃÉÐÌÅȟ ) ÂÅÌÉÅÖÅ ÔÈÁÔ ÔÈÅ ÅÌÅÇÁÎÃÅ ÏÆ ÔÈÅ ÓÏÌÕÔÉÏÎ ÔÏ ÁÎ 
ÏÔÈÅÒ×ÉÓÅ ÕÎÓÏÌÖÁÂÌÅ ÐÒÏÂÌÅÍ ÏÆÆÅÒÅÄ ÂÙ ÔÈÅ !3! ÍÁËÅÓ ÉÔ Á ÇÏÏÄ 
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ÃÁÎÄÉÄÁÔÅ ÆÏÒ ÁÐÐÒÏÖÁÌȢ ɉ%ÌÅÇÁÎÔȟ ÎÏÔ ÐÅÒÆÅÃÔɂÂÕÔ ÎÏ ÁÇÒÅÅÍÅÎÔ 
ÉÎÖÏÌÖÉÎÇ ÍÉÌÌÉÏÎÓ ÏÆ ÐÅÏÐÌÅ ÃÏÕÌÄ ÅÖÅÒ ÂÅ ÐÅÒÆÅÃÔȢɊ 

In other words: Because it’s unlikely that Congress will act, an overbroad 
settlement should be approved. At the time, I might have agreed. 
Increasingly, I see that Grimmelmann, Samuelson and others were right: 
Judge Chin made the only plausible decision. 

Monopoly and Antitrust 
This handful of items seems primarily related to issues of monopoly, 
competition and antitrust in GBS, both the original GBS and GBS2. Many 
other discussions include monopoly issues—although GBS seems to be a 
broader example of what I’ve seen too often in libraryland, namely a 
seeming love of monopolies as long as they can be perceived as in some 
way easy, efficient or beneficial. 

Google book settlement delayed, DoJ has antitrust concerns 
John Timmer posted this at ars technica on April 28, 2009. Timmer 
believed that “Despite the complexity of the settlement, it was on a fast 
track to approval, with a final thumbs-up scheduled for May [2009].” 

.Ï×ȟ ÉÔ ÌÏÏËÓ ÌÉËÅ Á ÄÅÌÁÙ ÉÎ ÔÈÅ ÄÅÃÉÓÉÏÎ ÉÓ ÉÎÅÖÉÔÁÂÌÅȟ ÁÓ ÏÐÐÏÓÉÔÉÏÎ 
ÔÏ ÉÔ ÓÅÅÍÓ ÔÏ ÂÅ ÒÉÓÉÎÇ ÁÎÄ ÔÈÅ $ÅÐÁÒÔÍÅÎÔ ÏÆ *ÕÓÔÉÃÅ ÉÓ ÌÏÏËÉÎÇ 
ÉÎÔÏ ÔÈÅ ÁÎÔÉÔÒÕÓÔ ÉÍÐÌÉÃÁÔÉÏÎÓ ÏÆ ÔÈÅ ÄÅÁÌȢ 

The story discusses monopoly issues raised by more than just DoJ. For 
example, this paragraph begins with objections raised by, among others, 
Pamela Samuelson’s group of academic authors: 

3Ïȟ ÆÏÒ ÅØÁÍÐÌÅȟ ÔÈÅ ÁÇÒÅÅÍÅÎÔ ÁÓ ÓÔÒÕÃÔÕÒÅÄ ÃÏÕÌÄ ÅÓÓÅÎÔÉÁÌÌÙ ÔÕÒÎ 
'ÏÏÇÌÅ ÉÎÔÏ ÔÈÅ ÓÏÌÅ ÒÉÇÈÔÓÈÏÌÄÅÒ ÆÏÒ ÏÒÐÈÁÎÅÄ ×ÏÒËÓȟ ×ÈÉÃÈ ×ÏÕÌÄ 
ÍÅÁÎ ÔÈÁÔ ÁÎÙÏÎÅ ×ÏÕÌÄ ÈÁÖÅ ÔÏ ÎÅÇÏÔÉÁÔÅ ×ÉÔÈ ÔÈÅ ÃÏÍÐÁÎÙ ÏÖÅÒ 
ÔÈÅ ÕÓÅ ÏÆ ÔÈÅÓÅ ×ÏÒËÓȢ /ÔÈÅÒ ÏÂÊÅÃÔÉÏÎÓ ÆÏÃÕÓ ÏÎ ÔÈÅ ÆÁÃÔ ÔÈÁÔ 
'ÏÏÇÌÅ ÃÏÕÌÄ ÃÏÎÔÒÏÌ ÔÈÅ ÓÁÌÅ ÁÎÄ ÄÉÓÔÒÉÂÕÔÉÏÎ ÏÆ ÏÕÔ-ÏÆ-ÐÒÉÎÔ ×ÏÒËÓȟ 
ÅÖÅÎ ÉÆ ÔÈÅ ÏÒÉÇÉÎÁÌ ÁÕÔÈÏÒ ÄÅÃÉÄÅÄ ÔÏ ÒÅÌÅÁÓÅ ÉÔ ÕÎÄÅÒ Á ÍÏÒÅ ÌÉÂÅÒÁÌ 
ÌÉÃÅÎÓÅȢ /ÔÈÅÒ ÒÅÃÅÎÔ ÏÂÊÅÃÔÉÏÎÓ ÓÕÇÇÅÓÔ ÔÈÁÔ ÔÈÅ ÓÅÔÔÌÅÍÅÎÔȟ ÂÙ 
ÇÉÖÉÎÇ ÔÈÅ ÓÅÁÒÃÈ ÇÉÁÎÔ ÃÏÎÔÒÏÌ ÏÆ ÈÏ× ÔÈÅ ÏÕÔ-ÏÆ-ÐÒÉÎÔ ×ÏÒËÓ ÁÒÅ 
ÄÉÓÐÌÁÙÅÄȟ ÃÏÕÌÄ ÁÌÌÏ× ÔÈÅ ÃÏÍÐÁÎÙ ÔÏ ÃÅÎÓÏÒ ÁÎÄ ÓÅÌÅÃÔÉÖÅÌÙ ÄÉÓÐÌÁÙ 
ÔÈÅÓÅ ×ÏÒËÓȟ ÂÁÓÅÄ ÏÎ ÃÏÍÍÕÎÉÔÙ ÓÔÁÎÄÁÒÄÓ ÏÒ ÐÏÌÉÔÉÃÁÌ ÃÏÎÃÅÒÎÓȢ 

The DoJ’s involvement almost seems like an afterthought in this story. 
It’s a good brief roundup of some of the objections raised (and Judge 
Chin’s rejection of an Internet Archive attempt to become a party to the 
suit). 

http://arstechnica.com/business/2009/04/googles-book-settlement-delayed-as-resistance-appears/
http://yro.slashdot.org/article.pl?sid=09/04/28/1613214&from=rss
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Antitrust and the Google Books Settlement: The Problem of 
Simultaneity 
This article by Eric M. Fraser (University of Chicago Law School and 
Booth School of Business) was deposited on June 10, 2009 on the Social 
Science Research Network (SSRN) and was to appear in the September 
2010 Stanford Technology Law Review. (Hat-tip to Jill Hurst-Wahl for 
noting the paper on Digitization 101.) 

It’s a 24-page law article; here’s the abstract: 

'ÏÏÇÌÅ "ÏÏËÓ ÒÅÐÒÅÓÅÎÔÓ ÔÈÅ ÌÁÔÅÓÔ ÁÔÔÅÍÐÔ ÁÔ ÔÈÅ ÃÅÎÔÕÒÉÅÓ-ÏÌÄ 
ÇÏÁÌ ÔÏ ÂÕÉÌÄ Á ÕÎÉÖÅÒÓÁÌ ÌÉÂÒÁÒÙȢ )Î άΪΪήȟ 'ÏÏÇÌÅ ÓÔÁÒÔÅÄ ÓÃÁÎÎÉÎÇ 
ÂÏÏËÓ ÆÒÏÍ ÌÉÂÒÁÒÉÅÓ ÁÒÏÕÎÄ ÔÈÅ ×ÏÒÌÄȢ !ÌÔÈÏÕÇÈ ÉÔ ÍÁÄÅ ÃÏÐÙÒÉÇÈÔ 
ÌÉÃÅÎÓÉÎÇ ÁÇÒÅÅÍÅÎÔÓ ×ÉÔÈ ÓÏÍÅ ÐÕÂÌÉÓÈÅÒÓȟ ÉÔ ÄÉÄ ÎÏÔ ÏÂÔÁÉÎ 
ÐÅÒÍÉÓÓÉÏÎ ÆÒÏÍ ÅÁÃÈ ÒÉÇÈÔÓÈÏÌÄÅÒ ÂÅÆÏÒÅ ÓÃÁÎÎÉÎÇȟ ÉÎÄÅØÉÎÇȟ ÁÎÄ 
ÄÉÓÐÌÁÙÉÎÇ ÐÏÒÔÉÏÎÓ ÏÆ ÂÏÏËÓ ÆÒÏÍ ÔÈÅ ÓÔÁÃËÓ ÏÆ ÌÉÂÒÁÒÉÅÓȢ 
5ÎÓÕÒÐÒÉÓÉÎÇÌÙȟ ÁÕÔÈÏÒÓ ÁÎÄ ÐÕÂÌÉÓÈÅÒÓ ÓÕÅÄ ÆÏÒ ÃÏÐÙÒÉÇÈÔ 
ÖÉÏÌÁÔÉÏÎÓȢ 'ÏÏÇÌÅ ÓÅÔÔÌÅÄ ÔÈÅ ÃÌÁÓÓ ÁÃÔÉÏÎ ÌÁ×ÓÕÉÔ ÉÎ Á Ó×ÅÅÐÉÎÇ 
ÁÇÒÅÅÍÅÎÔ ÔÈÁÔ ÈÁÓ ÒÁÉÓÅÄ ÓÕÓÐÉÃÉÏÎ ÆÒÏÍ ÌÉÂÒÁÒÉÁÎÓȟ ÕÓÅÒÓȟ ÁÎÄ ÔÈÅ 
ÇÏÖÅÒÎÍÅÎÔȢ )Î ÔÈÉÓ ÐÁÐÅÒȟ ) ÁÎÁÌÙÚÅ ÔÈÅ ÁÎÔÉÔÒÕÓÔ ÁÎÄ ÃÏÍÐÅÔÉÔÉÏÎ 
ÉÓÓÕÅÓ ÉÎ ÔÈÅ ÏÒÉÇÉÎÁÌ ÁÎÄ ÁÍÅÎÄÅÄ ÓÅÔÔÌÅÍÅÎÔ ÁÇÒÅÅÍÅÎÔÓȢ ) ÆÉÎÄ 
ÔÈÁÔ ÔÈÅ ÓÉÍÕÌÔÁÎÅÏÕÓ ÁÓÐÅÃÔÓ ÏÆ ÁÇÒÅÅÍÅÎÔÓ ÁÎÄ ÐÒÉÃÉÎÇ ÐÏÓÅ 
ÓÅÒÉÏÕÓ ÁÎÔÉÔÒÕÓÔ ÐÒÏÂÌÅÍÓȢ 4ÈÅ ÓÅÔÔÌÅÍÅÎÔ ÅÆÆÅÃÔÉÖÅÌÙ ÇÉÖÅÓ 'ÏÏÇÌÅ 
ÓÉÍÕÌÔÁÎÅÏÕÓ ÁÇÒÅÅÍÅÎÔÓ ×ÉÔÈ ÖÉÒÔÕÁÌÌÙ ÁÌÌ ÔÈÅ ÒÉÇÈÔÓÈÏÌÄÅÒÓ ÔÏ ÉÎ-
ÃÏÐÙÒÉÇÈÔ !ÍÅÒÉÃÁÎ ÂÏÏËÓȢ 4ÈÅ ÏÒÉÇÉÎÁÌ ÁÇÒÅÅÍÅÎÔ ÁÌÓÏ ×ÏÕÌÄ ÈÁÖÅ 
ÒÅÑÕÉÒÅÄ 'ÏÏÇÌÅ ÔÏ ÓÅÔ ÐÒÉÃÅÓ ÆÏÒ ÂÏÏËÓ ÓÉÍÕÌÔÁÎÅÏÕÓÌÙȢ )Î Á 
ÃÏÍÐÅÔÉÔÉÖÅ ÍÁÒËÅÔȟ ÂÏÔÈ ÁÇÒÅÅÍÅÎÔÓ ÁÎÄ ÐÒÉÃÉÎÇ ×ÏÕÌÄ ÏÃÃÕÒ 
ÉÎÄÅÐÅÎÄÅÎÔÌÙȢ 5ÎÄÅÒ ÃÕÒÒÅÎÔ ÌÁ×ȟ ÈÏ×ÅÖÅÒȟ ÎÏ ÐÏÔÅÎÔÉÁÌ 
ÃÏÍÐÅÔÉÔÏÒ ÃÁÎ ÍÁËÅ ÁÇÒÅÅÍÅÎÔÓ ×ÉÔÈ ÔÈÅ ÒÉÇÈÔÓÈÏÌÄÅÒÓ ÔÏ ÏÒÐÈÁÎ 
×ÏÒËÓȢ 4ÈÅ ÓÉÍÕÌÔÁÎÅÉÔÙȟ ÔÈÅÒÅÆÏÒÅȟ ÃÏÎÃÅÎÔÒÁÔÅÓ ÐÒÉÃÉÎÇ ÐÏ×ÅÒȟ 
ÌÅÁÄÉÎÇ ÔÏ ÃÁÒÔÅÌ ÐÒÉÃÉÎÇ ɉÁ ÐÒÏÂÌÅÍ ÕÎÄÅÒ ɞ Ϋ ÏÆ ÔÈÅ 3ÈÅÒÍÁÎ !ÃÔɊ 
ÁÎÄ ÍÏÎÏÐÏÌÉÚÁÔÉÏÎ ɉÁ ɞ ά ÐÒÏÂÌÅÍɊȢ 

There’s little doubt where Fraser stands on the issues. For example, the 
first sentence of the second paragraph: “The Google Books Settlement 
Agreement probably violates federal antitrust law.” The rest of the article—
which I only skimmed and which I may lack the expertise to understand 
fully in any case—goes into considerably more detail on the issues, the 
flaws and possible alternative courses. 

0ÏÏ³Å íóùc¾³ùcÏÏÄùlUó  
The slant of this Economist story (September 3, 2009, no byline) is clear 
from the subtitle: “The internet giant’s plan to create a vast digital library 

http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1417722
http://www.economist.com/node/14363287?story_id=14363287
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should be given a green light.” The first paragraph aims to dichotomize—
either you’re a fan or an opponent: 

4Ï ÉÔÓ ÏÐÐÏÎÅÎÔÓȟ ÉÔ ÉÓ Á ÂÒÁÚÅÎ ÁÔÔÅÍÐÔ ÂÙ Á ÃÒÁÆÔÙ ÍÏÎÏÐÏÌÉÓÔ ÔÏ 
ÌÏÃË ÕÐ ÓÏÍÅ ÏÆ ÔÈÅ ×ÏÒÌÄȭÓ ÍÏÓÔ ÖÁÌÕÁÂÌÅ ÉÎÔÅÌÌÅÃÔÕÁÌ ÐÒÏÐÅÒÔÙȢ 4Ï 
ÉÔÓ ÆÁÎÓȟ ÉÔ ÉÓ Á ÌÁÕÄÁÂÌÅ ÅÆÆÏÒÔ ÂÙ Á ÐÕÂÌÉÃÌÙ ÍÉÎÄÅÄ ÃÏÍÐÁÎÙ ÔÏ 
ÕÎÌÏÃË Á ÔÒÅÁÓÕÒÅ ÔÒÏÖÅ ÏÆ ÈÉÄÄÅÎ ËÎÏ×ÌÅÄÇÅȢ .ÅØÔ ÍÏÎÔÈ ÁÎ 
!ÍÅÒÉÃÁÎ ÃÏÕÒÔ ×ÉÌÌ ÈÏÌÄ Á ÈÅÁÒÉÎÇ ÏÎ ÁÎ ÁÇÒÅÅÍÅÎÔȟ ÓÉÇÎÅÄ ÌÁÓÔ 
ÙÅÁÒ ÂÙ 'ÏÏÇÌÅ ÁÎÄ ÒÅÐÒÅÓÅÎÔÁÔÉÖÅÓ ÏÆ ÁÕÔÈÏÒÓ ÁÎÄ ÐÕÂÌÉÓÈÅÒÓȟ ÔÏ 
ÍÁËÅ ÍÉÌÌÉÏÎÓ ÏÆ ÂÏÏËÓ ÉÎ !ÍÅÒÉÃÁ ÓÅÁÒÃÈÁÂÌÅ ÏÎÌÉÎÅȢ 4ÈÅ ÃÁÓÅ ÈÁÓ 
ÓÔÉÒÒÅÄ ÕÐ ÐÁÓÓÉÏÎÓȟ ÃÏÎÆÌÉÃÔ ÁÎÄ ÃÏÎÓÐÉÒÁÃÙ ÔÈÅÏÒÉÅÓ ×ÏÒÔÈÙ ÏÆ Á 
ÌÉÔÅÒÁÒÙ ÂÌÏÃËÂÕÓÔÅÒȢ 

Removed from this black-and-white world, many people thought Google 
Books was a laudable effort that was also monopolistic, and very few 
opponents failed to credit Google for attempting to “unlock a treasure 
trove of hidden knowledge.” But that doesn’t make exciting journalism, 
now does it? (Later in the article, there’s recognition that most critics 
recognize the potential benefits.) 

So how does The Economist deal with monopoly issues? It treats the 
orphan works issue as trivial and claims GBS would increase competition. 
The cartel issue (GBS partners would maintain a legally sanctioned cartel 
and could raise access prices) is swept away with this argument: 

!ÆÔÅÒ ÁÌÌȟ 'ÏÏÇÌÅ ÈÁÓ Á ÂÉÇ ÅÃÏÎÏÍÉÃ ÉÎÃÅÎÔÉÖÅ ÔÏ ÅÎÓÕÒÅ ÔÈÁÔ ÉÔÓ 
ÏÎÌÉÎÅ ÌÉÂÒÁÒÙ ÉÓ ×ÉÄÅÌÙ ÁÖÁÉÌÁÂÌÅȡ ÉÔ ÍÁËÅÓ ÍÏÓÔ ÏÆ ÉÔÓ ÍÏÎÅÙ ÆÒÏÍ 
ÓÅÁÒÃÈ ÁÄÖÅÒÔÉÓÉÎÇȟ ÓÏ ÔÈÅ ÍÏÒÅ ÐÅÏÐÌÅ ÔÈÁÔ ÕÓÅ ÉÔÓ ÓÅÒÖÉÃÅÓȟ 
ÉÎÃÌÕÄÉÎÇ ÔÈÅ ÏÎÌÉÎÅ ÂÏÏË ÁÒÃÈÉÖÅȟ ÔÈÅ ÂÅÔÔÅÒȢ 

Yes and no. Making Google Book search§with provisions for buying 
books—widely available is quite different from keeping institutional access 
affordable. The rest of that paragraph is no more reassuring: 

ɏ'ÏÏÇÌÅɐ ÁÌÓÏ ÈÁÓ Á ÌÅÇÁÌ ÉÎÃÅÎÔÉÖÅ ÔÏ ×ÁÔÃÈ ÉÔÓ ÓÔÅÐȢ 4ÈÅ ÁÇÒÅÅÍÅÎÔ 
ÓÔÉÐÕÌÁÔÅÓ ÔÈÁÔ ÉÎÓÔÉÔÕÔÉÏÎÁÌ ÓÕÂÓÃÒÉÐÔÉÏÎ ÐÒÉÃÅÓ ÍÕÓÔ ÂÅ ÌÏ× 
ÅÎÏÕÇÈ ÔÏ ÅÎÓÕÒÅ ÔÈÁÔ ÔÈÅ ÐÕÂÌÉÃ ÈÁÓ ȰÂÒÏÁÄ ÁÃÃÅÓÓȱ ÔÏ ÄÉÇÉÔÁÌ 
ÂÏÏËÓȟ ×ÈÉÌÅ ÁÔ ÔÈÅ ÓÁÍÅ ÔÉÍÅ ÅÁÒÎÉÎÇ ÍÁÒËÅÔ ÒÁÔÅÓ ÆÏÒ ÃÏÐÙÒÉÇÈÔ 
Ï×ÎÅÒÓȢ 3Ï ÉÆ ÌÏÔÓ ÏÆ ÌÉÂÒÁÒÉÅÓ ÒÅÆÕÓÅ ÔÏ ÓÉÇÎ ÕÐ ÆÏÒ 'ÏÏÇÌÅȭÓ ÓÅÒÖÉÃÅ 
ÂÅÃÁÕÓÅ ÉÔ ÉÓ ÔÏÏ ÃÏÓÔÌÙȟ ÔÈÅ ÃÏÍÐÁÎÙ ÃÏÕÌÄ ÂÅ ÓÌÁÐÐÅÄ ×ÉÔÈ Á 
ÌÁ×ÓÕÉÔȢ 

None of which negates the antitrust issues, even if the “broad access” 
term had much enforceable meaning. Realistically, The Economist’s 
argument boils down to a claim that monopoly issues are “theoretical” 
while the benefits are real. 
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4ÈÁÔ ÉÓ ×ÈÙ ÔÈÅ ÃÏÕÒÔ ÓÈÏÕÌÄ ÁÐÐÒÏÖÅ ÔÈÅ 'ÏÏÇÌÅ ÁÇÒÅÅÍÅÎÔȟ ×ÈÉÌÅ 
ÁÔ ÔÈÅ ÓÁÍÅ ÔÉÍÅ ÇÉÖÉÎÇ ÓÔÅÒÎ ×ÁÒÎÉÎÇ ÔÏ ÉÔÓ ÓÉÇÎÁÔÏÒÉÅÓ ÔÈÁÔ ÔÈÅÙ 
×ÉÌÌ ÂÅ ÓÕÂÊÅÃÔ ÔÏ ÉÎÔÅÎÓÅ ÒÅÇÕÌÁÔÏÒÙ ÓÃÒÕÔÉÎÙ ÆÏÒ ÔÈÅ ÆÏÒÅÓÅÅÁÂÌÅ 
ÆÕÔÕÒÅȢ )Æ ÔÈÅ ÃÏÕÒÔ ÒÅÊÅÃÔÓ ÔÈÅ ÄÅÁÌȟ ÍÕÃÈ ÐÏÔÅÎÔÉÁÌÌÙ ÕÓÅÆÕÌ 
ÉÎÆÏÒÍÁÔÉÏÎ ×ÉÌÌ ÒÅÍÁÉÎȟ ÑÕÉÔÅ ÌÉÔÅÒÁÌÌÙȟ Á ÃÌÏÓÅÄ ÂÏÏËȢ 

Monopoly in pursuit of a desirable goal is a good thing. Simple enough. 
Oh, and Judge Chin can say “regulators will be watching you,” despite 
the track record of U.S. antitrust in recent decades and the fact that GBS 
would not have an assigned regulator other than the industry-dominated 
BRR. 

Google Books Settlement 2.0: Evaluating Competition 
This post, by Fred von Lohmann on November 19, 2009 at Deeplinks, is 
another in EFF’s series of posts analyzing GBS2. He makes the same split 
of concerns that others have made: the orphan works monopoly and the 
institutional subscription monopoly, “particularly for higher education.” 

Where orphan works are concerned, von Lohmann thinks there’s 
broad agreement that the monopoly is a bad thing (although The 
Economist waves it aside with a single sentence): 

.ÏÂÏÄÙ ÌÉËÅÓ ÔÈÉÓ ȰÏÎÌÙ-ÆÏÒ-'ÏÏÇÌÅȱ ÁÓÐÅÃÔ ÏÆ ÔÈÅ ÓÅÔÔÌÅÍÅÎÔɂÉÎ 
ÆÁÃÔȟ 'ÏÏÇÌÅ ÈÁÓ ÓÁÉÄ ÔÈÁÔ ÉÔ ×ÏÕÌÄ ÓÕÐÐÏÒÔ ÏÒÐÈÁÎ ×ÏÒËÓ 
ÌÅÇÉÓÌÁÔÉÏÎ ÔÈÁÔ ×ÏÕÌÄ ÅÍÐÏ×ÅÒ ÔÈÅ 2ÅÇÉÓÔÒÙ ÔÏ ÍÁËÅ ÔÈÅ ÓÁÍÅ ÄÅÁÌ 
ɉÏÒ ÅÖÅÎ Á ÂÅÔÔÅÒ ÄÅÁÌɊ ×ÉÔÈ ÏÔÈÅÒÓ ×ÈÏ ×ÁÎÔ ÔÏ ÕÓÅ ÔÈÅÓÅ 
ÕÎÃÌÁÉÍÅÄ ×ÏÒËÓȢ ɉ7ÈÅÒÅ ÔÈÅ ÃÌÁÉÍÅÄ ÂÏÏËÓ ÁÒÅ ÃÏÎÃÅÒÎÅÄȟ ÉÎ 
ÃÏÎÔÒÁÓÔȟ ÔÈÅ 2ÅÇÉÓÔÒÙ ×ÉÌÌ ÌÉËÅÌÙ ÁÓË ÔÈÅ ÒÉÇÈÔÓÈÏÌÄÅÒÓ ÔÏ ÁÐÐÏÉÎÔ ÉÔ 
ÔÏ ÌÉÃÅÎÓÅ ÃÏÍÐÁÎÉÅÓ ÏÔÈÅÒ ÔÈÁÎ 'ÏÏÇÌÅȢ "ÕÔ ÔÈÁÔ ÓÔÉÌÌ ÌÅÁÖÅÓ ÁÌÌ ÔÈÅ 
ÕÎÃÌÁÉÍÅÄ ÂÏÏËÓ ÏÕÔȢɊ 4ÈÅ ÓÅÔÔÌÅÍÅÎÔ ÁÇÒÅÅÍÅÎÔ ÅÖÅÎ ÈÁÓ Á 
ÐÒÏÖÉÓÉÏÎ ÔÈÁÔ ÍÁËÅÓ ÉÔ ÃÌÅÁÒ ÔÈÁÔ ÔÈÅ 57& ÃÁÎ ÌÉÃÅÎÓÅ ÏÔÈÅÒÓ ȰÔÏ 
ÔÈÅ ÅØÔÅÎÔ ÐÅÒÍÉÔÔÅÄ ÂÙ ÁÐÐÌÉÃÁÂÌÅ ÌÁ×ȱɂ×ÈÁÔ ÁÍÏÕÎÔÓ ÔÏ ÁÎ 
ȰÉÎÓÅÒÔ ÏÒÐÈÁÎ ×ÏÒËÓ ÌÅÇÉÓÌÁÔÉÏÎ ÈÅÒÅȱ ÉÎÖÉÔÁÔÉÏÎȢ 

"ÕÔ ÁÂÓÅÎÔ ÓÏÍÅ ÌÅÇÉÓÌÁÔÉÖÅ ÓÕÐÐÌÅÍÅÎÔ ÔÏ ÔÈÅ ÒÅÖÉÓÅÄ 3ÅÔÔÌÅÍÅÎÔ 
άȢΪȟ ÉÔ ÓÔÉÌÌ ÓÅÅÍÓ ÔÈÁÔ ÁÎÙ ÏÔÈÅÒ ÃÏÍÐÁÎÙ ×ÏÕÌÄ ÈÁÖÅ ÔÏ ÓÃÁÎ ÔÈÅÓÅ 
ÂÏÏËÓȟ ÇÅÔ ÓÕÅÄȟ ÁÎÄ ÈÏÐÅ ÆÏÒ Á ÃÌÁÓÓ ÁÃÔÉÏÎ ÓÅÔÔÌÅÍÅÎÔȢ 4ÈÁÔȟ ÏÆ 
ÃÏÕÒÓÅȟ ÉÓ ÔÈÅ ËÉÎÄ ÏÆ ÂÁÒÒÉÅÒ ÔÏ ÅÎÔÒÙ ÔÈÁÔ ÁÎÙ ÍÏÎÏÐÏÌÉÓÔ ×ÏÕÌÄ 
ÅÎÖÙȢ 

Von Lohmann notes the “worthy question” this raises: If you need 
legislation to fix the competition problem, shouldn’t the orphan works 
problem itself be fixed by legislation, not a class action judgment? 

(ÅÒÅȭÓ ×ÈÅÒÅ ÒÅÁÌÐÏÌÉÔÉË ÅÎÔÅÒÓ ÔÈÅ ÅÑÕÁÔÉÏÎȢ 'ÏÏÇÌÅ ÃÏÒÒÅÃÔÌÙ 
ÐÏÉÎÔÓ ÏÕÔ ÔÈÁÔ #ÏÎÇÒÅÓÓ ÈÁÓ ÂÅÅÎ ×ÏÒËÉÎÇ ÏÎ ÏÒÐÈÁÎ ×ÏÒËÓ 
ÌÅÇÉÓÌÁÔÉÏÎ ÆÏÒ ÙÅÁÒÓȟ ÔÏ ÎÏ ÁÖÁÉÌȢ !ÎÄ ÎÏÎÅ ÏÆ ÔÈÅ ÌÅÇÉÓÌÁÔÉÖÅ 

https://www.eff.org/deeplinks/2009/08/google-book-search-settlement-evaluating-competiti
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ÐÒÏÐÏÓÁÌÓ ÃÁÍÅ ÃÌÏÓÅ ÔÏ ÔÈÅ ÃÏÍÐÒÅÈÅÎÓÉÖÅ ÓÏÌÕÔÉÏÎ ÅÍÂÏÄÉÅÄ ÉÎ 
ÔÈÅ ÐÒÏÐÏÓÅÄ ÓÅÔÔÌÅÍÅÎÔȢ 3Ï ÔÈÅ ÑÕÅÓÔÉÏÎ ÂÏÉÌÓ ÄÏ×Î ÔÏ Á ÐÏÌÉÔÉÃÁÌ 
ÏÎÅȡ ÄÏ ÙÏÕ ÂÅÌÉÅÖÅ ÔÈÁÔ ÁÐÐÒÏÖÁÌ ÏÆ 3ÅÔÔÌÅÍÅÎÔ άȢΪ ×ÉÌÌ ÍÁËÅ 
ÏÒÐÈÁÎ ×ÏÒËÓ ÌÅÇÉÓÌÁÔÉÏÎ ÍÏÒÅ ÌÉËÅÌÙȟ ÏÒ ÌÅÓÓ ÌÉËÅÌÙȩ 7ÉÔÈÏÕÔ Á 
ÃÒÙÓÔÁÌ ÂÁÌÌȟ ÉÔȭÓ ÈÁÒÄ ÔÏ ËÎÏ×Ȣ 

Here I can’t fault EFF or von Lohmann’s analysis: It’s clear and, I think, 
fair to all parties involved. 

Discussing the Institutional Subscription Database (ISD), the full-
access version, von Lohmann assumes that the chief customers are likely 
to be universities (although I was astonished at the number of assertions 
at the time that every public library, even the smallest, would be 
pressured to provide such subscriptions).  

4ÈÅ ÂÉÇ ÑÕÅÓÔÉÏÎ ÉÓ ×ÈÅÔÈÅÒȟ ÏÖÅÒ ÔÉÍÅȟ ÔÈÅ )3$ ×ÉÌÌ ÂÅÃÏÍÅ ÔÈÅ 
ÏÎÅ ÄÁÔÁÂÁÓÅ ÔÈÁÔ ÎÏ ÕÎÉÖÅÒÓÉÔÙ ÃÁÎ ÄÏ ×ÉÔÈÏÕÔȟ ÁÎÄ ÔÈÅ ÏÎÅ 
ÄÁÔÁÂÁÓÅ ×ÉÔÈ ÎÏ ÍÁÒËÅÔ ÓÕÂÓÔÉÔÕÔÅ ɉÁÇÁÉÎȟ ÂÅÃÁÕÓÅ 'ÏÏÇÌÅ ×ÉÌÌ ÂÅ 
ÔÈÅ ÏÎÌÙ ÃÏÍÐÁÎÙ ×ÈÏ ÃÁÎ ÐÒÏÖÉÄÅ Á ÃÏÍÐÒÅÈÅÎÓÉÖÅ ÃÏÒÐÕÓ 
×ÉÔÈÏÕÔ ÆÅÁÒ ÏÆ ÃÏÐÙÒÉÇÈÔ ÌÉÁÂÉÌÉÔÙȟ ÆÏÒ ÔÈÅ ÒÅÁÓÏÎÓ ÅØÐÌÁÉÎÅÄ ÁÂÏÖÅɊȢ 
4ÈÉÓȟ ÏÆ ÃÏÕÒÓÅȟ ÉÓ Á ÒÅÃÉÐÅ ÆÏÒ ÍÏÎÏÐÏÌÉÓÔÉÃ ÐÒÉÃÅ ÇÏÕÇÉÎÇȟ ÁÓ Á 
ÇÒÏÕÐ ÏÆ ÁÃÁÄÅÍÉÃ ÁÕÔÈÏÒÓ ÌÅÄ ÂÙ 0ÒÏÆȢ 0ÁÍ 3ÁÍÕÅÌÓÏÎ ÈÁÖÅ 
ÐÏÉÎÔÅÄ ÏÕÔȢ /ÖÅÒ ÔÉÍÅȟ ÕÎÉÖÅÒÓÉÔÉÅÓ ÃÏÕÌÄ ÆÁÃÅ ÓÐÉÒÁÌÉÎÇ ÐÒÉÃÅÓ ÁÓ 
'ÏÏÇÌÅ ÁÎÄ ÔÈÅ 2ÅÇÉÓÔÒÙ ÃÏÎÓÐÉÒÅ ÔÏ ÍÁØÉÍÉÚÅ ÔÈÅÉÒ ÒÅÖÅÎÕÅÓ ÏÎ 
ÔÈÅ )3$ ÐÒÏÄÕÃÔȢ 

Hmm. Have university libraries faced situations where certain groups of 
data were felt to be mandatory and without competition, resulting in 
gouging? I’d think such situations would be, cough, big deals, and 
libraries would object to having additional pigs at this particular trough. 
Indeed, the promises in GBS to avoid this situation are less than 
reassuring if you know much about big deals: 

'ÏÏÇÌÅ ÁÎÄ ÉÔÓ ÓÕÐÐÏÒÔÅÒÓ ÒÅÓÐÏÎÄ ÂÙ ÐÏÉÎÔÉÎÇ ÏÕÔ ÔÈÁÔ ÔÈÅ 
ÓÅÔÔÌÅÍÅÎÔ ÒÅÑÕÉÒÅÓ ÔÈÁÔ ÐÒÉÃÉÎÇ ÆÏÒ ÔÈÅ )3$ ÂÅ ÓÅÔ ×ÉÔÈ ÒÅÇÁÒÄ ÔÏ 
ȰÔ×Ï ÏÂÊÅÃÔÉÖÅÓȡ ɉΫɊ ÔÈÅ ÒÅÁÌÉÚÁÔÉÏÎ ÏÆ ÒÅÖÅÎÕÅ ÁÔ ÍÁÒËÅÔ ÒÁÔÅÓ ÆÏÒ ÅÁÃÈ 
"ÏÏË ÁÎÄ ÌÉÃÅÎÓÅ ÏÎ ÂÅÈÁÌÆ ÏÆ 2ÉÇÈÔÓÈÏÌÄÅÒÓ ÁÎÄ ɉάɊ ÔÈÅ ÒÅÁÌÉÚÁÔÉÏÎ 
ÏÆ ÂÒÏÁÄ ÁÃÃÅÓÓ ÔÏ ÔÈÅ "ÏÏËÓ ÂÙ ÔÈÅ ÐÕÂÌÉÃȟ ÉÎÃÌÕÄÉÎÇ ÉÎÓÔÉÔÕÔÉÏÎÓ ÏÆ 
ÈÉÇÈÅÒ ÅÄÕÃÁÔÉÏÎȢȱ 4ÈÅ ÓÅÔÔÌÅÍÅÎÔ ÇÏÅÓ ÏÎ ÔÏ ÐÒÏÍÉÓÅ ÔÈÁÔ 'ÏÏÇÌÅ 
ÁÎÄ ÔÈÅ "22 Ȱ×ÉÌÌ ÕÓÅ ÔÈÅ ÆÏÌÌÏ×ÉÎÇ ÐÁÒÁÍÅÔÅÒÓ ÔÏ ÄÅÔÅÒÍÉÎÅ ÔÈÅ 
ÐÒÉÃÅ ÏÆ )ÎÓÔÉÔÕÔÉÏÎÁÌ 3ÕÂÓÃÒÉÐÔÉÏÎÓȡ ÐÒÉÃÉÎÇ ÏÆ ÓÉÍÉÌÁÒ ÐÒÏÄÕÃÔÓ 
ÁÎÄ ÓÅÒÖÉÃÅÓ ÁÖÁÉÌÁÂÌÅ ÆÒÏÍ ÔÈÉÒÄ ÐÁÒÔÉÅÓȟ ÔÈÅ ÓÃÏÐÅ ÏÆ "ÏÏËÓ 
ÁÖÁÉÌÁÂÌÅȟ ÔÈÅ ÑÕÁÌÉÔÙ ÏÆ ÔÈÅ ÓÃÁÎ ÁÎÄ ÔÈÅ ÆÅÁÔÕÒÅÓ ÏÆÆÅÒÅÄ ÁÓ ÐÁÒÔ ÏÆ 
ÔÈÅ )ÎÓÔÉÔÕÔÉÏÎÁÌ 3ÕÂÓÃÒÉÐÔÉÏÎȢȱ ɏ%ÍÐÈÁÓÉÓ ÁÄÄÅÄȢɐ 

“Similar products”? I wonder what those would be? Digital access to 
journal articles, possibly? Oh, and GBS didn’t give ISD subscribers any 
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court access to enforce those provisions. “So what we are left with is a 
‘trust us’ from Google, the Registry, and their biggest library partners.” 

I sometimes give EFF a bad time; I think it goes overboard at times. I 
read through this piece twice looking for something I could fault. I didn’t 
find much (but that’s me): I found myself becoming more convinced that 
GBS2 created untenable monopolies as I read it. Here’s the final 
paragraph of the discussion, after noting DoJ’s investigation and a group 
of articles arguing the pure legality of the settlement: 

"ÕÔ ×Å ÓÈÏÕÌÄÎȭÔ ÂÅ ÓÁÔÉÓÆÉÅÄ ×ÉÔÈ ÁÎÔÉÔÒÕÓÔ ÌÁ× ÈÅÒÅȢ 4ÈÉÓ ÉÓ ÎÏÔ ÊÕÓÔ 
Á ÓÉÍÐÌÅ ÍÁÒËÅÔ ÔÒÁÎÓÁÃÔÉÏÎ ÂÅÔ×ÅÅÎ ÃÏÍÍÅÒÃÉÁÌ ÅÎÔÉÔÉÅÓȢ 'ÏÏÇÌÅ ÉÓ 
ÂÕÉÌÄÉÎÇ ÁÎ ÅÎÏÒÍÏÕÓÌÙ ÉÍÐÏÒÔÁÎÔ ÐÕÂÌÉÃ ÒÅÓÏÕÒÃÅȟ Á ÔÁÓË ÉÔ ÃÁÎ ÏÎÌÙ 
ÕÎÄÅÒÔÁËÅ ×ÉÔÈ ÔÈÅ ÂÌÅÓÓÉÎÇ ÏÆ Á ÆÅÄÅÒÁÌ ÃÏÕÒÔȢ 4ÈÅ ÐÕÂÌÉÃ ÄÅÓÅÒÖÅÓ Á 
ÓÏÌÕÔÉÏÎ ÔÈÁÔ ÉÓ ÎÏÔ ȰÂÁÒÅÌÙ ÌÅÇÁÌȟȱ ÂÕÔ ÔÈÁÔ ÉÎÓÔÅÁÄ ÅÎÃÏÕÒÁÇÅÓ ÒÅÁÌȟ 
ÒÏÂÕÓÔ ÃÏÍÐÅÔÉÔÉÏÎȢ !Ó ×ÒÉÔÔÅÎȟ ×ÉÔÈÏÕÔ ÓÏÍÅ ÍÏÄÉÆÉÃÁÔÉÏÎ ÏÒ 
ÌÅÇÉÓÌÁÔÉÖÅ ÁÄÊÕÎÃÔȟ 3ÅÔÔÌÅÍÅÎÔ άȢΪ ÄÏÅÓ ÎÏÔ ÄÏ ÔÈÁÔȢ 

The Amended Google Books Settlement is Still Exclusive 
That’s James Grimmelmann in a relatively brief essay (seven PDF pages) 
deposited to SSRN on January 26, 2010 and appearing in the CPI 
Antitrust Journal in 2010. The abstract: 

4ÈÉÓ ÂÒÉÅÆ ÅÓÓÁÙ ÁÒÇÕÅÓ ÔÈÁÔ ÔÈÅ ÐÒÏÐÏÓÅÄ ÓÅÔÔÌÅÍÅÎÔ ÉÎ ÔÈÅ 'ÏÏÇÌÅ 
"ÏÏËÓ ÃÁÓÅȟ ÁÌÔÈÏÕÇÈ ÆÏÒÍÁÌÌÙ ÎÏÎ-ÅØÃÌÕÓÉÖÅȟ ×ÏÕÌÄ ÈÁÖÅ ÔÈÅ 
ÐÒÁÃÔÉÃÁÌ ÅÆÆÅÃÔ ÏÆ ÇÉÖÉÎÇ 'ÏÏÇÌÅ ÁÎ ÅØÃÌÕÓÉÖÅ ÌÉÃÅÎÓÅ ÔÏ Á ÌÁÒÇÅ 
ÎÕÍÂÅÒ ÏÆ ÂÏÏËÓȢ 4ÈÅ ÓÅÔÔÌÅÍÅÎÔ ÉÔÓÅÌÆ ÄÏÅÓ ÎÏÔ ÃÒÅÁÔÅ 
ÍÅÃÈÁÎÉÓÍÓ ÆÏÒ 'ÏÏÇÌÅȭÓ ÃÏÍÐÅÔÉÔÏÒÓ ÔÏ ÏÂÔÁÉÎ ÌÉÃÅÎÓÅÓ ÔÏ ÏÒÐÈÁÎ 
ÂÏÏËÓ ÁÎÄ ÃÏÍÐÅÔÉÔÏÒÓ ÁÒÅ ÕÎÌÉËÅÌÙ ÔÏ ÂÅ ÁÂÌÅ ÔÏ ÏÂÔÁÉÎ ÓÉÍÉÌÁÒ 
ÓÅÔÔÌÅÍÅÎÔÓ ÏÆ ÔÈÅÉÒ Ï×ÎȢ 2ÅÃÅÎÔ ÁÍÅÎÄÍÅÎÔÓ ÔÏ ÔÈÅ ÓÅÔÔÌÅÍÅÎÔ ÄÏ 
ÎÏÔ ÃÈÁÎÇÅ ÔÈÉÓ ÃÏÎÃÌÕÓÉÏÎȢ 

Other than noting that the essay isn’t really seven pages long (it’s shorter 
than that), I find that—after reading it and thoroughly enjoying it—I can 
only say go read this one: It’s too lively and cohesive for me to even 
attempt to excerpt (I’d have to excerpt almost the whole thing, and 
what’s the point?). 

Why There Can Never Be a Competitor to Google Books 
Christopher Mims posted this argument at MIT’s Technology Review on 
October 18, 2010—a point at which it still seemed plausible that GBS2 
would be approved. The subtitle’s clear enough: “Publishers are about to 
grant Google monopolistic pricing power and permanent exclusivity over 
countless ‘orphaned’ works.” 

http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1560242
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1560242
http://www.technologyreview.com/view/421247/why-there-can-never-be-a-competitor-to-google/
http://www.technologyreview.com/view/421247/why-there-can-never-be-a-competitor-to-google/
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To some extent, Mims is excerpting Eric Fraser’s article, but he goes 
further with a paragraph I find offensive and disturbing [emphasis 
added]: 

(ÅÒÅȭÓ ÓÏÍÅÔÈÉÎÇ &ÒÁÓÅÒ ÄÉÄÎȭÔ ÁÄÄÒÅÓÓ ÂÕÔ ) ÆÉÎÄ ÐÁÒÔÉÃÕÌÁÒÌÙ 
ÄÉÓÔÕÒÂÉÎÇȡ ÁÓ ÍÏÒÅ ÁÎÄ ÍÏÒÅ ÌÉÂÒÁÒÉÅÓ ÄÉÓÁÐÐÅÁÒȟ ÁÎÄ ÐÈÙÓÉÃÁÌ 
ÃÏÐÉÅÓ ÏÆ ÏÒÐÈÁÎÅÄ ×ÏÒËÓ ÂÅÃÏÍÅ ÈÁÒÄÅÒ ÔÏ ÃÏÍÅ ÂÙȟ 'ÏÏÇÌÅȭÓ 
ÍÏÎÏÐÏÌÉÓÔÉÃ ÐÏÓÓÅÓÓÉÏÎ ÏÆ ÔÈÅÓÅ ×ÏÒËÓ ×ÉÌÌ ÏÎÌÙ ÓÔÒÅÎÇÔÈÅÎȢ 
4×ÅÎÔÙ ÙÅÁÒÓ ÆÒÏÍ ÎÏ× ×ÈÅÎ Å-ÒÅÁÄÅÒÓ ÁÒÅ ÄÉÒÔ ÃÈÅÁÐ ÁÎÄ ×Å ÁÌÌ 
ÔÁËÅ ÄÉÇÉÔÁÌ ÂÏÏËÓ ÆÏÒ ÇÒÁÎÔÅÄȟ ÉÆ ÙÏÕ ÆÉÎÄ Á ÂÏÏË ÏÎ 'ÏÏÇÌÅ "ÏÏËÓȟ 
×ÈÏ ÉÓ ÔÏ ÓÁÙ ÙÏÕȭÌÌ ÅÖÅÎ ÂÅ ÁÂÌÅ ÔÏ ÆÉÎÄ Á ÐÈÙÓÉÃÁÌ ÃÏÐÙ ÏÆ ÉÔȩ 

Why is it that “more and more libraries” will disappear and physical copies 
will “become harder to come by”? I guess because of the Digital 
Inevitability. 

Where does Mims come down on all this? He thinks GBS “has 
implications not just for the future of books, but also for the future of 
U.S. prosecution of monopolies”—and winds up with this paragraph: 

)ÔȭÓ ÁÌÓÏ ÈÁÒÄ ÔÏ ÓÁÙ ÔÈÁÔ 'ÏÏÇÌÅ "ÏÏËÓȟ ÅÖÅÎ ÉÆ ÉÔȭÓ Á ÍÏÎÏÐÏÌÙȟ ÉÓÎȭÔ Á 
ÐÕÂÌÉÃ ÇÏÏÄ ÉÎ ÁÎÄ ÏÆ ÉÔÓÅÌÆȢ 4ÈÅ ÏÒÉÇÉÎÁÌ ÉÎÔÅÎÔÉÏÎ ÏÆ ÔÈÅ ÉÎÄÅØÉÎÇ 
ÐÒÏÊÅÃÔ ×ÁÓȟ ÁÆÔÅÒ ÁÌÌȟ ÔÏ ÂÒÉÎÇ ÁÌÌ ÔÈÅ ËÎÏ×ÌÅÄÇÅ ÈÉÄÄÅÎ ÉÎ ÂÏÏËÓ 
ÏÎÔÏ ÔÈÅ ÉÎÔÅÒÎÅÔȟ ×ÈÅÒÅ ÉÔ ÃÁÎ ÂÅ ÓÅÁÒÃÈÅÄ ÁÎÄ ÉÎÔÅÇÒÁÔÅÄ ÉÎÔÏ ÔÈÅ 
ÇÒÅÁÔ ÈÉÖÅ ÍÉÎÄ ÏÕÔÓÉÄÅ ÏÆ ×ÈÉÃÈ ÉÎÆÏÒÍÁÔÉÏÎ ÉÓ ÉÎÃÒÅÁÓÉÎÇÌÙ 
ÉÒÒÅÌÅÖÁÎÔ ÁÎÄ ÉÎÁÃÃÅÓÓÉÂÌÅȢ )ÔȭÓ ÕÎÃÌÅÁÒ ×ÈÅÔÈÅÒ ÏÒ ÎÏÔ ÔÈÁÔ ×ÉÌÌ 
ÕÌÔÉÍÁÔÅÌÙ ÂÅ ÇÏÏÄ ÆÏÒ ÒÅÁÄÅÒÓɂÁÎÄ ÎÏÔ ÊÕÓÔ ÐÕÂÌÉÓÈÅÒÓ ÁÎÄ ÔÈÅ 
2ÅÇÉÓÔÒÙ ÔÈÁÔ 'ÏÏÇÌÅ ×ÉÌÌ ÓÅÔ ÕÐ ÔÏ ÃÏÌÌÅÃÔ ÒÅÖÅÎÕÅ ÆÏÒ ÔÈÅÍȢ 

It’s remarkably easy to say that GBS2 really doesn’t have much to do with 
the original intention, but never mind. (Oh, and “the great hive mind 
outside of which information is increasingly irrelevant and inaccessible?” 
Give me a break.) 

Privacy and Confidentiality 
While these issues are raised in some items that have already appeared, 
and should be in some of the library-related items, they’re most 
prominent in this small set, with EFF taking the lead. 

PUððUËûóùG åĀ¾ð vrù*//ùUËvù0ÏÏ³Å íóù&¾³ù)¾óU³ð  È ËûùUcÏĀûù0ÏÏ³Å ù
Book Search 
This Cindy Cohn post dated August 16, 2009 on Deeplinks says it right 
up front: 

4ÈÅ ÃÅÎÔÒÁÌ ÑÕÅÓÔÉÏÎ ÉÎ ÔÈÅ ÐÒÉÖÁÃÙ ÄÅÂÁÔÅ ÔÈÁÔ %&& ÁÎÄ ÏÕÒ 
ÐÁÒÔÎÅÒÓ ÁÔ ÔÈÅ !#,5 ÏÆ .ÏÒÔÈÅÒÎ #ÁÌÉÆÏÒÎÉÁ ÁÎÄ ÔÈÅ 3ÁÍÕÅÌÓÏÎ 
,Á×ȟ 4ÅÃÈÎÏÌÏÇÙ Ǫ 0ÕÂÌÉÃ 0ÏÌÉÃÙ #ÌÉÎÉÃ ÁÔ 5# "ÅÒËÅÌÅÙ ÈÁÖÅ ÂÅÅÎ 

https://www.eff.org/deeplinks/2009/08/warrants-required-big-disagreement-google-book-search
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ÈÁÖÉÎÇ ×ÉÔÈ 'ÏÏÇÌÅ ÁÂÏÕÔ 'ÏÏÇÌÅ "ÏÏË 3ÅÁÒÃÈ ÉÓ ×ÈÅÔÈÅÒ ÔÈÉÓ 
ÅØÃÉÔÉÎÇ ÎÅ× ÄÉÇÉÔÁÌ ÌÉÂÒÁÒÙȾÂÏÏËÓÔÏÒÅ ÉÓ ÇÏÉÎÇ ÔÏ ÍÁÉÎÔÁÉÎ ÔÈÅ 
ÓÔÒÏÎÇ ÐÒÏÔÅÃÔÉÏÎÓ ÆÏÒ ÒÅÁÄÅÒ ÐÒÉÖÁÃÙ ÔÈÁÔ ÔÒÁÄÉÔÉÏÎÁÌ ÌÉÂÒÁÒÉÅÓ ÁÎÄ 
ÂÏÏËÓÔÏÒÅÓ ÈÁÖÅ ÆÏÕÇÈÔ ÆÏÒ ÁÎÄ ÌÁÒÇÅÌÙ ×ÏÎȢ 

Libraries and bookstores have fought for reader privacy, with ALA and 
others leading the way, and have indeed largely won that fight. “All we want 
is for Google to promise to fight for the protections you already have when 
you walk into a bookstore or a library.” 

I’ll quote more, as it’s well stated (and Deeplinks has a CC BY 
license): 

/ÎÅ ÏÆ ÔÈÅ ÍÏÓÔ ÉÍÐÏÒÔÁÎÔ ÏÆ ÔÈÏÓÅ ÐÒÏÔÅÃÔÉÏÎÓ ÉÓ ÔÈÅ ÁÓÓÕÒÁÎÃÅ ÔÈÁÔ 
ÙÏÕÒ ÂÒÏ×ÓÉÎÇ ÁÎÄ ÒÅÁÄÉÎÇ ÈÁÂÉÔÓ ÁÒÅ ÓÁÆÅ ÆÒÏÍ ÆÉÓÈÉÎÇ ÅØÐÅÄÉÔÉÏÎÓ 
ÂÙ ÔÈÅ ÇÏÖÅÒÎÍÅÎÔ ÏÒ ÌÁ×ÙÅÒÓ ÉÎ ÃÉÖÉÌ ÃÁÓÅÓȢ )Î ÏÒÄÅÒ ÔÏ ÍÁÉÎÔÁÉÎ 
ÆÒÅÅÄÏÍ ÏÆ ÉÎÑÕÉÒÙ ÁÎÄ ÔÈÏÕÇÈÔȟ ÔÈÅ ÂÏÏËÓ ×Å ÓÅÁÒÃÈ ÆÏÒȟ ÂÒÏ×ÓÅȟ 
ÁÎÄ ÒÅÁÄ ÓÈÏÕÌÄ ÓÉÍÐÌÙ ÂÅ ÕÎÁÖÁÉÌÁÂÌÅ ÆÏÒ ÕÓÅ ÁÇÁÉÎÓÔ ÕÓ ÉÎ Á ÃÏÕÒÔ ÏÆ 
ÌÁ× ÅØÃÅÐÔ ÉÎ ÔÈÅ ÒÁÒÅÓÔ ÏÆ ÃÉÒÃÕÍÓÔÁÎÃÅÓȢ 7Å ÈÁÖÅ ÏÔÈÅÒ ÃÏÎÃÅÒÎÓ 
ÁÂÏÕÔ 'ÏÏÇÌÅ "ÏÏË 3ÅÁÒÃÈ ÁÓ ×ÅÌÌɂÃÏÎÃÅÒÎÓ ÁÎÄ ÄÁÔÁ ÃÏÌÌÅÃÔÉÏÎȟ 
ÒÅÔÅÎÔÉÏÎȟ ÁÎÄ ÒÅÁÄÅÒ ÁÎÏÎÙÍÉÔÙɂÓÏ ÔÈÉÓ ×ÏÎȭÔ ÅÎÄ ÔÈÅ ÄÅÂÁÔÅȟ ÂÕÔ 
ÓÁÆÅÇÕÁÒÄÓ ÁÇÁÉÎÓÔ ÄÉÓÃÌÏÓÕÒÅ ÁÒÅ Á ÃÅÎÔÒÁÌ ÐÏÉÎÔ ÏÆ ÃÏÎÃÅÒÎ ÆÏÒ ÕÓȢ 

I’ll pause to bore you with the reminder that these concerns are not 
hypothetical (and that “unless you have something to hide, you shouldn’t 
care” is a deeply un-American response): 2íĆ ùc  Ëùû» ð , as have others in 
the library field. The FBI did conduct fishing expeditions; there is no 
question about that. 

7Å ×ÁÎÔ 'ÏÏÇÌÅ ÔÏ ÐÒÏÍÉÓÅ ÔÈÁÔ ÉÔ ×ÉÌÌ ÄÅÍÁÎÄ ÍÏÒÅ ÔÈÁÎ Á 
ÓÕÂÐÏÅÎÁ ɉ×ÈÉÃÈ ÉÓ ×ÒÉÔÔÅÎ ÂÙ Á ÌÁ×ÙÅÒ ÁÎÄ ÎÏÔ ÁÐÐÒÏÖÅÄ ÂÙ Á 
ÊÕÄÇÅɊ ÏÒ ÓÏÍÅ ÏÔÈÅÒ ÌÅÇÁÌ ÐÒÏÃÅÓÓ ÔÈÁÔ Á ÊÕÄÇÅ ÈÁÓ ÎÏÔ ÁÐÐÒÏÖÅÄ 
ÂÅÆÏÒÅ ÔÕÒÎÉÎÇ ÏÖÅÒ ÙÏÕÒ ÂÏÏË ÒÅÃÏÒÄÓȢ )Î ÅÓÓÅÎÃÅȟ ×Å ÁÓËÅÄ 'ÏÏÇÌÅ 
ÔÏ ÔÅÌÌ ×ÈÏÅÖÅÒ ÃÁÍÅ ÔÏ ÔÈÅÍ ÄÅÍÁÎÄÉÎÇ ÒÅÁÄÅÒ ÉÎÆÏÒÍÁÔÉÏÎȡ 
Ȱ#ÏÍÅ ÂÁÃË ×ÉÔÈ Á ×ÁÒÒÁÎÔȢȱ 

(ÏÎÅÓÔÌÙȟ ×Å ÔÈÏÕÇÈÔ ÉÔ ×ÏÕÌÄ ÂÅ ÁÎ ÅÁÓÙ ÔÈÉÎÇ ÆÏÒ 'ÏÏÇÌÅ ÔÏ ÄÏȢ 

5ÎÆÏÒÔÕÎÁÔÅÌÙȟ 'ÏÏÇÌÅ ÈÁÓ ÒÅÆÕÓÅÄȢ )Ô ÉÓ ÉÎÓÉÓÔÉÎÇ ÏÎ ËÅÅÐÉÎÇ ÂÒÏÁÄ 
ÄÉÓÃÒÅÔÉÏÎ ÔÏ ÄÅÃÉÄÅ ×ÈÅÎ ÁÎÄ ×ÈÅÒÅ ÉÔ ×ÉÌÌ ÁÃÔÕÁÌÌÙ ÓÔÁÎÄ ÕÐ ÆÏÒ 
ÕÓÅÒ ÐÒÉÖÁÃÙȟ ÁÎÄ ÓÁÙÉÎÇ ÔÈÁÔ ×Å ÓÈÏÕÌÄ ÊÕÓÔ ÔÒÕÓÔ ÔÈÅ ÃÏÍÐÁÎÙ ÔÏ 
ÄÏ ÓÏȢ 3Ïȟ ÉÆ "ÏÂ ÌÏÏËÓ ÌÉËÅ Á ÇÏÏÄ ÇÕÙȟ ÍÁÙÂÅ ÔÈÅÙȭÌÌ ÓÔÁÎÄ ÕÐ ÆÏÒ 
ÈÉÍȢ "ÕÔ ÉÆ ÓÔÁÎÄÉÎÇ ÕÐ ÆÏÒ !ÌÉÃÅ ÃÏÕÌÄ ÍÁËÅ 'ÏÏÇÌÅ ÌÏÏË ÂÁÄȟ 
ÃÏÍÐÌÉÃÁÔÅ ÔÈÉÎÇÓ ÆÏÒ ÔÈÅ ÃÏÍÐÁÎÙȟ ÏÒ ÓÅÅÍ ÉÌÌ-ÁÄÖÉÓÅÄ ÆÏÒ ÓÏÍÅ 
ÏÔÈÅÒ ÒÅÁÓÏÎȟ ÔÈÅÎ 'ÏÏÇÌÅ ÉÎÓÉÓÔÓ ÏÎ ÈÁÖÉÎÇ ÔÈÅ ÌÅÅ×ÁÙ ÔÏ ÓÉÍÐÌÙ 
ÈÁÎÄ ÏÖÅÒ ÈÅÒ ÒÅÁÄÉÎÇ ÌÉÓÔ ÁÆÔÅÒ Á ÓÕÂÐÏÅÎÁ ÏÒ ÓÏÍÅ ÌÅÓÓÅÒ ÌÅÇÁÌ 
ÐÒÏÃÅÓÓȢ !Ó 'ÏÏÇÌÅ "ÏÏË 3ÅÁÒÃÈ ÇÒÏ×Óȟ ÔÈÅ ÐÒÅÓÓÕÒÅ ÏÎ 'ÏÏÇÌÅ ÔÏ 
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ÃÏÍÐÒÏÍÉÓÅ ÒÅÁÄÅÒÓȭ ÐÒÉÖÁÃÙ ×ÉÌÌ ÌÉËÅÌÙ ÇÒÏ× ÔÏÏȟ ×ÈÅÔÈÅÒ ÆÒÏÍ 
ÇÏÖÅÒÎÍÅÎÔ ÅÎÔÉÔÉÅÓ ÔÈÁÔ ÈÁÖÅ ÔÏ ÁÐÐÒÏÖÅ ÍÅÒÇÅÒÓ ÏÒ ÉÎÖÅÓÔÉÇÁÔÅ 
ÁÎÔÉÔÒÕÓÔ ÃÏÍÐÌÁÉÎÔÓȟ ÏÒ ÓÕÂÐÏÅÎÁÓ ÆÒÏÍ ÃÏÍÐÁÎÉÅÓ ×ÈÅÒÅ 'ÏÏÇÌÅ 
ÈÁÓ Á ÂÕÓÉÎÅÓÓ ÒÅÌÁÔÉÏÎÓÈÉÐȟ ÏÒ ÆÏÒ ÓÏÍÅ ÏÔÈÅÒ ÒÅÁÓÏÎ ÔÈÁÔ ÅÍÅÒÇÅÓ 
ÏÖÅÒ ÔÉÍÅȢ 

7Å ÎÅÅÄ ÍÏÒÅ ÔÈÁÎ ȰÊÕÓÔ ÔÒÕÓÔ ÕÓȱ ÈÅÒÅȢ %&& ÈÁÓ ÓÐÅÎÔ ÔÈÅ ÌÁÓÔ ÔÈÒÅÅ 
ÙÅÁÒÓ ÓÕÉÎÇ !4Ǫ4 ÂÅÃÁÕÓÅ ÔÈÁÔ ÃÏÍÐÁÎÙ ÄÅÃÉÄÅÄȟ ÆÏÒ ÒÅÁÓÏÎÓ ×Å ÓÔÉÌÌ 
ÄÏÎȭÔ ËÎÏ×ȟ ÔÈÁÔ ÉÔ ×ÏÕÌÄ ÎÏÔ ÓÔÁÎÄ ÕÐ ÆÏÒ ÕÓÅÒ ÐÒÉÖÁÃÙ ×ÈÅÎ ÔÈÅ 
ÇÏÖÅÒÎÍÅÎÔ ÃÁÍÅ ËÎÏÃËÉÎÇȢ .Ï×ȟ ÔÈÅ ÓÉÔÕÁÔÉÏÎÓ ÁÒÅÎȭÔ ÅØÁÃÔÌÙ 
ÁÌÉËÅɂ!4Ǫ4 ÈÁÄ Á ÃÌÅÁÒ ÌÅÇÁÌ ÄÕÔÙ ÔÏ ÐÒÏÔÅÃÔ ÕÓÅÒÓ ÁÎÄ ÄÅÍÁÎÄ Á 
×ÁÒÒÁÎÔȟ ×ÈÉÌÅ 'ÏÏÇÌÅ ÍÁÙ ÈÁÖÅ ÍÏÒÅ ÌÅÇÁÌ ÏÐÔÉÏÎÓɂÂÕÔ ÔÈÁÔ ÍÁËÅÓ 
ÉÔ ÁÌÌ ÔÈÅ ÍÏÒÅ ÉÍÐÏÒÔÁÎÔ ÔÈÁÔ 'ÏÏÇÌÅ ÃÏÍÍÉÔ ÔÏ ÍÁËÉÎÇ ÔÈÅ ÃÈÏÉÃÅ 
ÔÏ ÐÕÓÈ ÆÏÒ Á ×ÁÒÒÁÎÔȢ 2ÅÁÄÉÎÇ ÉÓ ÄÅÅÐÌÙ ÐÅÒÓÏÎÁÌɂÁÓ ÐÅÒÓÏÎÁÌ ÁÓ 
ÙÏÕÒ ÃÏÍÍÕÎÉÃÁÔÉÏÎÓɂÁÎÄ ×Å ÔÈÉÎË ÔÈÁÔ 'ÏÏÇÌÅ ÈÁÓ Á ÄÕÔÙ ÔÏ ÔÈÅ 
ÐÕÂÌÉÃ ÔÏ ÃÏÍÍÉÔ ÔÏ ÆÉÇÈÔ ÆÏÒ ÔÈÅ ÓÁÍÅ ÌÅÖÅÌ ÏÆ ÐÒÏÔÅÃÔÉÏÎ ÆÏÒ ÙÏÕÒ 
ÂÏÏËÓÈÅÌÆ ÁÓ ÆÏÒ ÙÏÕÒ ÅÍÁÉÌȢ 

“Just trust us” is almost never good enough where a publicly owned 
company is concerned, and especially when that company has a 
monopoly. If you assume that Internet companies that rely on the good 
will of citizens to prosper would never undermine privacy, well, back up 
one letter from G to consider another Internet giant. And consider Eric 
Schmidt’s assertion that privacy is dead anyway—an assertion that, to the 
best of my knowledge, Google has never disavowed. 

By the way, most good library systems deal with reader privacy by a 
means that assures that privacy for historical data, warrant or no warrant: 
They don’t retain the history. If it’s not there, it can’t be subpoenaed. 
Most ereading systems seem to be going toward the other extreme: Not 
only is your reading history retained, so are details as to exactly where 
you currently are in your ebooks. 

0ÏÏ³Å sùÅ¾cðUð¾ ósùUËvùð Uv ðóíùÛð¾ĆUlĉ 
This post appeared September 6, 2009 on LibraryLaw Blog—and it’s 
important to note that it’s by Peter Hirtle, not Mary Minow, since the two 
seemed to be at odds at this point, with Hirtle increasingly sounding like 
a GBS advocate. (I’m acquainted with Peter Hirtle, and I have 
considerable respect for him. In this arena, it’s possible that his entirely 
laudable desire to address the orphan works problem was clouding other 
areas—or, for that matter, that he’s right and I’m wrong.) 

He notes a revised privacy policy for Google Books and that EFF 
didn’t find it wholly satisfactory. Quoting from the EFF statement (the 
link in the preceding sentence): 

http://blog.librarylaw.com/librarylaw/2009/09/google-libraries-and-readers-privacy.html
https://www.eff.org/deeplinks/2009/09/google-book-privacy-policy-good-start-more-needed
https://www.eff.org/deeplinks/2009/09/google-book-privacy-policy-good-start-more-needed
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7ÈÁÔ ×Å ÁÓËÅÄ 'ÏÏÇÌÅ ÔÏ ÄÏ ×ÁÓ ÔÏ ÉÎÓÉÓÔ ÔÈÁÔ ÔÈÅ ÍÏÓÔ ÐÒÉÖÁÃÙ-
ÐÒÏÔÅÃÔÉÖÅ ÓÔÁÎÄÁÒÄÓ ÂÅ ÍÅÔ ÂÅÆÏÒÅ ÄÉÓÃÌÏÓÉÎÇ ÓÏÍÅÏÎÅȭÓ ÒÅÁÄÉÎÇ 
ÈÉÓÔÏÒÙȢ 4ÈÅ ÐÏÓÉÔÉÏÎ 'ÏÏÇÌÅ ÈÁÓ ÔÁËÅÎ ÉÎÓÔÅÁÄ ÉÓ ÔÈÁÔ ÉÔ ×ÉÌÌ ÆÏÌÌÏ× 
ÔÈÅ ÆÅ× ÓÔÁÔÅ ÌÁ×Ó ÔÈÁÔ ÐÌÁÉÎÌÙ ÁÐÐÌÙ ÔÏ ÉÔ ÁÌÒÅÁÄÙɂÌÁ×Ó ÔÈÁÔ ×ÏÕÌÄ 
ÂÉÎÄ 'ÏÏÇÌÅ ÒÅÇÁÒÄÌÅÓÓ ÏÆ ×ÈÅÔÈÅÒ ÏÒ ÎÏÔ 'ÏÏÇÌÅ ÁÌÓÏ ×ÒÏÔÅ ÁÂÏÕÔ 
ÔÈÅÍ ÉÎ ÉÔÓ ÐÒÉÖÁÃÙ ÐÏÌÉÃÙȢ !Ó ÆÏÒ ÔÈÅ ÒÅÁÄÅÒÓ ÌÉÖÉÎÇ ÅÌÓÅ×ÈÅÒÅȟ 
'ÏÏÇÌÅ ÓÁÙÓ ÔÈÁÔ ÉÔ ×ÉÌÌ ȰÃÏÎÔÉÎÕÅ ÉÔÓ ÈÉÓÔÏÒÙ ÏÆ ÆÉÇÈÔÉÎÇ ÆÏÒ ÈÉÇÈ 
ÓÔÁÎÄÁÒÄÓ ÔÏ ÐÒÏÔÅÃÔ ÕÓÅÒÓȟȱ ×ÈÉÃÈ ÉÓ ÊÕÓÔ ÁÎ ÁÓÐÉÒÁÔÉÏÎÁÌ ÓÔÁÔÅÍÅÎÔȟ 
ÎÏÔ ÁÎ ÅÎÆÏÒÃÅÁÂÌÅ ÃÏÍÍÉÔÍÅÎÔȢ 'ÏÏÇÌÅ ÎÅÅÄÓ ÔÏ ÓÁÙ ȰÃÏÍÅ ÂÁÃË 
×ÉÔÈ Á ×ÁÒÒÁÎÔȱ ×ÈÅÎ ÌÁ× ÅÎÆÏÒÃÅÍÅÎÔ ÏÒ ÃÉÖÉÌ ÌÉÔÉÇÁÎÔÓ ÃÏÍÅ 
ËÎÏÃËÉÎÇ ÆÏÒ ÔÈÅÉÒ ÔÒÅÁÓÕÒÅ ÔÒÏÖÅ ÏÆ ÒÅÁÄÅÒ ÉÎÆÏÒÍÁÔÉÏÎȢ 4ÈÉÓ ÐÏÌÉÃÙ 
ÄÏÅÓ ÎÏÔȢ 

There’s a lot more in that post on what Google’s policy fails to do—but 
Hirtle’s not impressed: 

) ×ÏÕÌÄ ÐÏÉÎÔ ÏÕÔ ÔÈÁÔ 'ÏÏÇÌÅȭÓ ÓÔÁÔÅÍÅÎÔ ÉÓ ÅÎÔÉÒÅÌÙ ÃÏÍÐÁÔÉÂÌÅ 
×ÉÔÈ ÃÕÒÒÅÎÔ ÌÉÂÒÁÒÙ ÓÔÁÎÄÁÒÄÓ ÆÏÒ ÃÏÎÆÉÄÅÎÔÉÁÌÉÔÙ ÉÎ ÌÉÃÅÎÓÅÄ 
ÒÅÓÏÕÒÃÅÓȢ 

Which may be true—although it’s not quite. The model license Hirtle 
quotes includes this statement: “Raw usage data, including but not limited 
to information relating to the identity of specific users and/or uses, shall 
not be provided to any third party.” It doesn’t say “except where legal 
processes are followed.” It says “shall not.” That’s a huge difference, 
especially since “legal processes” includes subpoenas, which do not 
involve a judge’s assent. (Another e-resource license is much inferior in 
this regard.) 

Hirtle omits books from his discussion—and books are where 
libraries have the strongest privacy protections. His final paragraph: 

4ÈÅ ÂÏÔÔÏÍ ÌÉÎÅȡ 'ÏÏÇÌÅ ÉÓ ÍÏÒÅ ÔÈÁÎ ÃÏÍÐÌÉÁÎÔ ×ÉÔÈ ÃÕÒÒÅÎÔ ÌÉÂÒÁÒÙ 
ÓÔÁÎÄÁÒÄÓ ÆÏÒ έÒÄ-ÐÁÒÔÙ ÐÒÉÖÁÃÙ ÐÒÏÔÅÃÔÉÏÎȢ %&& ÁÒÇÕÅÓ ÔÈÁÔ Ȱ'ÉÖÅÎ 
ÔÈÅ ÉÍÐÏÒÔÁÎÔ ÆÒÅÅ ÅØÐÒÅÓÓÉÏÎ ÉÎÔÅÒÅÓÔÓ ÁÔ ÓÔÁËÅ ÁÎÄ ÔÈÅ ÌÏÎÇ ÈÉÓÔÏÒÙ 
ÏÆ ÐÒÏÔÅÃÔÉÎÇ ÒÅÁÄÅÒ ÐÒÉÖÁÃÙ ÂÙ ÌÉÂÒÁÒÉÅÓ ÁÎÄ ÂÏÏËÓÔÏÒÅÓȟ ÒÅÁÄÅÒÓ 
ÎÅÅÄ Á ÄÕÒÁÂÌÅ ÇÕÁÒÁÎÔÅÅ ÏÆ ÐÒÏÔÅÃÔÉÏÎ ÅÎÆÏÒÃÅÁÂÌÅ ÂÙ Á ÃÏÕÒÔȢȱ .Ï 
ÌÉÂÒÁÒÙ ÈÁÓ ÂÅÅÎ ÄÅÍÁÎÄÉÎÇ ÓÕÃÈ Á ÇÕÁÒÁÎÔÅÅ ÂÅÆÏÒÅ ÎÏ×Ȣ /ÎÅ ÈÁÓ ÔÏ 
×ÏÎÄÅÒ ÉÆ ÔÈÅ ÃÕÒÒÅÎÔ ÃÒÉÔÉÃÉÓÍ ÏÆ 'ÏÏÇÌÅ ×ÏÕÌÄÎȭÔ ÂÅ ÂÅÔÔÅÒ ÄÉÒÅÃÔÅÄ 
ÁÔ ÌÉÂÒÁÒÉÅÓ ÁÎÄ ÔÈÅÉÒ ÐÒÉÖÁÃÙ ÒÅÑÕÉÒÅÍÅÎÔÓ ×ÈÅÎ ×ÏÒËÉÎÇ ×ÉÔÈ 
ÏÕÔÓÉÄÅ ÖÅÎÄÏÒÓȢ  

Libraries achieved that level of protection for books. The first license 
quoted also fully protects reader privacy by forbidding any distribution of 
non-aggregated data to third parties. On the other hand, Hirtle is 
certainly correct in saying that libraries should hold e-resource vendors 
to the same standards they use for book data (and, by the way, they 
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should consistently uphold their own standards). In practice, the 
loophole that a reader logged in to their Google account might have 
personal data logged is a loophole big enough to drive several FBI 
squadrons through, as Google pushes more and more services to assure 
that you’re always logged in, whether you’re aware of it or not. (Do you 
explicitly log out of Gmail after each session? Really?) 

The comment stream is worth reading and consists mostly of an 
ongoing disagreement between Mary Minow and Peter Hirtle. 

Google Books Settlement 2.0: Evaluating Privacy 
Here we are again with Fred von Lohmann on Deeplinks, this time on 
November 23, 2009. He notes the level of information that Google might 
have under GBS2 and what it means for readers: 

4ÈÅ ÐÒÏÄÕÃÔÓ ÁÎÄ ÓÅÒÖÉÃÅÓ ÅÎÖÉÓÉÏÎÅÄ ÂÙ ÔÈÅ ÐÒÏÐÏÓÅÄ ÓÅÔÔÌÅÍÅÎÔ 
×ÉÌÌ ÇÉÖÅ 'ÏÏÇÌÅ ÎÏÔ ÏÎÌÙ ÁÎ ÕÎÐÒÅÃÅÄÅÎÔÅÄ ÁÂÉÌÉÔÙ ÔÏ ÔÒÁÃË ÏÕÒ 
ÒÅÁÄÉÎÇ ÈÁÂÉÔÓȟ ÂÕÔ ÔÏ ÄÏ ÓÏ ÁÔ ÁÎ ÕÎÐÒÅÃÅÄÅÎÔÅÄ ÌÅÖÅÌ ÏÆ 
ÇÒÁÎÕÌÁÒÉÔÙȢ "ÅÃÁÕÓÅ ÔÈÅ ÂÏÏËÓ ×ÉÌÌ ÂÅ ÁÃÃÅÓÓÅÄ ÏÎ 'ÏÏÇÌÅȭÓ ÓÅÒÖÅÒÓȟ 
'ÏÏÇÌÅ ×ÉÌÌ ÎÏÔ ÏÎÌÙ ËÎÏ× ×ÈÁÔ ÂÏÏËÓ ÒÅÁÄÅÒÓ ÓÅÁÒÃÈ ÆÏÒ ÁÎÄ 
ÁÃÃÅÓÓȟ ÂÕÔ ×ÉÌÌ ÁÌÓÏ ËÎÏ× ×ÈÉÃÈ ÐÁÇÅÓ ÔÈÅÙ ÒÅÁÄȟ ÈÏ× ÌÏÎÇ ÔÈÅÙ 
ÓÔÁÙÅÄ ÏÎ ÅÁÃÈ ÐÁÇÅȟ ×ÈÁÔ ÂÏÏË ÔÈÅÙ ÒÅÁÄ ÂÅÆÏÒÅȟ ÁÎÄ ×ÈÉÃÈ ÂÏÏËÓ 
ÔÈÅÙ ÁÃÃÅÓÓ ÎÅØÔȢ 4ÈÉÓ ÉÓ Á ÌÅÖÅÌ ÏÆ ÒÅÁÄÅÒ ÓÕÒÖÅÉÌÌÁÎÃÅ ÔÈÁÔ ÎÏ ÌÉÂÒÁÒÙ 
ÏÒ ÂÏÏËÓÔÏÒÅ ÈÁÓ ÅÖÅÒ ÈÁÄȢ 

2ÅÁÄÅÒÓ ×ÈÏ ÆÅÅÌ ÓÕÒÖÅÉÌÌÅÄ ×ÉÌÌ ÂÅ ÃÈÉÌÌÅÄ ÉÎ ÔÈÅÉÒ ÆÒÅÅÄÏÍ ÏÆ 
ÉÎÑÕÉÒÙȢ !Ó 3ÕÐÒÅÍÅ #ÏÕÒÔ *ÕÓÔÉÃÅ 7ÉÌÌÉÁÍ /Ȣ $ÏÕÇÌÁÓ ÏÂÓÅÒÖÅÄ ÉÎ 
Ϋγίέȟ Ȱ/ÎÃÅ ÔÈÅ ÇÏÖÅÒÎÍÅÎÔ ÃÁÎ ÄÅÍÁÎÄ ÏÆ Á ÐÕÂÌÉÓÈÅÒ ÔÈÅ ÎÁÍÅÓ ÏÆ 
ÔÈÅ ÐÕÒÃÈÁÓÅÒÓ ÏÆ ÈÉÓ ÐÕÂÌÉÃÁÔÉÏÎÓ Ȣ Ȣ Ȣ ɏÆɐÅÁÒ ÏÆ ÃÒÉÔÉÃÉÓÍ ÇÏÅÓ ×ÉÔÈ 
ÅÖÅÒÙ ÐÅÒÓÏÎ ÉÎÔÏ ÔÈÅ ÂÏÏËÓÔÁÌÌ Ȣ Ȣ Ȣ ɏÁÎÄɐ ÉÎÑÕÉÒÙ ×ÉÌÌ ÂÅ 
ÄÉÓÃÏÕÒÁÇÅÄȢȱ /Ò ÁÓ !ÕÔÈÏÒ -ÉÃÈÁÅÌ #ÈÁÂÏÎ ÐÕÔ ÉÔȡ Ȱ)Æ ÔÈÅÒÅ ÉÓ ÎÏ 
ÐÒÉÖÁÃÙ ÏÆ ÔÈÏÕÇÈÔɂ×ÈÉÃÈ ÉÎÃÌÕÄÅÓ ÉÍÐÌÉÃÉÔÌÙ ÔÈÅ ÒÉÇÈÔ ÔÏ ÒÅÁÄ ×ÈÁÔ 
ÏÎÅ ×ÁÎÔÓȟ ×ÉÔÈÏÕÔ ÔÈÅ ÁÐÐÒÏÖÁÌȟ ÃÏÎÓÅÎÔ ÏÒ ËÎÏ×ÌÅÄÇÅ ÏÆ ÏÔÈÅÒÓɂ
ÔÈÅÎ ÔÈÅÒÅ ÉÓ ÎÏ ÐÒÉÖÁÃÙȟ ÐÅÒÉÏÄȢȱ 

There are other intrusions—and here EFF notes some numbers: at least 
200 attempts by law enforcement to get patron reading information just 
between 2000 and 2005. Von Lohmann provides a laundry list of privacy 
failures in GBS2; it’s a fairly impressive list. He concludes: 

&ÏÒ ÁÌÌ ÏÆ ÔÈÅÓÅ ÒÅÁÓÏÎÓȟ ÉÎ ÉÔÓ ÐÒÅÓÅÎÔ ÆÏÒÍ ÁÎÄ ×ÉÔÈÏÕÔ ÆÕÒÔÈÅÒ 
ÁÆÆÉÒÍÁÔÉÖÅ ÓÔÅÐÓ ÂÙ 'ÏÏÇÌÅ ÅÉÔÈÅÒ ÉÎ ÔÈÅ ÃÏÎÔÅØÔ ÏÆ ÔÈÅ ÓÅÔÔÌÅÍÅÎÔ 
ÏÒ ÏÕÔÓÉÄÅ ÉÔȟ ÔÈÅ ÐÒÏÐÏÓÅÄ 3ÅÔÔÌÅÍÅÎÔ άȢΪ ÍÁËÅÓ 'ÏÏÇÌÅ "ÏÏËÓ Á 
ÔÈÒÅÁÔ ÔÏ ÒÅÁÄÅÒ ÐÒÉÖÁÃÙȟ ×ÈÉÃÈ ÉÎ ÔÕÒÎ ÉÓ Á ÓÅÒÉÏÕÓ Á ÄÏ×Î-ÓÉÄÅ ÔÈÁÔ 
ÍÕÓÔ ÂÅ ×ÅÉÇÈÅÄ ÁÇÁÉÎÓÔ ÔÈÅ ÓÅÔÔÌÅÍÅÎÔȭÓ ÐÏÔÅÎÔÉÁÌ ÂÅÎÅÆÉÔÓȢ 

https://www.eff.org/deeplinks/2009/11/google-books-settlement-2-0-evaluating-privacy
https://www.eff.org/deeplinks/2009/11/google-books-settlement-2-0-evaluating-privacy
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GBS: Jones and Janes on Anonymity in a World of Digital Books 
Here’s a sad case where I can link to James Grimmelmann’s December 
22, 2010 post at The Laboratorium, which touts and links to “Anonymity 
in a World of Digital Books: Google Books, Privacy, and the Freedom to 
Read“ by Elizabeth Jones and Joseph Janes—but I can’t discuss the paper 
itself because these two iSchool faculty chose to publish in a toll access 
journal that only provides “free” guest access under certain conditions, 
among them institutional affiliation. Those without affiliation (like me) 
apparently have no reason to read the article. (Since I could probably get 
the article upon registration by offering an institutional affiliation that I 
don’t have…well, I’m not going to do that.) 

Grimmelmann says “It is the most careful and sustained analysis to 
date of the privacy issues surrounding the proposed settlement” but 
about all I can do is quote the abstract, as he does: 

7ÉÔÈ ÉÔÓ "ÏÏËÓ ÐÒÏÊÅÃÔȟ 'ÏÏÇÌÅ ÈÁÓ ÍÁÄÅ ÁÎ ÕÎÐÒÅÃÅÄÅÎÔÅÄ ÅÆÆÏÒÔ ÔÏ 
ÁÇÇÒÅÇÁÔÅ Á ÃÏÍÐÒÅÈÅÎÓÉÖÅ ÐÕÂÌÉÃ-ÁÃÃÅÓÓ ÃÏÌÌÅÃÔÉÏÎ ÏÆ ÔÈÅ ×ÏÒÌÄȭÓ 
ÂÏÏËÓȢ )Æ ÓÕÃÃÅÓÓÆÕÌȟ 'ÏÏÇÌÅȭÓ ÃÏÌÌÅÃÔÉÏÎ ×ÏÕÌÄ ÂÅÃÏÍÅ ÔÈÅ ×ÏÒÌÄȭÓ 
ÌÁÒÇÅÓÔ ÁÎÄ ÍÏÓÔ ÂÒÏÁÄÌÙ ÁÃÃÅÓÓÉÂÌÅ ÐÕÂÌÉÃ ÂÏÏË ÃÏÌÌÅÃÔÉÏÎɂÉÎÄÅÅÄȟ 
ÐÒÏÊÅÃÔ ÌÅÁÄÅÒÓ ÈÁÖÅ ÆÒÅÑÕÅÎÔÌÙ ÓÐÏËÅÎ ÏÆ ÔÈÅÉÒ ÄÅÓÉÒÅ ÔÏ ÃÒÅÁÔÅ Á 
ȰÕÎÉÖÅÒÓÁÌ ÌÉÂÒÁÒÙȱ ɉ4ÏÏÂÉÎ άΪΪαɊȢ 3ÔÉÌÌȟ ÔÈÅ 'ÏÏÇÌÅ ȰÌÉÂÒÁÒÙȱ ×ÏÕÌÄ 
ÄÉÆÆÅÒ ÆÒÏÍ ÅÓÔÁÂÌÉÓÈÅÄ ÃÏÎÔÅØÔÓ ÆÏÒ ÔÈÅ ÐÒÏÖÉÓÉÏÎ ÏÆ ÆÒÅÅȟ ÐÕÂÌÉÃ 
ÁÃÃÅÓÓ ÔÏ ÒÅÁÄÉÎÇ ÍÁÔÅÒÉÁÌÓɂÌÉËÅ ÐÕÂÌÉÃ ÌÉÂÒÁÒÉÅÓɂÁÌÏÎÇ ÓÅÖÅÒÁÌ 
ÐÏÌÉÃÙ-ÒÅÌÁÔÅÄ ÄÉÍÅÎÓÉÏÎÓȟ ÏÆ ×ÈÉÃÈ ÐÅÒÈÁÐÓ ÔÈÅ ÍÏÓÔ ÇÌÁÒÉÎÇ ÉÓ ÉÔÓ 
ÔÒÅÁÔÍÅÎÔ ÏÆ ÒÅÁÄÅÒ ÐÒÉÖÁÃÙȢ 4ÈÉÓ ÐÁÐÅÒ ÔÅÁÓÅÓ ÏÕÔ ÔÈÅ ÓÐÅÃÉÆÉÃ 
ÄÉÆÆÅÒÅÎÃÅÓ ÉÎ ÒÅÁÄÅÒ ÐÒÉÖÁÃÙ ÐÒÏÔÅÃÔÉÏÎÓ ÂÅÔ×ÅÅÎ ÔÈÅ !ÍÅÒÉÃÁÎ 
ÐÕÂÌÉÃ ÌÉÂÒÁÒÙ ÁÎÄ 'ÏÏÇÌÅ "ÏÏËÓȟ ÁÎÄ ×ÈÁÔ ÔÈÏÓÅ ÄÉÆÆÅÒÅÎÃÅÓ ÍÉÇÈÔ 
ÍÅÁÎ ÆÏÒ ÔÈÅ ÖÁÌÕÅÓ ÁÎÄ ÇÏÁÌÓ ÔÈÁÔ ÓÕÃÈ ÃÏÎÔÅØÔÓ ÈÁÖÅ ÈÉÓÔÏÒÉÃÁÌÌÙ 
ÅÍÂÏÄÉÅÄȢ /ÕÒ ÁÎÁÌÙÓÉÓ ÉÓ ÓÔÒÕÃÔÕÒÅÄ ÂÙ (ÅÌÅÎ .ÉÓÓÅÎÂÁÕÍȭÓ 
ȰÃÏÎÔÅØÔÕÁÌ ÉÎÔÅÇÒÉÔÙ ÄÅÃÉÓÉÏÎ ÈÅÕÒÉÓÔÉÃȱ ɉάΪΪγɊȟ ×ÈÉÃÈ ÆÏÃÕÓÅÓ ÏÎ 
ÒÅÖÅÁÌÉÎÇ ÃÈÁÎÇÅÓ ÉÎ ÉÎÆÏÒÍÁÔÉÏÎÁÌ ÎÏÒÍÓ ÁÎÄ ÔÒÁÎÓÍÉÓÓÉÏÎ 
ÐÒÉÎÃÉÐÌÅÓ ÂÅÔ×ÅÅÎ ÐÒÅÖÁÉÌÉÎÇ ÁÎÄ ÎÏÖÅÌ ÓÅÔÔÉÎÇÓ ÁÎÄ ÐÒÁÃÔÉÃÅÓȢ 
"ÁÓÅÄ ÏÎ ÔÈÉÓ ÁÎÁÌÙÓÉÓȟ ×Å ÒÅÃÏÍÍÅÎÄ Á Ô×Ï-ÐÒÏÎÇÅÄ ÁÐÐÒÏÁÃÈ ÔÏ 
ÁÌÌÅÖÉÁÔÉÎÇ ÔÈÅ ÔÈÒÅÁÔÓ ÔÏ ÒÅÁÄÅÒ ÐÒÉÖÁÃÙ ÐÏÓÅÄ ÂÙ 'ÏÏÇÌÅ "ÏÏËÓȡ ÂÏÔÈ 
ÄÁÔÁ ÐÏÌÉÃÙ ÍÏÄÉÆÉÃÁÔÉÏÎÓ ×ÉÔÈÉÎ 'ÏÏÇÌÅ ÉÔÓÅÌÆ ÁÎÄ ÉÎÓÃÒÉÐÔÉÏÎ ÏÆ 
ÐÒÉÖÁÃÙ ÐÒÏÔÅÃÔÉÏÎÓ ÆÏÒ ÏÎÌÉÎÅ ÒÅÁÄÉÎÇ ÉÎÔÏ ÆÅÄÅÒÁÌ ÏÒ ÉÎÔÅÒÎÁÔÉÏÎÁÌ 
ÌÁ×Ȣ 

Many of my readers may have institutional access to this article or be 
ethically comfortable in filling in institutional information, in which case 
this might be a great article (although, frankly, in December 2010 
proposing modifications to GBS was almost certainly a nonstarter). I 
couldn’t say. 

http://laboratorium.net/archive/2010/12/22/gbs_jones_and_janes_on_anonymity_in_a_world_of_dig
http://laboratorium.net/archive/2010/12/22/gbs_jones_and_janes_on_anonymity_in_a_world_of_dig
http://www.psocommons.org/policyandinternet/vol2/iss4/art3/
http://www.psocommons.org/policyandinternet/vol2/iss4/art3/
http://www.psocommons.org/policyandinternet/vol2/iss4/art3/
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0ÏÏ³Å ù&ÏÏÄóù) l¾ó¾ÏËrùêI» ùEð¾ĆUlĉù'ÏËl ðËóùUð ùG UÅë 
This relatively brief March 22, 2011 post by Cindy Cohn at Deeplinks 
notes (correctly) that Judge Chin’s decision striking down GBS did 
mention privacy concerns—and also that he did not find these concerns 
to be sufficient to reject the proposed settlement. Two key paragraphs: 

7ÈÉÌÅ ÎÏÔÉÎÇ ÔÈÁÔ Ȱɏ4ɐÈÅ ÐÒÉÖÁÃÙ ÃÏÎÃÅÒÎÓ ÁÒÅ ÒÅÁÌȟȱ ÔÈÅ ÃÏÕÒÔ 
ÄÅÃÉÄÅÄ ÔÈÁÔ ÔÈÅÙ ×ÅÒÅ ÎÏÔ Á ÂÁÓÉÓȟ ÉÎ ÔÈÅÍÓÅÌÖÅÓȟ ÔÏ ÒÅÊÅÃÔ ÔÈÅ 
ÐÒÏÐÏÓÅÄ ÓÅÔÔÌÅÍÅÎÔȢ )Ô ÎÏÔÅÄ ÔÈÁÔ ÔÈÅ ÓÅÔÔÌÅÍÅÎÔ ÃÏÎÔÁÉÎÅÄ 
ÐÒÉÖÁÃÙ ÐÒÏÔÅÃÔÉÏÎÓ ÆÏÒ 2ÉÇÈÔÓÈÏÌÄÅÒÓ ÁÎÄ ÁÌÓÏ ÎÏÔÅÄ ÔÈÁÔ 'ÏÏÇÌÅ 
ÈÁÄ ȰÃÏÍÍÉÔÔÅÄȱ ÔÏ ÃÅÒÔÁÉÎ ÓÁÆÅÇÕÁÒÄÓ ÆÏÒ ÒÅÁÄÅÒÓȟ ×ÈÉÌÅ 
ÁÃËÎÏ×ÌÅÄÇÉÎÇ ÔÈÁÔ ÔÈÏÓÅ ×ÅÒÅ ÖÏÌÕÎÔÁÒÙ ÏÎÌÙȢ 4ÈÅ ÃÏÕÒÔ ÃÌÏÓÅÄ 
×ÉÔÈ Á ÓÔÒÏÎÇ ÎÕÄÇÅ ÔÏ 'ÏÏÇÌÅȡ Ȱ) ×ÏÕÌÄ ÔÈÉÎË ÔÈÁÔ ÃÅÒÔÁÉÎ 
ÁÄÄÉÔÉÏÎÁÌ ÐÒÉÖÁÃÙ ÐÒÏÔÅÃÔÉÏÎÓ ÃÏÕÌÄ ÂÅ ÉÎÃÏÒÐÏÒÁÔÅÄȟ ×ÈÉÌÅ ÓÔÉÌÌ 
ÁÃÃÏÍÍÏÄÁÔÉÎÇ 'ÏÏÇÌÅȭÓ ÍÁÒËÅÔÉÎÇ ÅÆÆÏÒÔÓȢȱ 

7Å ÌÏÏË ÆÏÒ×ÁÒÄ ÔÏ ÃÏÎÔÉÎÕÉÎÇ ÏÕÒ ÄÉÓÃÕÓÓÉÏÎÓ ×ÉÔÈ 'ÏÏÇÌÅ ÁÂÏÕÔ 
ÉÍÐÌÅÍÅÎÔÉÎÇ ÁÄÄÉÔÉÏÎÁÌ ÐÒÉÖÁÃÙ ÐÒÏÔÅÃÔÉÏÎÓ ÉÎ ×ÈÁÔÅÖÅÒ ÆÏÒÍ ÔÈÅ 
'ÏÏÇÌÅ "ÏÏËÓ ÐÒÏÊÅÃÔ ÔÁËÅÓ ÁÓ ÉÔ ÍÏÖÅÓ ÆÏÒ×ÁÒÄȢ )Î ÔÈÅ ÍÅÁÎÔÉÍÅȟ 
%&& ÁÎÄ ÔÈÅ !#,5 ÁÒÅ ÁÌÓÏ ×ÏÒËÉÎÇ ÔÏÇÅÔÈÅÒ ÏÎ ÄÉÇÉÔÁÌ ÂÏÏË 
ÐÒÉÖÁÃÙ ÌÅÇÉÓÌÁÔÉÏÎ ÉÎ #ÁÌÉÆÏÒÎÉÁȟ ×ÈÉÃÈ ÓÈÏÕÌÄ ÂÅ ÉÎÔÒÏÄÕÃÅÄ 
ÓÈÏÒÔÌÙȢ 4ÈÅ ÐÒÏÐÏÓÅÄ ÌÁ×ȟ ×ÈÉÃÈ ÐÁÒÔÉÁÌÌÙ ÇÒÅ× ÏÕÔ ÏÆ ÏÕÒ 
ÎÅÇÏÔÉÁÔÉÏÎÓ ×ÉÔÈ 'ÏÏÇÌÅȟ ×ÉÌÌ ÅØÔÅÎÄ ÔÏ ÄÉÇÉÔÁÌ ÂÏÏËÓÅÌÌÅÒÓ ÁÎÄ 
ÌÉÂÒÁÒÉÅÓ ÔÈÅ ÌÏÎÇÓÔÁÎÄÉÎÇ ÐÒÉÖÁÃÙ ÐÒÏÔÅÃÔÉÏÎÓ ÁÇÁÉÎÓÔ ÏÖÅÒÒÅÁÃÈÉÎÇ 
ÇÏÖÅÒÎÍÅÎÔ ÁÎÄ ÃÉÖÉÌ ÌÉÔÉÇÁÔÉÏÎ ÄÅÍÁÎÄÓ ÆÏÒ ÉÎÆÏÒÍÁÔÉÏÎ ÁÂÏÕÔ 
ÒÅÁÄÅÒÓȢ 

That may be as good a place as any to close this section, noting that 
privacy and confidentiality show up later in this roundup. 

The Public Domain, Open Access, Copyright and 
Fair Use 
While the latter two topics here are at the heart of nearly all of GBS and 
commentaries on it, I have a few items specifically focusing on these 
topics, so I’m lumping them together here in that order. 

The Google Book Settlement and the Public Domain 
We’re back to LibraryLaw Blog, a fairly long Peter Hirtle post on April 9, 
2009. It’s an expansion on a quick response he gave when “a colleague 
wrote to ask what I thought of [GBS’] procedures for identifying public 
domain books.” 

-Ù ÑÕÉÃË ÁÓÓÅÓÓÍÅÎÔȡ ÔÈÅ ÓÅÔÔÌÅÍÅÎÔ ÓÐÅÃÉÆÉÅÓ ÐÒÏÃÅÄÕÒÅÓ ÔÈÁÔ ÁÒÅ 
ÌÉËÅÌÙ ÔÏ ÉÄÅÎÔÉÆÙ ÍÏÓÔ ÐÕÂÌÉÃ ÄÏÍÁÉÎ ×ÏÒËÓ ÐÕÂÌÉÓÈÅÄ ÉÎ ÔÈÅ 

http://blog.librarylaw.com/librarylaw/2009/04/the-google-book-settlement-and-the-public-domain.html
http://blog.librarylaw.com/librarylaw/2009/04/the-google-book-settlement-and-the-public-domain.html
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5ÎÉÔÅÄ 3ÔÁÔÅÓȢ )Ô ÉÓ ÌÅÓÓ ÈÅÌÐÆÕÌ ÆÏÒ ÆÏÒÅÉÇÎ ÐÕÂÌÉÃÁÔÉÏÎÓ ÔÈÁÔ ÍÁÙ 
ÈÁÖÅ ÅÎÔÅÒÅÄ ÔÈÅ ÐÕÂÌÉÃ ÄÏÍÁÉÎȠ ÔÈÅÙ ÁÒÅ ÌÁÒÇÅÌÙ ÁÂÓÅÎÔ ÆÒÏÍ ÔÈÅ 
ÐÒÏÃÅÓÓȢ 5ÎÆÏÒÔÕÎÁÔÅÌÙȟ ÂÅÃÁÕÓÅ ÔÈÉÓ ÉÓ ÐÁÒÔ ÏÆ ÌÉÔÉÇÁÔÉÏÎ ÒÁÔÈÅÒ ÔÈÁÎ 
ÌÅÇÉÓÌÁÔÉÏÎȟ ÎÏ ÏÎÅ ÅÌÓÅ ÃÁÎ ÔÁËÅ ÁÄÖÁÎÔÁÇÅ ÏÆ ÔÈÅ ÒÅÓÕÌÔÓ ÏÆ ÔÈÅ 
ÐÒÏÃÅÓÓɂÉÔ ÍÏÖÅÓ ÕÓ ÎÏ ÃÌÏÓÅÒ ÔÏ ÈÁÖÉÎÇ Á ÇÒÏ×ÉÎÇ ÐÕÂÌÉÃ ÄÏÍÁÉÎȢ 
7ÈÁÔ ÉÓ ÕÎËÎÏ×Î ÉÓ ÔÏ ×ÈÁÔ ÅØÔÅÎÔ 'ÏÏÇÌÅ ×ÉÌÌ ×ÁÎÔ ÔÏ ÒÅÍÏÖÅ 
ÔÉÔÌÅÓ ÆÒÏÍ ÔÈÅ ÌÉÃÅÎÓÅÄ ÐÒÏÄÕÃÔÓ ÁÎÄ ÍÁËÅ ÔÈÅÍ ÆÒÅÅÌÙ ÁÖÁÉÌÁÂÌÅ ÔÏ 
ÔÈÅ ÐÕÂÌÉÃȢ 

That’s the core; the rest of the post is details. Peter Hirtle is an expert in 
this area and the discussion is eminently worth reading—even with the 
failure of GBS itself. I don’t have much to add, so I’ll just suggest that 
those interested in the public domain and some of the issues involved in 
trying to identify what’s part of it will find Hirtle’s post worthwhile. 

Another idea for building OA into the Google Book Settlement 
If that title (from a June 17, 2009 post by Peter Suber at Open Access 
News) seems to demand a referent, it’s there in one of Suber’s bullet 
points regarding the post he’s linking to, “Google Book Search 
Settlement: Foster Competition, Escrow the Scans” (by Peter Eckersley 
on June 11, 2009 at Deeplinks). He notes two other proposals that would 
build OA support into GBS. 

I would comment here, but I struggled with identifying anything in 
Eckersley’s post that deals directly with OA. That probably means my 
understanding of OA is lacking when compared to Suber, which seems 
likely. You may spot the connections that I’m missing. 

Revised Google Book settlement: what it means for OA 
Suber revisits GBS, this time GBS2, in this November 16, 2009 Open 
Access News post. He notes the most directly-related changes: That the 
Book Rights Registry would “facilitate Rightsholders’ wishes to allow 
their works to be made available through alternative licenses for 
Consumer Purchase, including through a Creative Commons license” 
and that it’s now clear that Rightsholders would be free to set the 
consumer purchase price of their books at zero. 

Suber also notes that GBS2 does not include these provisions for the 
Unclaimed Works Fiduciary, the body that would actually have dealt 
with true orphan works. That is, it would not have had the ability to 
make true orphan works open access by setting the price at zero (or 
reduce copyright restrictions by using a CC license). 

Open access and the Google book settlement 
That’s the lead article in the December 2, 2009 SPARC Open Access 
Newsletter—and again it’s by Peter Suber. (If it seems odd that every item 

http://www.earlham.edu/~peters/fos/2009/06/another-idea-for-building-oa-into.html
https://www.eff.org/deeplinks/2009/06/should-google-have-s
http://www.earlham.edu/~peters/fos/2009/11/revised-google-book-settlement-what-it.html
http://www.earlham.edu/~peters/fos/newsletter/12-02-09.htm
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on OA comes from Peter Suber: It shouldn’t. Especially where something 
beyond current refereed science, technology and medicine journal articles 
are concerned.) 

Suber notes that many other people were looking carefully at GBS2 
and that there are large questions in several areas—all of which he’s 
ignoring because OA is his specialty, not because they’re not important. 
Suber’s key points: 

ɉΫɊ 4ÈÅ ÆÉÒÓÔ ÐÏÉÎÔ ÔÏ ÍÁËÅ ÉÓ ÔÈÁÔ /! ×ÁÓ ÎÅÖÅÒ ÁÎ ÉÓÓÕÅ ÉÎ ÔÈÅ 
ÌÁ×ÓÕÉÔȢ 'ÏÏÇÌÅ ×ÁÓÎȭÔ ÓÃÁÎÎÉÎÇ ÃÏÐÙÒÉÇÈÔÅÄ ÂÏÏËÓ ÉÎ ÏÒÄÅÒ ÔÏ 
ÍÁËÅ ÔÈÅÍ /!ȟ ÁÎÄ ÔÈÅ ÐÌÁÉÎÔÉÆÆ ÇÒÏÕÐÓ ÄÉÄÎȭÔ ÓÕÅ 'ÏÏÇÌÅ ÂÅÃÁÕÓÅ 
ÔÈÅÙ ÔÈÏÕÇÈÔ ÉÔ ×ÁÓ ÍÁËÉÎÇ ÔÈÅÍ /! ÏÒ ÐÌÁÎÎÉÎÇ ÔÏ ÍÁËÅ ÔÈÅÍ 
/!Ȣ  

(Ï×ÅÖÅÒȟ 'ÏÏÇÌÅȭÓ ×ÉÄÅ-ÒÁÎÇÉÎÇ ÂÏÏË-ÓÃÁÎÎÉÎÇ ÐÒÏÇÒÁÍ ÄÉÄ 
ÏÖÅÒÌÁÐ ×ÉÔÈ /!Ȣ &ÏÒ ÅØÁÍÐÌÅȟ 'ÏÏÇÌÅ ×ÁÓ ÓÃÁÎÎÉÎÇ ÐÕÂÌÉÃ-ÄÏÍÁÉÎ 
ÂÏÏËÓ ÁÎÄ ÍÁËÉÎÇ ÔÈÅÍ ÁÔ ÌÅÁÓÔ ÇÒÁÔÉÓ /!Ȣ "ÕÔ ÔÈÅ ÌÁ×ÓÕÉÔ ÒÁÉÓÅÄ 
ÎÏ ÏÂÊÅÃÔÉÏÎ ÔÏ ÔÈÅ ÐÕÂÌÉÃ-ÄÏÍÁÉÎ ÓÃÁÎÓ ÏÒ ÔÈÅÉÒ ÔÅÒÍÓ ÏÆ ÁÃÃÅÓÓȢ 
7ÈÅÎ ÔÈÅ ÌÁ×ÓÕÉÔ ×ÁÓ ÆÉÌÅÄȟ 'ÏÏÇÌÅ ÓÕÓÐÅÎÄÅÄ ÉÔÓ ÓÃÁÎÎÉÎÇ ÏÆ 
ÃÏÐÙÒÉÇÈÔÅÄ ÂÏÏËÓȟ ÂÕÔ ÃÏÎÔÉÎÕÅÄ ÉÔÓ ÓÃÁÎÎÉÎÇ ÁÎÄ ÐÏÓÔÉÎÇ ÏÆ 
ÐÕÂÌÉÃ-ÄÏÍÁÉÎ ÂÏÏËÓ ×ÉÔÈÏÕÔ ÏÂÊÅÃÔÉÏÎ ÆÒÏÍ ÁÎÙ ÑÕÁÒÔÅÒȣ 

"ÏÔÔÏÍ ÌÉÎÅȡ ÉÆ 'ÏÏÇÌÅ ÈÁÄ ÎÅÖÅÒ ÂÅÅÎ ÓÕÅÄȟ ÏÒ ÉÆ ÉÔ ÈÁÄ ×ÏÎ ÔÈÅ 
ÓÕÉÔ ÏÕÔÒÉÇÈÔȟ ×ÉÔÈÏÕÔ ÈÁÖÉÎÇ ÔÏ ÓÅÔÔÌÅȟ ×Å ÓÔÉÌÌ ×ÏÕÌÄÎȭÔ ÈÁÖÅ /! ÔÏ 
ÔÈÅ ÓÃÁÎÎÅÄȟ ÃÏÐÙÒÉÇÈÔÅÄ ÂÏÏËÓ ×ÈÉÃÈ ÁÒÅ ÔÈÅ ÓÕÂÊÅÃÔ ÏÆ ÔÈÅ ÓÕÉÔȢ )Î 
ÔÈÁÔ ÓÅÎÓÅȟ ÔÈÅ ÌÁ×ÓÕÉÔ ÄÉÄ ÎÏÔ ÐÒÅÖÅÎÔ /! ÔÏ ÁÎÙ ÃÌÁÓÓ ÏÆ ÂÏÏËÓ ÁÎÄ 
ÔÈÅ ÓÅÔÔÌÅÍÅÎÔ ÉÓ ÎÏÔ Á ÒÅÔÒÅÁÔ ÆÒÏÍ ÁÎ ÅÁÒÌÉÅÒ ÐÌÁÎ ÔÏ ÐÒÏÖÉÄÅ /!Ȣ 

ɉάɊ )Æ ÔÈÅÒÅȭÓ ÁÎ ÅØÃÅÐÔÉÏÎȟ ÉÔȭÓ ÁÎ ÁÔÔÅÎÕÁÔÅÄ ÓÏÒÔȢ "ÏÔÈ ÔÈÅ ÏÒÉÇÉÎÁÌ 
ÁÎÄ ÁÍÅÎÄÅÄ ÓÅÔÔÌÅÍÅÎÔ ÐÒÏÖÉÄÅ ÆÏÒ ÆÒÅÅ ÏÎÌÉÎÅ ÁÃÃÅÓÓ ÆÒÏÍ Á ÓÍÁÌÌ 
ÎÕÍÂÅÒ ÏÆ ÔÅÒÍÉÎÁÌÓ ÉÎ ÌÉÂÒÁÒÉÅÓ ɉ3ÅÃÔÉÏÎÓ ΫȢΫΫα ÁÎÄ ήȢβȢÁȢÉɊ ÔÏ ÁÔ 
ÌÅÁÓÔ βίГ ɉ3ÅÃÔÉÏÎ αȢάȢÅȢÉȢΫ-άɊ ÏÆ ÔÈÅ ÃÏÒÐÕÓ ÏÆ ÏÔÈÅÒ×ÉÓÅ ÎÏÎ-/! 
ÄÉÇÉÔÁÌ ÂÏÏËÓȢȢȢ 

7Å ÓÈÏÕÌÄÎȭÔ ÃÁÌÌ ÔÈÉÓ /!ȟ ÈÏ×ÅÖÅÒȢ 4ÈÅÓÅ ÐÒÏÖÉÓÉÏÎÓ ÄÏÎȭÔ ÍÁËÅ 
ÁÎÙ ÂÏÏËÓ /!Ȣ 4ÈÅÙ ÍÅÒÅÌÙ ÇÉÖÅ ÕÓÅÒÓ Á ËÉÎÄ ÏÆ ÓÐÅÃÉÁÌ ÁÃÃÅÓÓ ÔÏ 
ÎÏÎ-/! ÂÏÏËÓȢ  

4ÈÉÓ ÅØÃÅÐÔÉÏÎ ÈÁÓ ÔÈÅ ÁÐÐÒÏÖÁÌ ÏÆ ÔÈÅ ÐÌÁÉÎÔÉÆÆÓȟ ÏÆ ÃÏÕÒÓÅȟ ÏÒ ÉÔ 
×ÏÕÌÄ ÎÏÔ ÁÐÐÅÁÒ ÉÎ ÔÈÅ ÓÅÔÔÌÅÍÅÎÔȢ 7Å ÃÏÕÌÄ ÓÁÙ ÔÈÁÔ ÉÔȭÓ 
ÁÎÁÌÏÇÏÕÓ ÔÏ ÔÈÅ ÁÃÃÏÍÍÏÄÁÔÉÏÎ ÁÕÔÈÏÒÓ ÁÎÄ ÐÕÂÌÉÓÈÅÒÓ ÈÁÖÅ 
ÍÁÄÅ ÔÏ ÔÈÅ ÅØÉÓÔÅÎÃÅ ÏÆ ÆÒÅÅ ÌÅÎÄÉÎÇ ÌÉÂÒÁÒÉÅÓȢ "ÕÔ ÂÅÆÏÒÅ ×Å ÇÅÔ 
ÔÏÏ ÃÏÍÆÏÒÔÁÂÌÅ ×ÉÔÈ ÔÈÁÔ ÁÎÁÌÏÇÙȟ ×Å ÓÈÏÕÌÄ ÒÅÍÅÍÂÅÒ ÔÈÁÔ ÔÈÅ 
!ÕÔÈÏÒÓ 'ÕÉÌÄ ÈÁÓ ÎÏÔ ÆÕÌÌÙ ÁÃÃÏÍÍÏÄÁÔÅÄ ÔÈÅ ÅØÉÓÔÅÎÃÅ ÏÆ ÆÒÅÅ 
ÌÅÎÄÉÎÇ ÌÉÂÒÁÒÉÅÓȢ !Ó ÒÅÃÅÎÔÌÙ ÁÓ Ϋγβα ÉÔ ÄÅÍÁÎÄÅÄ ȰÁ ÇÏÖÅÒÎÍÅÎÔ-
ÆÕÎÄÅÄ ÒÏÙÁÌÔÙ ÐÁÉÄ ÔÏ ÁÕÔÈÏÒÓ ÏÆ ÂÏÏËÓ ÂÏÒÒÏ×ÅÄ ÆÒÏÍ ÌÉÂÒÁÒÉÅÓȢȱ 
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An aside to certain librarians celebrating their eligibility to join Authors 
Guild: Is this really a group you want to support? I know my answer… 

-ÏÒÅÏÖÅÒȟ ÆÁÒ ÍÏÒÅ ÃÉÔÉÚÅÎÓ ÈÁÖÅ ÆÒÅÅ ÁÃÃÅÓÓ ÔÏ ÐÒÉÎÔ ÂÏÏËÓ ÔÈÒÏÕÇÈ 
ÆÒÅÅ ÌÅÎÄÉÎÇ ÌÉÂÒÁÒÉÅÓ ÔÈÁÎ ×ÉÌÌ ÈÁÖÅ ÆÒÅÅ ÏÎÌÉÎÅ ÁÃÃÅÓÓ ÔÏ ÄÉÇÉÔÁÌ 
ÂÏÏËÓ ÔÈÒÏÕÇÈ ÔÈÅ ÓÍÁÌÌ ÎÕÍÂÅÒ ÏÆ ÐÒÉÖÉÌÅÇÅÄ ÌÉÂÒÁÒÙ ÔÅÒÍÉÎÁÌÓȣȢ 

He reminds us of the limits on GBS’ largesse: One terminal for every 10,000 
FTE students at universities, one for every 4,000 at community colleges, one 
per building for public libraries (which comes down to an average of one for 
roughly every 18,000 citizens). 

ɉέɊ !ÎÏÔÈÅÒ ÁÔÔÅÎÕÁÔÅÄ ÓÏÒÔ ÏÆ ÅØÃÅÐÔÉÏÎ ÉÓ ÔÈÁÔ ÂÏÔÈ ÖÅÒÓÉÏÎÓ ÏÆ ÔÈÅ 
ÓÅÔÔÌÅÍÅÎÔ ÂÙ ÄÅÆÁÕÌÔ ÁÌÌÏ× 'ÏÏÇÌÅ ÔÏ ÄÉÓÐÌÁÙ ÕÐ ÔÏ άΪГ ÏÆ ÁÎÙ 
ÃÏÐÙÒÉÇÈÔÅÄ ÂÏÏË ÉÔ ÓÃÁÎÓ ÕÎÄÅÒ ÔÈÅ ÐÒÏÇÒÁÍ ɉ3ÅÃÔÉÏÎ ήȢέȢÂȢÉȢΫɊȢ 
4ÈÉÓ ÉÓ Á ÌÁÒÇÅÒ ÐÏÒÔÉÏÎ ÔÈÁÎ ÔÈÅ ÔÉÎÙ ÓÎÉÐÐÅÔÓ 'ÏÏÇÌÅ ÄÉÓÐÌÁÙÓ ÔÏÄÁÙȢ  

7ÈÅÎ /! ÐÅÏÐÌÅ ÓÁÙ ÔÈÁÔ Á ÔÅØÔ ÉÓ /!ȟ ÔÈÅÙ ÍÅÁÎ ÔÈÁÔ ÔÈÅ ÆÕÌÌ-ÔÅØÔ 
ÉÓ /!Ȣ )Î ÔÈÁÔ ÓÅÎÓÅȟ ÉÔ ×ÏÕÌÄ ÂÅ ÍÉÓÌÅÁÄÉÎÇ ÔÏ ÃÁÌÌ ÔÈÅ άΪГ ÓÌÉÃÅÓ 
Ȱ/! ÔÅØÔÓȱȢ "ÕÔ ÎÏ ÍÁÔÔÅÒ ×ÈÁÔ ÔÅÒÍÓ ×Å ÕÓÅ ÔÏ ÄÅÓÃÒÉÂÅ ÔÈÅÍȟ 
ÔÈÅÓÅ ÓÌÉÃÅÓ ÁÒÅ ÇÒÁÔÉÓ /! ÁÎÄ ÌÁÒÇÅÒ ÔÈÁÎ ÔÈÅ ÓÎÉÐÐÅÔÓ ÔÈÁÔ ÃÁÍÅ 
ÂÅÆÏÒÅȢ 

There’s a lot more here—I’ve just scratched the surface. 

GBS: Samuelson on the Settlement as Copyright Reform 
In his role as the Peter Suber of GBS (a comparison that’s probably unfair 
to both of them), James Grimmelmann posted this item on The 
Laboratorium on September 30, 2010. He’s pointing to Pamela 
Samuelson’s “The Google Book Settlement as Copyright Reform“ and 
says Samuelson’s long, distinguished history of engagement with 
copyright reform efforts “gives this paper an unusually synoptic view of 
the copyright issues raised by the lawsuit and settlement.” He calls the 
paper “a gold standard of sophisticated analysis.” The abstract: 

!Î ÉÎÔÒÉÇÕÉÎÇ ×ÁÙ ÔÏ ÖÉÅ× ÔÈÅ ÐÒÏÐÏÓÅÄ ÓÅÔÔÌÅÍÅÎÔ ÏÆ ÔÈÅ ÃÏÐÙÒÉÇÈÔ 
ÌÉÔÉÇÁÔÉÏÎ ÏÖÅÒ ÔÈÅ 'ÏÏÇÌÅ "ÏÏË 3ÅÁÒÃÈ ɉ'"3Ɋ 0ÒÏÊÅÃÔ ÉÓ ÁÓ Á 
ÍÅÃÈÁÎÉÓÍ ÔÈÒÏÕÇÈ ×ÈÉÃÈ ÔÏ ÁÃÈÉÅÖÅ ÃÏÐÙÒÉÇÈÔ ÒÅÆÏÒÍ ÔÈÁÔ 
#ÏÎÇÒÅÓÓ ÈÁÓ ÎÏÔ ÙÅÔ ÁÎÄ ÍÁÙ ÎÅÖÅÒ ÂÅ ×ÉÌÌÉÎÇ ÔÏ ÄÏȢ 4ÈÅ 
ÓÅÔÔÌÅÍÅÎÔ ×ÏÕÌÄȟ ÉÎ ÅÆÆÅÃÔȟ ÇÉÖÅ 'ÏÏÇÌÅ Á ÃÏÍÐÕÌÓÏÒÙ ÌÉÃÅÎÓÅ ÔÏ 
ÃÏÍÍÅÒÃÉÁÌÉÚÅ ÍÉÌÌÉÏÎÓ ÏÆ ÏÕÔ-ÏÆ-ÐÒÉÎÔ ÂÏÏËÓȟ ÉÎÃÌÕÄÉÎÇ ÔÈÏÓÅ ÔÈÁÔ 
ÁÒÅ ȰÏÒÐÈÁÎÓȱ ɉÔÈÁÔ ÉÓȟ ÂÏÏËÓ ×ÈÏÓÅ ÒÉÇÈÔÓ ÈÏÌÄÅÒÓ ÃÁÎÎÏÔ ÒÅÁÄÉÌÙ ÂÅ 
ÌÏÃÁÔÅÄɊȟ ÅÓÔÁÂÌÉÓÈ Á ÒÅÖÅÎÕÅ-ÓÈÁÒÉÎÇ ÁÒÒÁÎÇÅÍÅÎÔ ÁÓ ÔÏ ÔÈÅÓÅ 
ÂÏÏËÓȟ ÁÕÔÈÏÒÉÚÅ ÔÈÅ ÃÒÅÁÔÉÏÎ ÏÆ ÁÎ ÉÎÓÔÉÔÕÔÉÏÎÁÌ ÓÕÂÓÃÒÉÐÔÉÏÎ 
ÄÁÔÁÂÁÓÅ ÔÈÁÔ ×ÏÕÌÄ ÂÅ ÌÉÃÅÎÓÅÄ ÔÏ ÌÉÂÒÁÒÉÅÓ ÁÎÄ ÏÔÈÅÒ ÅÎÔÉÔÉÅÓȟ 
ÒÅÓÏÌÖÅ ÄÉÓÐÕÔÅÓ ÂÅÔ×ÅÅÎ ÁÕÔÈÏÒÓ ÁÎÄ ÐÕÂÌÉÓÈÅÒÓ ÏÖÅÒ ×ÈÏ Ï×ÎÓ 

http://laboratorium.net/archive/2010/09/30/gbs_samuelson_on_the_settlement_as_copyright_refor
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1683589
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ÃÏÐÙÒÉÇÈÔÓ ÉÎ ÅÌÅÃÔÒÏÎÉÃ ÖÅÒÓÉÏÎÓ ÏÆ ÔÈÅÉÒ ÂÏÏËÓȟ ÐÒÏÖÉÄÅ Á ÓÁÆÅ 
ÈÁÒÂÏÒ ÆÏÒ 'ÏÏÇÌÅ ÆÏÒ ÁÎÙ ÍÉÓÔÁËÅÓ ÉÔ ÍÉÇÈÔ ÍÁËÅ ÉÎ ÇÏÏÄ ÆÁÉÔÈ ÁÓ ÔÏ 
×ÈÅÔÈÅÒ ÂÏÏËÓ ÁÒÅ ÉÎ ÔÈÅ ÐÕÂÌÉÃ ÄÏÍÁÉÎ ÏÒ ÉÎ-ÃÏÐÙÒÉÇÈÔȟ ÁÎÄ 
ÉÍÍÕÎÉÚÅ ÌÉÂÒÁÒÉÅÓ ÆÒÏÍ ÓÅÃÏÎÄÁÒÙ ÌÉÁÂÉÌÉÔÙ ÆÏÒ ÐÒÏÖÉÄÉÎÇ ÂÏÏËÓ ÔÏ 
'ÏÏÇÌÅ ÆÏÒ '"3ȟ ÁÍÏÎÇ ÏÔÈÅÒ ÔÈÉÎÇÓȢ 

4ÈÉÓ !ÒÔÉÃÌÅ ÅØÐÌÁÉÎÓ ×ÈÙ ÃÅÒÔÁÉÎ ÆÅÁÔÕÒÅÓ ÏÆ 5Ȣ3Ȣ ÌÁ×ȟ ÐÁÒÔÉÃÕÌÁÒÌÙ 
ÃÏÐÙÒÉÇÈÔ ÌÁ×ȟ ÍÁÙ ÈÁÖÅ ÃÏÎÔÒÉÂÕÔÅÄ ÔÏ 'ÏÏÇÌÅȭÓ ×ÉÌÌÉÎÇÎÅÓÓ ÔÏ 
ÕÎÄÅÒÔÁËÅ ÔÈÅ '"3 ÐÒÏÊÅÃÔ ÉÎ ÔÈÅ ÆÉÒÓÔ ÐÌÁÃÅ ÁÎÄ ÌÁÔÅÒ ÔÏ ÉÔÓ 
ÍÏÔÉÖÁÔÉÏÎ ÔÏ ÓÅÔÔÌÅ ÔÈÅ !ÕÔÈÏÒÓ 'ÕÉÌÄ ÌÁ×ÓÕÉÔȢ )Ô ÔÈÅÎ 
ÄÅÍÏÎÓÔÒÁÔÅÓ ÔÈÁÔ ÔÈÅ ÐÒÏÐÏÓÅÄ ÓÅÔÔÌÅÍÅÎÔ ×ÏÕÌÄ ÉÎÄÅÅÄ ÁÃÈÉÅÖÅ Á 
ÍÅÁÓÕÒÅ ÏÆ ÃÏÐÙÒÉÇÈÔ ÒÅÆÏÒÍ ÔÈÁÔ #ÏÎÇÒÅÓÓ ×ÏÕÌÄ ÆÉÎÄ ÄÉÆÆÉÃÕÌÔ ÔÏ 
ÁÃÃÏÍÐÌÉÓÈȢ 3ÏÍÅ ÏÆ ÔÈÉÓ ÒÅÆÏÒÍ ÍÁÙ ÂÅ ÉÎ ÔÈÅ ÐÕÂÌÉÃ ÉÎÔÅÒÅÓÔȢ )Ô 
ÁÌÓÏ ÃÏÎÓÉÄÅÒÓ ×ÈÅÔÈÅÒ ÔÈÅ ÑÕÁÓÉ-ÌÅÇÉÓÌÁÔÉÖÅ ÎÁÔÕÒÅ ÏÆ ÔÈÅ '"3 
ÓÅÔÔÌÅÍÅÎÔ ÉÓ ÍÅÒÅÌÙ ÁÎ ÉÎÔÅÒÅÓÔÉÎÇ ÓÉÄÅ ÅÆÆÅÃÔ ÏÆ ÔÈÅ ÁÇÒÅÅÍÅÎÔ ÏÒ 
ÁÎ ÁÄÄÉÔÉÏÎÁÌ ÒÅÁÓÏÎ ÉÎ ÆÁÖÏÒ ÏÒ ÁÇÁÉÎÓÔ ÁÐÐÒÏÖÁÌ ÏÆ ÔÈÉÓ ÓÅÔÔÌÅÍÅÎÔȢ 

If Grimmelmann says (as he does) “highly recommended,” who am I to 
say otherwise? I will note that it’s an 84-page article—and that it was 
revised in April 2011, so that the third major section is headed “Should 
the GBS Settlement Have Been Approved?”—with Have Been rather than 
Be. I have not read Samuelson’s article in full (although I’ve downloaded 
it); I’m passing along Grimmelmann’s recommendation and noting that 
this sort of analysis is most definitely still worthwhile even after GBS was 
rejected. 

Professional Readings: Sagís The Google Book Settlement and the 
Fair Use Counterfactual 
This brief post by Joe Hodnicki on August 19, 2009 at Law Librarian Blog 
simply points to and offers the abstract of Matthew Sag’s article with that 
title. I have not downloaded that 47-page article (available from SSRN)—
and, as with the next two pieces, you might appropriately think of this as 
a brief extension of the long, long fair use roundup in C&I  June 2012 
and July 2012. The abstract (emphasis added): 

4ÈÉÓ !ÒÔÉÃÌÅ ÃÏÍÐÁÒÅÓ ÔÈÅ 'ÏÏÇÌÅ "ÏÏË 3ÅÁÒÃÈ 3ÅÔÔÌÅÍÅÎÔ ÔÏ ÔÈÅ 
ÍÏÓÔ ÌÉËÅÌÙ ÏÕÔÃÏÍÅ ÏÆ ÔÈÅ ÌÉÔÉÇÁÔÉÏÎ ÔÈÅ ÓÅÔÔÌÅÍÅÎÔ ÒÅÓÏÌÖÅÓȢ )Ô 
ÁÒÇÕÅÓ ÔÈÁÔ 'ÏÏÇÌÅ ×ÁÓ ÎÅÖÅÒ ÌÉËÅÌÙ ÔÏ ÒÅÃÅÉÖÅ ÔÈÅ ÃÏÕÒÔÓ 
ÕÎÑÕÁÌÉÆÉÅÄ ÁÐÐÒÏÖÁÌ ÆÏÒ ÉÔÓ ÍÁÓÓÉÖÅ ÄÉÇÉÔÉÚÁÔÉÏÎ ÅÆÆÏÒÔ ÁÎÄ ÔÈÁÔ ÔÈÅ 
ÍÏÓÔ ÌÉËÅÌÙ ÏÕÔÃÏÍÅ ÏÆ ÔÈÅ ÌÉÔÉÇÁÔÉÏÎ ×ÁÓ ÔÈÁÔ ÂÏÏË 
ÄÉÇÉÔÉÚÁÔÉÏÎ ×ÏÕÌÄ ÑÕÁÌÉÆÙ ÁÓ Á ÆÁÉÒ ÕÓÅ ÓÕÂÊÅÃÔ ÔÏ ÁÎ ÏÐÔ-ÏÕÔȢ 
!ÃÃÏÒÄÉÎÇÌÙȟ ÔÈÅ ÁÓÐÅÃÔÓ ÏÆ ÔÈÅ ÐÒÏÐÏÓÅÄ ÓÅÔÔÌÅÍÅÎÔ ×ÈÉÃÈ ÁÌÌÏ× 
'ÏÏÇÌÅ ÔÏ ÃÏÎÔÉÎÕÅ ÔÏ ÏÐÅÒÁÔÅ ÉÔÓ ÂÏÏË ÓÅÁÒÃÈ ÅÎÇÉÎÅ ÉÎ ÉÔÓ ÃÕÒÒÅÎÔ 
ÆÏÒÍ ÓÈÏÕÌÄ ÎÏÔ ÂÅ ÃÏÎÔÒÏÖÅÒÓÉÁÌȠ ÔÈÅÙ ÅÓÓÅÎÔÉÁÌÌÙ ÍÉÒÒÏÒ ÔÈÅ ÃÏÕÒÔȭÓ 

http://lawprofessors.typepad.com/law_librarian_blog/2009/08/professional-readings-sags-the-google-book-settlement-and-the-fair-use-counterfactual.html
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1437812
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1437812
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ÍÏÓÔ ÌÉËÅÌÙ ÆÁÉÒ ÕÓÅ ÒÕÌÉÎÇ ÉÆ ÔÈÅ ÃÁÓÅ ÈÁÄ ÇÏÎÅ ÔÏ ÔÒÉÁÌȢ )Î ÅÆÆÅÃÔȟ ÔÈÅ 
ÏÐÔ-ÏÕÔ ÔÈÁÔ ÆÁÉÒ ÕÓÅ ×ÏÕÌÄ ÌÉËÅÌÙ ÈÁÖÅ ÒÅÑÕÉÒÅÄ ÈÁÓ ÂÅÅÎ ÒÅÐÌÁÃÅÄ 
ÂÙ ÔÈÅ ÁÂÉÌÉÔÙ ÏÆ ÃÏÐÙÒÉÇÈÔ Ï×ÎÅÒÓ ÔÏ ÏÐÔ ÏÕÔ ÏÆ ÔÈÅ ÃÌÁÓÓ-ÁÃÔÉÏÎ 
ÓÅÔÔÌÅÍÅÎÔȢ 

)Î ÔÈÅ ×ÁËÅ ÏÆ ÔÈÅ ÐÒÏÐÏÓÅÄ 3ÅÔÔÌÅÍÅÎÔȟ ÔÈÅ 'ÏÏÇÌÅ "ÏÏË ÄÅÂÁÔÅ ÈÁÓ 
ÓÈÉÆÔÅÄ Á×ÁÙ ÆÒÏÍ ÔÈÅ ÍÅÒÉÔÓ ÏÆ ÂÏÏË ÄÉÇÉÔÉÚÁÔÉÏÎȟ ÁÎÄ ÒÅÆÏÃÕÓÅÄ ÏÎ 
ÑÕÅÓÔÉÏÎÓ ÏÆ ÃÏÍÍÏÄÉÔÉÚÁÔÉÏÎ ÁÎÄ ÃÏÎÔÒÏÌȢ 4ÈÉÓ !ÒÔÉÃÌÅ ÈÉÇÈÌÉÇÈÔÓ 
ÆÏÕÒ ÃÒÉÔÉÃÁÌ ÁÒÅÁÓ ÉÎ ×ÈÉÃÈ ÔÈÅ 3ÅÔÔÌÅÍÅÎÔ ÄÉÆÆÅÒÓ ÓÈÁÒÐÌÙ ÆÒÏÍ ÔÈÅ 
ÐÒÅÄÉÃÔÅÄ ÆÁÉÒ ÕÓÅ ÒÕÌÉÎÇȢ &ÉÒÓÔȟ ÔÈÅ 3ÅÔÔÌÅÍÅÎÔ ÐÅÒÍÉÔÓ 'ÏÏÇÌÅ ÔÏ 
ÅÎÇÁÇÅ ÉÎ Á ÓÉÇÎÉÆÉÃÁÎÔ ÒÁÎÇÅ ÏÆ ÕÓÅÓ ÉÎÃÌÕÄÉÎÇ ÔÈÅ ÃÏÍÐÌÅÔÅ 
ÅÌÅÃÔÒÏÎÉÃ ÄÉÓÔÒÉÂÕÔÉÏÎ ÏÆ ÂÏÏËÓ ÔÈÁÔ ÇÏ ×ÅÌÌ ÂÅÙÏÎÄ ÆÁÉÒ ÕÓÅȢ 3ÅÃÏÎÄȟ 
ÔÈÅ 3ÅÔÔÌÅÍÅÎÔ ÐÒÏÖÉÄÅÓ ÆÏÒ ÉÎÉÔÉÁÌ ÃÁÓÈ ÐÁÙÍÅÎÔÓ ÂÙ 'ÏÏÇÌÅ ÔÏ ÔÈÅ 
ÃÏÐÙÒÉÇÈÔ Ï×ÎÅÒÓ ÁÎÄ Á ÆÁÉÒÌÙ ÇÅÎÅÒÏÕÓ ÒÅÖÅÎÕÅ ÓÈÁÒÉÎÇ ÁÇÒÅÅÍÅÎÔȟ 
ÎÅÉÔÈÅÒ ÏÆ ×ÈÉÃÈ ×ÏÕÌÄ ÈÁÖÅ ÂÅÅÎ ÒÅÑÕÉÒÅÄ ÕÎÄÅÒ Á ÆÁÉÒ ÕÓÅ ÒÕÌÉÎÇȢ 
4ÈÉÒÄȟ ÔÈÅ ÁÇÒÅÅÍÅÎÔ ÃÒÅÁÔÅÓ Á ÎÅ× ÓÅÔ ÏÆ ÉÎÓÔÉÔÕÔÉÏÎÁÌ ÁÒÒÁÎÇÅÍÅÎÔÓ 
ÔÈÁÔ ×ÉÌÌ ÇÏÖÅÒÎ ÔÈÅ ÒÅÌÁÔÉÏÎÓÈÉÐ ÂÅÔ×ÅÅÎ 'ÏÏÇÌÅ ÁÎÄ ÔÈÅ ÃÏÐÙÒÉÇÈÔ 
Ï×ÎÅÒÓ ÃÏÖÅÒÅÄ ÂÙ ÔÈÅ 3ÅÔÔÌÅÍÅÎÔȢ 4ÈÅ ÆÏÕÎÄÁÔÉÏÎÓ ÏÆ ÔÈÉÓ ÎÅ× 
ÉÎÓÔÉÔÕÔÉÏÎÁÌ ÆÒÁÍÅ×ÏÒË ÁÒÅ ÔÈÅ 3ÅÔÔÌÅÍÅÎÔ ÁÇÒÅÅÍÅÎÔ ÉÔÓÅÌÆȟ ÔÈÅ 
ÃÒÅÁÔÉÏÎ ÏÆ Á ÃÏÌÌÅÃÔÉÖÅ ÒÉÇÈÔÓ ÍÁÎÁÇÅÍÅÎÔ ÏÒÇÁÎÉÚÁÔÉÏÎ ÃÁÌÌÅÄ ÔÈÅ 
Ȱ"ÏÏË 2ÉÇÈÔÓ 2ÅÇÉÓÔÒÙȱ ÁÎÄ ÔÈÅ Ȱ!ÕÔÈÏÒ 0ÕÂÌÉÓÈÅÒ 0ÒÏÃÅÄÕÒÅÓȱȢ 4ÈÅ 
ÆÏÕÒÔÈ ÁÒÅÁ ÉÎ ×ÈÉÃÈ ÔÈÅ 3ÅÔÔÌÅÍÅÎÔ ÄÉÆÆÅÒÓ ÆÒÏÍ ÔÈÅ ÌÉËÅÌÙ ÆÁÉÒ ÕÓÅ 
ÏÕÔÃÏÍÅ ÒÅÌÁÔÅÓ ÔÏ ÔÈÅ ÁÃÃÅÓÓÉÂÉÌÉÔÙȟ ÃÏÍÍÏÄÉÔÉÚÁÔÉÏÎ ÁÎÄ ÃÏÎÔÒÏÌ ÏÆ 
ÏÒÐÈÁÎ ×ÏÒËÓȢ 

What the Google Books Decision Said About Fair Use 
We jump forward to post-decision discussions, including this ARL Policy 
Note posted by Brandon Butler some time around April 9, 2011 (that’s 
when I tagged it in Diigo; the time stamp on the piece is “1 year ago”). 

!Ó ÐÕÎÄÉÔÓ ÁÎÄ ÐÁÒÔÉÃÉÐÁÎÔÓ ×ÅÉÇÈ ÉÎ ÏÎ ÔÈÅ ÍÅÁÎÉÎÇ ÏÆ *ÕÄÇÅ 
#ÈÉÎȭÓ ÒÅÊÅÃÔÉÏÎ ÏÆ ÔÈÅ 'ÏÏÇÌÅ "ÏÏËÓ ÓÅÔÔÌÅÍÅÎÔȟ ÉÔ ÉÓ ÉÍÐÏÒÔÁÎÔ 
ÔÈÁÔ ÏÎÅ ÔÈÉÎÇ ÒÅÍÁÉÎ ÃÒÙÓÔÁÌ ÃÌÅÁÒȡ *ÕÄÇÅ #ÈÉÎ ÄÉÄ ÎÏÔ ÒÕÌÅ ÏÎ ÔÈÅ 
ÉÓÓÕÅ ÁÔ ÔÈÅ ÈÅÁÒÔ ÏÆ ÔÈÅ ÏÒÉÇÉÎÁÌ ÄÉÓÐÕÔÅȟ ×ÈÅÔÈÅÒ ÉÔ ×ÁÓ Á ÆÁÉÒ ÕÓÅ ÔÏ 
ÓÃÁÎ ÉÎ-ÃÏÐÙÒÉÇÈÔ ÂÏÏËÓ ÔÏ ÆÁÃÉÌÉÔÁÔÅ ÓÅÁÒÃÈ ÁÎÄ ÔÏ ÄÉÓÐÌÁÙ ÓÎÉÐÐÅÔÓ 
ÆÒÏÍ ÔÈÏÓÅ ÂÏÏËÓ ÉÎ ÓÅÁÒÃÈ ÒÅÓÕÌÔÓȢ 4ÈÁÔ ÑÕÅÓÔÉÏÎ ÒÅÍÁÉÎÓ ×ÉÄÅ 
ÏÐÅÎȢ 

Indeed it does: The rejection was based on fairness as a class action 
settlement. 

7ÈÉÌÅ ÔÈÅÒÅ ×ÁÓ ÎÅÉÔÈÅÒ Á ÈÏÌÄÉÎÇ ÎÏÒ ÅÖÅÎ Á ÒÅÁÌ ÄÉÓÃÕÓÓÉÏÎ ÏÆ ÔÈÅ 
ÏÒÉÇÉÎÁÌ ÆÁÉÒ ÕÓÅ ÉÓÓÕÅȟ *ÕÄÇÅ #ÈÉÎȭÓ ÏÐÉÎÉÏÎ ÄÉÄ ÉÎÃÌÕÄÅ Á ÆÅ× 
ÃÏÎÆÌÉÃÔÉÎÇ ÁÓÉÄÅÓ ɉÏÒ ÏÂÉÔÅÒ ÄÉÃÔÁ ÉÎ ÌÁ×ÙÅÒ-ÓÐÅÁËɊ ÏÎ ÔÈÅ ÉÓÓÕÅȢ /Î 

http://policynotes.arl.org/post/4247776049/what-the-google-books-decision-said-about-fair-use
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ÐÁÇÅ άίȟ *ÕÄÇÅ #ÈÉÎ ÃÈÁÒÁÃÔÅÒÉÚÅÄ ÔÈÅ ÏÒÉÇÉÎÁÌ ÐÒÏÊÅÃÔ ÁÓ ÉÎÖÏÌÖÉÎÇ 
ȰÁÎ ÉÎÄÅØÉÎÇ ÁÎÄ ÓÅÁÒÃÈÉÎÇ ÔÏÏÌȟȱ Á ÃÈÁÒÁÃÔÅÒÉÚÁÔÉÏÎ ÔÈÁÔȟ ÉÆ 
ÁÎÙÔÈÉÎÇȟ ÆÁÖÏÒÓ ÔÈÅ ÁÒÇÕÍÅÎÔ ÔÈÁÔ 'ÏÏÇÌÅȭÓ ÁÃÔÉÖÉÔÉÅÓ ×ÅÒÅ ÆÁÉÒ ÕÓÅȢ 
!ÆÔÅÒ ÁÌÌȟ Á ÓÉÍÉÌÁÒ ȰÉÎÄÅØÉÎÇ ÁÎÄ ÓÅÁÒÃÈÉÎÇ ÔÏÏÌȟȱ 'ÏÏÇÌÅȭÓ )ÎÔÅÒÎÅÔ 
ÓÅÁÒÃÈ ÅÎÇÉÎÅȟ ÉÓ ÆÁÉÒÌÙ ×ÅÌÌ ÅÓÔÁÂÌÉÓÈÅÄ ÁÓ Á ÆÁÉÒ ÕÓÅ ÄÅÓÐÉÔÅ ÉÔÓ 
ÕÎÁÕÔÈÏÒÉÚÅÄ ÃÏÐÙÉÎÇ ÏÆ ÅÎÔÉÒÅ )ÎÔÅÒÎÅÔ ×ÅÂÓÉÔÅÓ ÁÓ ÐÁÒÔ ÏÆ ÔÈÅ 
ÉÎÄÅØÉÎÇ ÐÒÏÃÅÓÓȢ !ÎÄ ÃÒÅÁÔÉÎÇ Á ÓÅÁÒÃÈ ÔÏÏÌ ÉÓ Á ÔÒÁÎÓÆÏÒÍÁÔÉÖÅ ÕÓÅ 
ÔÈÁÔ ×ÉÌÌ ÎÏÔ ÓÕÐÅÒÓÅÄÅ ÔÈÅ ÏÒÉÇÉÎÁÌ ×ÏÒËÓ ÔÈÁÔ ÁÒÅ ÃÏÐÉÅÄȟ Á 
ÐÏ×ÅÒÆÕÌ ÁÒÇÕÍÅÎÔ ÆÏÒ ÆÁÉÒ ÕÓÅȢ "ÕÔ ÌÁÔÅÒȟ ÏÎ ÐÁÇÅ άαȟ *ÕÄÇÅ #ÈÉÎ 
ÄÅÓÃÒÉÂÅÄ 'ÏÏÇÌÅȭÓ ÁÃÔÉÖÉÔÉÅÓ ÁÓ ȰÂÌÁÔÁÎÔȟ ×ÈÏÌÅÓÁÌÅ ÃÏÐÙÉÎÇȟȱ ÔÈÅÎ 
ÑÕÏÔÅÓ ÏÂÊÅÃÔÏÒÓ ÃÈÁÒÁÃÔÅÒÉÚÉÎÇ 'ÏÏÇÌÅȭÓ ÂÏÏË ÓÃÁÎÎÉÎÇ ÁÓ Á 
ȰÓÈÏÒÔÃÕÔȱ ÉÎ ȰÄÉÓÒÅÇÁÒÄ ÏÆ ÁÕÔÈÏÒÓȭ ÒÉÇÈÔÓȢȱ 0ÅÒÈÁÐÓ *ÕÄÇÅ #ÈÉÎ ×ÁÓ 
ÊÕÓÔ ÃÈÁÎÎÅÌÉÎÇ ÔÈÅ ÏÂÊÅÃÔÏÒÓ ÈÅÒÅȟ ÒÁÔÈÅÒ ÔÈÁÎ ÅØÐÒÅÓÓÉÎÇ ÈÉÓ Ï×Î 
ÖÉÅ×Óȟ ÂÕÔ ÉÎ ÁÎÙ ÃÁÓÅȟ ÔÈÅÓÅ ÔÏÓÓÅÄ-ÏÆÆ ÁÎÄ ÉÎÃÏÎÓÉÓÔÅÎÔ 
ÃÈÁÒÁÃÔÅÒÉÚÁÔÉÏÎÓ ÄÏ ÎÏÔ ÃÏÎÓÔÉÔÕÔÅ Á ÌÅÇÁÌ ÈÏÌÄÉÎÇȢ 

3Ïȟ ÁÓ ×Å ÁÌÌ ×ÏÒË ÔÏ ÄÅÃÉÄÅ ×ÈÁÔ ÔÈÉÓ ÌÁÔÅÓÔ Ô×ÉÓÔ ÉÎ ÔÈÅ 'ÏÏÇÌÅ "ÏÏËÓ 
ÓÁÇÁ ÍÅÁÎÓ ÆÏÒ ÏÕÒ ÃÏÍÍÕÎÉÔÉÅÓȟ ×Å ÓÈÏÕÌÄ ËÅÅÐ ÏÎÅ ÔÈÉÎÇ ÉÎ ÍÉÎÄȡ 
'ÏÏÇÌÅȭÓ ÏÒÉÇÉÎÁÌ ÆÁÉÒ ÕÓÅ ÁÒÇÕÍÅÎÔ ÆÏÒ ÓÃÁÎÎÉÎÇ ÁÎÄ ÓÎÉÐÐÅÔ ÄÉÓÐÌÁÙ 
ÒÅÍÁÉÎÓ ÐÅÒÓÕÁÓÉÖÅȟ ÁÎÄ ÈÁÓ ÙÅÔ ÔÏ ÂÅ ÔÅÓÔÅÄ ÉÎ ÃÏÕÒÔȢ 

An important point. While Google could have considerably expanded the 
general understanding (and likely use of) fair use by successfully 
defending itself in court—and may still do so—the rejection of GBS2 had 
nothing to do with fair use. And, indeed… 

Google Should Stand up for Fair Use in Books Fight 
So says Timothy B. Lee in this March 22, 2011 post at Freedom to Tinker. 
Lee argued early on that Google’s scanning and snippet displays were 
legitimately fair use and still thinks that’s right. His summary of a three-
year interruption is pretty good for one paragraph: 

5ÎÆÏÒÔÕÎÁÔÅÌÙȟ ÉÎ άΪΪβ 'ÏÏÇÌÅ ÓÁ× ÁÎ ÏÐÐÏÒÔÕÎÉÔÙ ÔÏ ÍÁËÅ Á 
ÓÅÐÁÒÁÔÅ ÔÒÕÃÅ ×ÉÔÈ ÔÈÅ ÐÕÂÌÉÓÈÉÎÇ ÉÎÄÕÓÔÒÙ ÔÈÁÔ ÐÌÁÃÅÄ 'ÏÏÇÌÅ ÁÔ 
ÔÈÅ ÃÅÎÔÅÒ ÏÆ ÔÈÅ ÂÏÏË ÂÕÓÉÎÅÓÓ ÁÎÄ ÌÅÆÔ ÅÖÅÒÙÏÎÅ ÅÌÓÅ ÏÕÔ ÉÎ ÔÈÅ 
ÃÏÌÄȢ "ÅÃÁÕÓÅ ÏÆ ÔÈÅ ÐÅÃÕÌÉÁÒÉÔÉÅÓ ÏÆ ÃÌÁÓÓ ÁÃÔÉÏÎ ÌÁ×ȟ ÔÈÅ ÓÅÔÔÌÅÍÅÎÔ 
×ÏÕÌÄ ÈÁÖÅ ÇÉÖÅÎ 'ÏÏÇÌÅ ÔÈÅ ÌÅÇÁÌ ÒÉÇÈÔ ÔÏ ÕÓÅ ÈÕÎÄÒÅÄÓ ÏÆ 
ÔÈÏÕÓÁÎÄÓ ÏÆ ȰÏÒÐÈÁÎȱ ×ÏÒËÓ ×ÉÔÈÏÕÔ ÁÃÔÕÁÌÌÙ ÇÅÔÔÉÎÇ ÐÅÒÍÉÓÓÉÏÎ 
ÆÒÏÍ ÔÈÅÉÒ ÃÏÐÙÒÉÇÈÔ ÈÏÌÄÅÒÓȢ #ÏÍÐÅÔÉÔÏÒÓ ×ÈÏ ×ÁÎÔÅÄ ÔÈÅ ÓÁÍÅ 
ÄÅÁÌ ×ÏÕÌÄ ÈÁÖÅ ÈÁÄ ÎÏ ÒÅÁÌÉÓÔÉÃ ×ÁÙ ÏÆ ÄÏÉÎÇ ÓÏȢ 'ÏÏÇÌÅÒÓ ÁÒÅ Á 
ÓÍÁÒÔ ÂÕÎÃÈȟ ÁÎÄ ÓÏ ÔÈÅÙ ÔÏÏË ×ÈÁÔ ×ÁÓ ÏÂÖÉÏÕÓÌÙ Á ÇÏÏÄ ÄÅÁÌ ÆÏÒ 
ÔÈÅÍ ÅÖÅÎ ÔÈÏÕÇÈ ÉÔ ×ÁÓ ÂÁÄ ÆÏÒ ÆÁÉÒ ÕÓÅ ÁÎÄ ÏÎÌÉÎÅ ÉÎÎÏÖÁÔÉÏÎȢ 

https://freedom-to-tinker.com/blog/tblee/google-should-stand-fair-use-books-fight/


Cites & Insights March 2012 65 

Well, it wasn’t just [a segment of] the publishing industry, it was also [a 
tiny segment of] authors. But it’s not a bad way to look at it. 

Lee thinks the rejection of GBS might strengthen Google’s fair use 
argument. 

&ÁÉÒ ÕÓÅ ÅØÉÓÔÓ ÁÓ Á ËÉÎÄ ÏÆ ÓÁÆÅÔÙ ÖÁÌÖÅ ÆÏÒ ÔÈÅ ÃÏÐÙÒÉÇÈÔ ÓÙÓÔÅÍȟ ÔÏ 
ÅÎÓÕÒÅ ÔÈÁÔ ÉÔ ÄÏÅÓ ÎÏÔ ÄÁÍÁÇÅ ÆÒÅÅ ÓÐÅÅÃÈȟ ÉÎÎÏÖÁÔÉÏÎȟ ÁÎÄ ÏÔÈÅÒ 
ÖÁÌÕÅÓȢ !ÌÔÈÏÕÇÈ ÆÏÒÍÁÌÌÙ ÓÐÅÁËÉÎÇ ÊÕÄÇÅÓ ÁÒÅ ÓÕÐÐÏÓÅÄ ÔÏ ÒÕÎ 
ÔÈÒÏÕÇÈ ÔÈÅ ÆÁÍÏÕÓ ÆÏÕÒ ÆÁÃÔÏÒ ÔÅÓÔ ÔÏ ÄÅÔÅÒÍÉÎÅ ×ÈÁÔ ÃÏÕÎÔÓ ÁÓ Á 
ÆÁÉÒ ÕÓÅȟ ÉÎ ÐÒÁÃÔÉÃÅ ÁÎ ÉÍÐÏÒÔÁÎÔ ÆÁÃÔÏÒ ÉÓ ×ÈÅÔÈÅÒ ÔÈÅ ÊÕÄÇÅ 
ÐÅÒÃÅÉÖÅÓ ÔÈÅ ÄÅÆÅÎÄÁÎÔ ÁÓ ÈÁÖÉÎÇ ÁÃÔÅÄ ÉÎ ÇÏÏÄ ÆÁÉÔÈȢ 'ÏÏÇÌÅ ÈÁÓ 
ÎÏ× ÓÐÅÎÔ ÔÈÒÅÅ ÙÅÁÒÓ ÌÏÏËÉÎÇ ÆÏÒ Á ×ÁÙ ÔÏ ÂÕÉÌÄ ÉÔÓ "ÏÏË 3ÅÁÒÃÈ 
ÐÒÏÊÅÃÔ ÕÓÉÎÇ ÓÏÍÅÔÈÉÎÇ ÏÔÈÅÒ ÔÈÁÎ ÆÁÉÒ ÕÓÅȟ ÁÎÄ ÃÏÍÅ ÕÐ ÅÍÐÔÙȢ 
4ÈÉÓ ÕÎÄÅÒÓÃÏÒÅÓ ÔÈÅ ÓÔÁËÅÓ ÏÆ ÔÈÅ ÆÁÉÒ ÕÓÅ ÆÉÇÈÔȡ ÉÆ *ÕÄÇÅ #ÈÅÎ 
ÒÕÌÅÄ ÁÇÁÉÎÓÔ 'ÏÏÇÌÅȭÓ ÆÁÉÒ ÕÓÅ ÁÒÇÕÍÅÎÔȟ ÉÔ ×ÏÕÌÄ ÍÅÁÎ ÔÈÁÔ ÉÔ ×ÁÓ 
ÅÆÆÅÃÔÉÖÅÌÙ ÉÍÐÏÓÓÉÂÌÅ ÔÏ ÂÕÉÌÄ Á ÂÏÏË ÓÅÁÒÃÈ ÅÎÇÉÎÅ ÁÓ 
ÃÏÍÐÒÅÈÅÎÓÉÖÅ ÁÓ ÔÈÅ ÏÎÅ 'ÏÏÇÌÅ ÈÁÓ ÂÕÉÌÔȢ 4ÈÁÔ ÏÕÔÃÏÍÅ ÄÏÅÓÎȭÔ 
ÓÅÅÍ ÃÏÎÓÉÓÔÅÎÔ ×ÉÔÈ ÔÈÅ ÃÏÎÓÔÉÔÕÔÉÏÎȭÓ ÃÏÍÍÁÎÄ ÔÈÁÔ ÃÏÐÙÒÉÇÈÔ 
ÐÒÏÍÏÔÅ ÔÈÅ ÐÒÏÇÒÅÓÓ ÏÆ ÓÃÉÅÎÃÅ ÁÎÄ ÔÈÅ ÕÓÅÆÕÌ ÁÒÔÓȢ 

The first comment is from James Grimmelmann, who offers a quick 
prediction: 

-Ù ÐÒÅÄÉÃÔÉÏÎ ÉÓ ÔÈÁÔ ÔÈÅ ÓÅÔÔÌÅÍÅÎÔ ×ÉÌÌ ÂÅ ÏÐÔ-ÏÕÔ ÁÓ ÔÏ ÓÃÁÎÎÉÎÇ 
ÁÎÄ ÓÅÁÒÃÈÉÎÇȟ ÁÎÄ ÏÐÔ-ÉÎ ÁÓ ÔÏ ÆÕÌÌ-ÔÅØÔȟ ÔÈÕÓ ÐÒÏÔÅÃÔÉÎÇ 'ÏÏÇÌÅ 
ÆÒÏÍ ÃÏÐÙÃÁÔ ÌÁ×ÓÕÉÔÓ ɉ×ÈÉÃÈ ×ÏÕÌÄ ÎÅÅÄ ÔÏ ÓÅÉÚÅ ÃÏÎÔÒÏÌ ÏÆ ÔÈÉÓ 
ÃÁÓÅ ÆÒÏÍ ÉÔÓ ÃÕÒÒÅÎÔ ÃÏÕÎÓÅÌɊȢ 

Libraries and Metadata 
We now come to the largest section and the one closest to my heart. I 
will admit that I anticipated seeing a lot more “libraries can get rid of all 
those boring books and rely on Google” sentiments from both academic 
and public librarians, since I seem to remember being galled by dozens of 
such absurdities at the time. Either I managed to avoid tagging them 
(quite possible) or my memory’s faulty (even more possible), but I don’t 
see a lot of that here. What’s here is a combination of reporting and 
commentary, most of it from 2009 and 2010 with a few items from 2011. 

Library Privileges (Fees May Apply) 
How better to start than with the estimable Barbara Fister, writing here in 
“Peer to Peer Review” posted April 23, 2009 at Library Journal. Fister’s 
noting the stream of reactions to the original GBS—some of them covered in 
my March 2009 GBS roundup—and was struck by something about many 
of the reactions: 

http://www.libraryjournal.com/article/CA6653617.html?nid=2673&source=title&rid=1105906703
http://citesandinsights.info/civ9i4.pdf
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ɏ/ɐÎÅ ÔÈÉÎÇ ÔÈÁÔ ÈÁÓ ÓÔÒÕÃË ÍÅ ÉÓÎȭÔ ÁÂÏÕÔ 'ÏÏÇÌÅ ÁÔ ÁÌÌȢ )ÔȭÓ ÔÈÅ 
ÕÎÄÅÒÃÕÒÒÅÎÔ ÏÆ ÆÒÕÓÔÒÁÔÉÏÎ ÁÎÄ ÈÏÓÔÉÌÉÔÙ ÔÏ×ÁÒÄ ÈÉÇÈÅÒ ÅÄÕÃÁÔÉÏÎȟ 
ÁÃÁÄÅÍÉÃ ÌÉÂÒÁÒÉÅÓȟ ÁÎÄ ÐÒÉÖÁÔÅ ÒÅÓÅÁÒÃÈ ÌÉÂÒÁÒÉÅÓ ÌÉËÅ (ÁÒÖÁÒÄȭÓ ÉÎ 
ÐÁÒÔÉÃÕÌÁÒȢ 7ÈÁÔ ÒÉÇÈÔ ÄÏ ÌÉÂÒÁÒÉÅÓ ÈÁÖÅȟ ÔÈÅ ÃÒÉÔÉÃÓ ÁÓËȟ ÔÏ ÄÉÓÁÐÐÒÏÖÅ 
ÏÆ Á ÐÒÏÊÅÃÔ ÔÈÁÔ ÌÉÂÅÒÁÔÅÓ ÂÏÏËÓ ÆÒÏÍ ÔÈÅ ÇÌÏÏÍÙ ÓÔÁÃËÓ ÁÎÄ ÐÒÏÖÉÄÅÓ 
ÁÃÃÅÓÓ ÔÏ ÔÈÅ ÐÅÏÐÌÅȟ ÎÏÔ ÊÕÓÔ ÔÈÅ ÅÌÉÔÅ ×ÈÏ ÃÁÎ ÁÆÆÏÒÄ ÏÂÓÃÅÎÅÌÙ ÈÉÇÈ 
ÔÕÉÔÉÏÎ ÁÎÄ ÒÕÎ ÔÈÅ ÇÁÕÎÔÌÅÔ ÏÆ ÈÉÇÈÌÙ ÓÅÌÅÃÔÉÖÅ ÁÄÍÉÓÓÉÏÎȩ 

She cites a prime example (a post that’s wrong on several counts, even if 
the original GBS had been approved), notes that Google isn’t really free 
and some of the virtues of public libraries and adds: 

3ÔÉÌÌȟ ÉÔȭÓ ÏÂÖÉÏÕÓ ÔÈÁÔ ×Å ÈÁÖÅÎȭÔ ÍÁÄÅ ÔÈÉÓ ÃÌÅÁÒ ÔÏ Á ÌÏÔ ÏÆ ÔÈÅ 
ÃÉÔÉÚÅÎÒÙȟ ÉÎ ×ÏÒÄÓ ÏÒ ÉÎ ÁÃÔÉÏÎÓȢ !ÎÄ ÓÏÍÅ ÏÆ ÔÈÅ ÉÎÖÅÃÔÉÖÅ )ȭÖÅ 
ÃÏÍÅ ÁÃÒÏÓÓ ÉÎ ÃÏÍÍÅÎÔÓ ÁÔ ÂÌÏÇÓ ÁÎÄ ÎÅ×ÓÐÁÐÅÒÓ ÉÓ ÓÔÁÒÔÌÉÎÇÌÙ 
ÖÉÔÒÉÏÌÉÃȟ Á ÐÏÐÕÌÉÓÔ ÂÁÃËÌÁÓÈ ÁÇÁÉÎÓÔ ÁÃÁÄÅÍÉÁȭÓ ÃÌÁÉÍÓȢ 

Fister notes the reality of most academic libraries, especially private 
institutions. I can’t walk into Harvard’s libraries and borrow a book, for 
example—indeed, I’m not sure I could even go look at a book on site 
without registering and possibly paying. 

%Òȟ ÂÕÔȣ×ÅȭÒÅ ÁÌÌ ÁÂÏÕÔ ÔÈÅ ÐÕÂÌÉÃ ÇÏÏÄȟ ÒÉÇÈÔȩ !Ô ÌÅÁÓÔ ÔÈÁÔȭÓ ÔÈÅ 
ÃÌÁÉÍ ×Å ÍÁËÅ ×ÈÅÎ ×Å ÃÒÉÔÉÃÉÚÅ Á ÐÒÉÖÁÔÅ ÃÏÒÐÏÒÁÔÉÏÎ ÆÏÒ 
ÍÏÎÅÔÉÚÉÎÇ ÌÉÂÒÁÒÙ ÃÏÌÌÅÃÔÉÏÎÓȢ 7ÅȭÒÅ ÓÕÐÅÒÉÏÒ ÂÅÃÁÕÓÅ ×ÅȭÒÅ ÎÏÔ ÉÎ 
ÉÔ ÆÏÒ ÔÈÅ ÍÏÎÅÙȢ /ÕÒ ÍÁÔÅÒÉÁÌÓ ÁÒÅ ÔÈÅÒÅ ÔÏ ÓÕÐÐÏÒÔ ÒÅÓÅÁÒÃÈɂÊÕÓÔ 
ÎÏÔ ÙÏÕÒÓȢ 7ÅȭÒÅ ÈÅÒÅ ÆÏÒ ÏÕÒ ÉÍÍÅÄÉÁÔÅ ÃÏÍÍÕÎÉÔÙȟ ÁÎÄ ÙÏÕȭÒÅ ÎÏÔ 
ÐÁÒÔ ÏÆ ÉÔȢ 'Ï ÈÏÍÅ ÔÏ ÙÏÕÒ ÌÏÃÁÌ ÌÉÂÒÁÒÙ ɉÉÆ ÙÏÕ ÈÁÖÅ ÏÎÅɂÁÎÄ ÌÏÔÓ 
ÏÆ 5Ȣ3Ȣ ÃÉÔÉÚÅÎÓ ÌÉÖÅ ÉÎ ÐÌÁÃÅÓ ÔÈÁÔ ÄÏÎȭÔ ÈÁÖÅ ÔÈÅÍɊ ÁÎÄ ÒÅÑÕÅÓÔ ÏÕÒ 
ÓÔÕÆÆ ÂÙ ÉÎÔÅÒÌÉÂÒÁÒÙ ÌÏÁÎ ɉÉÆ ÉÔȭÓ ÁÖÁÉÌÁÂÌÅȠ ÆÅÅÓ ÍÁÙ ÁÐÐÌÙɊȢ 

After noting exceptions (I’m aware that I have access to a number of 
quality academic library collections through Link+, a Northern California 
union catalog of sorts, but I’m not sure that’s at all typical), Fister says: 

3ÔÉÌÌȟ ÙÏÕ ÃÁÎȭÔ ÇÅÔ ÁÒÏÕÎÄ ÔÈÅ ÆÁÃÔ ÔÈÁÔ ÆÏÒ ÍÁÎÙ ÐÅÏÐÌÅȟ ÁÃÁÄÅÍÉÃ 
ÌÉÂÒÁÒÉÅÓ ÁÒÅ ÐÅÒÃÅÉÖÅÄ ÁÓ Á ÌÕØÕÒÙ ÁÃÃÅÓÓÏÒÙ ÆÏÒ ÔÈÏÓÅ ×ÈÏ ÃÁÎ 
ÁÆÆÏÒÄ ÔÏ ÇÏ ÔÏ ÃÏÌÌÅÇÅȢ 3ÈÁËÉÎÇ ÏÕÒ ÆÉÎÇÅÒÓ ÁÔ ÔÈÏÓÅ ×ÈÏ ÄÏÎȭÔ 
ÒÅÃÏÇÎÉÚÅ ÔÈÅ ÄÁÎÇÅÒÓ ÏÆ 'ÏÏÇÌÅȭÓ ÃÏÍÍÏÄÉÆÉÃÁÔÉÏÎ ÏÆ ÃÕÌÔÕÒÅ 
ɉÓÏÍÅÔÈÉÎÇ ) ÃÏÎÆÅÓÓ ) ÄÏ ÒÅÇÕÌÁÒÌÙɊ ÈÁÄ ÂÅÔÔÅÒ ÔÁËÅ ÉÎÔÏ ÁÃÃÏÕÎÔ 
ÔÈÅ ×ÁÙÓ ÏÕÒ ÌÉÂÒÁÒÙ ÐÒÁÃÔÉÃÅÓ ÁÒÅ Á ÐÒÏÄÕÃÔ ÏÆ Á ÓÉÍÉÌÁÒ 
ÃÏÍÍÏÄÉÆÉÃÁÔÉÏÎ ÏÆ !ÍÅÒÉÃÁÎ ÈÉÇÈÅÒ ÅÄÕÃÁÔÉÏÎȢ )Æ ×Å ÓÅÒÉÏÕÓÌÙ 
ÔÈÉÎË ×Å ÓÅÒÖÅ ÔÈÅ ÃÏÍÍÏÎ ÇÏÏÄȟ ×Å ÎÅÅÄ ÔÏ ÅØÁÍÉÎÅ ÅØÁÃÔÌÙ ÈÏ× 
×Å ÄÏ ÔÈÁÔ ÉÎ ÐÒÁÃÔÉÃÁÌ ×ÁÙÓȢ 
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Library Associations File Amicus Brief for Google Book Search 
Settlement 
That’s Peter Murray, the Disruptive Library Technology Jester, reporting 
on May 4, 2009, including a link to the 22-page brief filed on behalf of 
ALA, ACRL and ARL. If you want to read the brief, don’t be put off by 
the number of pages—that’s 22 double-spaced pages, not really all that 
much text, and with Jonathan Band as lead attorney, it’s readable prose. 
The brief did not oppose GBS but did raise a number of library-related 
issues. From the brief: 

4ÈÅ 3ÅÔÔÌÅÍÅÎÔȟ ÔÈÅÒÅÆÏÒÅȟ ×ÉÌÌ ÌÉËÅÌÙ ÈÁÖÅ Á ÓÉÇÎÉÆÉÃÁÎÔ ÁÎÄ ÌÁÓÔÉÎÇ 
ÉÍÐÁÃÔ ÏÎ ÌÉÂÒÁÒÉÅÓ ÁÎÄ ÔÈÅ ÐÕÂÌÉÃȟ ÉÎÃÌÕÄÉÎÇ ÁÕÔÈÏÒÓ ÁÎÄ ÐÕÂÌÉÓÈÅÒÓȢ 
"ÕÔ ÉÎ ÔÈÅ ÁÂÓÅÎÃÅ ÏÆ ÃÏÍÐÅÔÉÔÉÏÎ ÆÏÒ ÔÈÅ ÓÅÒÖÉÃÅÓ ÅÎÁÂÌÅÄ ÂÙ ÔÈÅ 
3ÅÔÔÌÅÍÅÎÔȟ ÔÈÉÓ ÉÍÐÁÃÔ ÍÁÙ ÎÏÔ ÂÅ ÅÎÔÉÒÅÌÙ ÐÏÓÉÔÉÖÅȢ 4ÈÅ 3ÅÔÔÌÅÍÅÎÔ 
ÃÏÕÌÄ ÃÏÍÐÒÏÍÉÓÅ ÆÕÎÄÁÍÅÎÔÁÌ ÌÉÂÒÁÒÙ ÖÁÌÕÅÓ ÓÕÃÈ ÁÓ ÅÑÕÉÔÙ ÏÆ 
ÁÃÃÅÓÓ ÔÏ ÉÎÆÏÒÍÁÔÉÏÎȟ ÐÁÔÒÏÎ ÐÒÉÖÁÃÙȟ ÁÎÄ ÉÎÔÅÌÌÅÃÔÕÁÌ ÆÒÅÅÄÏÍȢ )Î 
ÏÒÄÅÒ ÔÏ ÍÉÔÉÇÁÔÅ ÔÈÅ ÐÏÓÓÉÂÌÅ ÎÅÇÁÔÉÖÅ ÅÆÆÅÃÔÓ ÔÈÅ 3ÅÔÔÌÅÍÅÎÔ ÍÁÙ 
ÈÁÖÅ ÏÎ ÌÉÂÒÁÒÉÅÓ ÁÎÄ ÔÈÅ ÐÕÂÌÉÃ ÁÔ ÌÁÒÇÅȟ ÔÈÅ ,ÉÂÒÁÒÙ !ÓÓÏÃÉÁÔÉÏÎÓ 
ÒÅÑÕÅÓÔ ÔÈÁÔ ÔÈÉÓ #ÏÕÒÔ ÖÉÇÏÒÏÕÓÌÙ ÅØÅÒÃÉÓÅ ÉÔÓ ÊÕÒÉÓÄÉÃÔÉÏÎ ÏÖÅÒ ÔÈÅ 
ÉÎÔÅÒÐÒÅÔÁÔÉÏÎ ÁÎÄ ÉÍÐÌÅÍÅÎÔÁÔÉÏÎ ÏÆ ÔÈÅ 3ÅÔÔÌÅÍÅÎÔȢ 

Specific issues raised and discussed: 

ü The likelihood that the institutional subscription database (ISD) 

would be seen as indispensable, but also a monopoly open to abuse. 

ü 4ÈÅ ÐÏÓÓÉÂÉÌÉÔÙ ÔÈÁÔ 'ÏÏÇÌÅ ÃÏÕÌÄ ÁÔ ÓÏÍÅ ÐÏÉÎÔ ÓÅÅË Á ȰÐÒÏÆÉÔ 

ÍÁØÉÍÉÚÉÎÇ ÐÒÉÃÅ ÓÔÒÕÃÔÕÒÅȱ ÆÏÒ ÔÈÅ )3$ ȰÔÈÁÔ ÈÁÓ ÔÈÅ ÅÆÆÅÃÔ ÏÆ 

ÒÅÄÕÃÉÎÇ ÁÃÃÅÓÓȱɂespecially since the model for the pricing, online 

journal packages, has distinctly had fees that grow so high only the 

wealthiest libraries can subscribe. 

ü High ISD pricing could heighten inequalities among librariesɂincluding 

the bizarre situation where K12 school libraries might be able to afford the 

ISD but college libraries might not. 

ü GBS does not protect patron privacy and contains provisions that 

appear to undermine privacy. 

ü GBS could potentially limit intellectual freedom.  

ü '"3 ÃÏÕÌÄ ȰÆÒÕÓÔÒÁÔÅ ÔÈÅ ÄÅÖÅÌÏÐÍÅÎÔ ÏÆ ÉÎÎÏÖÁÔÉÖÅ ÓÅÒÖÉÃÅÓȢȱ 

ü These shortcomings can be dealt with through rigorous oversight of 

GBS implementation. (The brief includes half a dozen specific 

elements of such oversight.) 
Murray’s post does a fine job of excerpting key elements of the brief, and 
even at this late date it’s worth seeing where library groups were coming 
from. 

http://dltj.org/article/gbs-libraries-brief/
http://wo.ala.org/gbs/wp-content/uploads/2009/05/googlebrieffinal.pdf


Cites & Insights March 2012 68 

IćÏùÏËù:¾l»¾³UËíóù'»UË³ ó 
Peter Murray offers another Disruptive Library Technology post on May 
22, 2009, this one entitled “Interesting Bits in the Univ of Michigan 
Amendment to Google Book Search Agreement,” and Jonathan Band 
issues one in his “A Guide for the Perplexed” series, “Part II: The 
Amended Google-Michigan Agreement,” which seems to have appeared 
on June 12, 2009 (based on PDF properties). The amended agreement 
between the University of Michigan (one of the primary Google Library 
Project partners) and Google addresses issues raised in the lawsuits and 
would govern the relationship between the two parties if GBS was 
approved. 

Murray notes that “there are definitely more lawyers involved 
now”—such that while the original Michigan-Google contract was 
“basically 10 pages long,” the amendment is 36 pages and incorporates 
by reference the entire GBS. 

4ÈÅ ÁÍÅÎÄÍÅÎÔ ÁÌÓÏ ÌÉÂÅÒÁÌÌÙ ÃÏÐÉÅÓ ÁÎÄ ÐÁÓÔÅÓ ÅÎÔÉÒÅ άΪΪ-×ÏÒÄ 
ÃÌÁÕÓÅÓ ÉÎ ÓÅÃÔÉÏÎÓ ÁÎÄ ÉÎÃÌÕÄÅÓ ÓÅÎÔÅÎÃÅÓ ÔÈÁÔ ÁÒÅ ÏÖÅÒ ήΪΪ ×ÏÒÄÓ 
ÌÏÎÇȢ )Æ ÔÈÅÓÅ ÌÁ×ÙÅÒÓ ÁÒÅ ÐÁÉÄ ÂÙ ÔÈÅ ÈÏÕÒȟ ÔÈÅÙ ÍÁÄÅ ÏÕÔ ÌÉËÅ 
ÂÁÎÄÉÔÓɂÁÓ ÈÁÖÅ ÔÈÅ ÐÁÉÎ ÒÅÌÉÅÖÅÒ ÃÏÍÐÁÎÉÅÓ ÆÒÏÍ ÓÅÌÌÉÎÇ ÁÌÌ ÏÆ ÔÈÅ 
ÍÅÄÉÃÉÎÅÓ ÔÏ ÃÏÐÅ ×ÉÔÈ ÔÈÅ ÈÅÁÄÁÃÈÅÓ ÔÈÁÔ ÃÏÍÅ ÆÒÏÍ ÒÅÁÄÉÎÇ ÉÔȢ 
)ȭÌÌ ÔÒÙ ÎÏÔ ÔÏ ÃÁÕÓÅ ÙÏÕ ÔÈÅ ÓÁÍÅ ÐÁÉÎ ÁÓ ) ÐÏÉÎÔ ÏÕÔ ÔÈÅ ÇÏÏÄ ÂÉÔÓȢ 

Some of the good bits may be moot with the failure of GBS, but it’s worth 
noting what Murray found worth mentioning. There’s an explicit process 
for modifying the library’s digital copy of scanned books that are 
identified as being in the public domain. The revised agreement appears 
to include Michigan’s Special Collections, explicitly excluded from the 
original. There’s a provision for challenging ISD pricing—but also 
promises to donate significant sums to the National Federation for the 
Blind if prices are not challenged. (In any case, Michigan would have 25 
years of free access as part of GBS.) There’s also a promise to provide at 
least $5 million in aggregate to support centers for research use of the 
body of scanned material. 

Band’s “Guide for the Perplexed” is brief (seven double-spaced pages) 
and focuses on changes that apply to all of Google’s partner libraries, not 
just Michigan. Those include mechanisms for pricing review (by a third 
party) and arbitration, information to be provided by Google to the 
participating libraries for the works scanned (including their apparent 
copyright status and whether they’re being displayed) and a few other 
things. Also an interesting read. 

LibrariUËóù/¾³»û¾Ë³ù0ÏÏ³Å íóù&ÏÏÄù) UÅ 
Whether under this title (the actual title on the story) or under the 
webpage title “Librarians vs. Google: Fighting the Web Giant’s Book 

http://dltj.org/article/gbs-umich-amendment/
http://dltj.org/article/gbs-umich-amendment/
http://www.arl.org/bm~doc/google-michigan-12jun09.pdf
http://www.lib.umich.edu/files/services/mdp/Amendment-to-Cooperative-Agreement.pdf
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Deal,” this June 17, 2009 story by Janet Morrissey at Time clearly paints 
libraries as enemies of GBS.  

#ÒÉÔÉÃÓ ÏÆ 'ÏÏÇÌÅȭÓ ÂÏÏË-ÓÅÁÒÃÈÉÎÇ ÁÇÒÅÅÍÅÎÔ ×ÉÔÈ ÐÕÂÌÉÓÈÅÒÓ ÁÎÄ 
ÁÕÔÈÏÒÓ ×ÅÒÅ ÃÈÅÅÒÅÄ ÌÁÓÔ ×ÅÅË ×ÈÅÎ ÁÎÔÉÔÒÕÓÔ ÒÅÇÕÌÁÔÏÒÓ ÉÎ ÔÈÅ 
*ÕÓÔÉÃÅ $ÅÐÁÒÔÍÅÎÔ ÓÅÔ ÔÈÅÉÒ ÓÉÇÈÔÓ ÏÎ ÔÈÅ ÓÅÁÒÃÈ ÇÉÁÎÔȭÓ ÐÕÂÌÉÓÈÉÎÇ 
ÄÅÁÌȟ ÄÅÍÁÎÄÉÎÇ ÍÏÒÅ ÉÎÆÏÒÍÁÔÉÏÎȢ 

Ȱ4ÈÉÓ ÉÓ Á ÍÏÎÕÍÅÎÔÁÌ ÓÅÔÔÌÅÍÅÎÔ ÔÈÁÔȭÓ ÁÔ ÓÔÁËÅȟ ÁÎÄ ÆÏÒ ÔÈÅ 
ÇÏÖÅÒÎÍÅÎÔ ÔÏ ÓÈÏ× ÔÈÉÓ ËÉÎÄ ÏÆ ÁÔÔÅÎÔÉÏÎ ÉÓ ÈÅÁÒÔÅÎÉÎÇȟȱ ÓÁÙÓ ,ÅÅ 
6ÁÎ /ÒÓÄÅÌȟ ÄÅÁÎ ÏÆ ÕÎÉÖÅÒÓÉÔÙ ÌÉÂÒÁÒÉÅÓ ÁÔ 'ÒÁÎÄ 6ÁÌÌÅÙ 3ÔÁÔÅ 
5ÎÉÖÅÒÓÉÔÙȢ Ȱ4ÈÅ ÉÎÃÒÅÁÓÅÄ ÓÃÒÕÔÉÎÙ ÏÎ ÔÈÅ ÐÁÒÔ ÏÆ ÔÈÅ $/* ÔÅÌÌÓ ÕÓ 
ÔÈÁÔ ÏÕÒ ÃÏÎÃÅÒÎÓ ÁÒÅ ÒÅÓÏÎÁÔÉÎÇ ÆÁÒ ÂÅÙÏÎÄ ÔÈÅ ÌÉÂÒÁÒÙ 
ÃÏÍÍÕÎÉÔÙȟȱ ÃÏÎÃÕÒÓ #ÏÒÅÙ 7ÉÌÌÉÁÍÓȟ ÁÓÓÏÃÉÁÔÅ ÄÉÒÅÃÔÏÒ ÉÎ ÔÈÅ 
ÏÆÆÉÃÅ ÏÆ ÇÏÖÅÒÎÍÅÎÔ ÒÅÌÁÔÉÏÎÓ ÁÔ ÔÈÅ !ÍÅÒÉÃÁÎ ,ÉÂÒÁÒÙ !ÓÓÏÃÉÁÔÉÏÎȢ 

Those are the first two paragraphs. Oddly enough, I do not read the second 
paragraph as librarians fighting Google. I see it as librarians asking for 
appropriate concerns to be addressed. But the next paragraph reaffirms 
Time’s view that it’s a Battle Royale: 

'ÏÌÉÁÔÈ 'ÏÏÇÌÅ ÆÁÃÉÎÇ ÏÆÆ ÁÇÁÉÎÓÔ Á ÌÅÇÉÏÎ ÏÆ ÌÉÂÒÁÒÉÁÎÓ ÁÎÄȟ 
ÐÏÓÓÉÂÌÙȟ ÔÈÅ 5Ȣ3Ȣ *ÕÓÔÉÃÅ $ÅÐÁÒÔÍÅÎÔɂÎÏ× ÔÈÅÒÅȭÓ Á ÆÉÇÈÔȢ 

Morrissey then says GBS “once appeared to be a sure bet for rubber-
stamp approval” but thanks to that “angry opposition” its future might 
now be in question. As she goes on to oversimplify GBS itself, there’s the 
apparently mandatory reference to “dusty shelves in university libraries” 
that GBS rescues books from. After some more description, the article 
does include a paragraph that should clarify the reason for one set of 
library concerns: 

4ÈÅ ÌÉÂÒÁÒÙ ÃÏÍÍÕÎÉÔÙ ÒÅÃÁÌÌÓ ×ÉÔÈ ÈÏÒÒÏÒ ÔÈÅ ÐÒÉÃÉÎÇ ÆÉÁÓÃÏ ÔÈÁÔ 
ÏÃÃÕÒÒÅÄ ×ÈÅÎ ÉÎÄÕÓÔÒÙ ÃÏÎÓÏÌÉÄÁÔÉÏÎ ÌÅÆÔ ÁÃÁÄÅÍÉÃ ÊÏÕÒÎÁÌÓ 
ÌÁÒÇÅÌÙ ÉÎ ÔÈÅ ÈÁÎÄÓ ÏÆ ÆÉÖÅ ÐÕÂÌÉÓÈÉÎÇ ÃÏÍÐÁÎÉÅÓȢ 4ÈÅ ÆÉÒÍÓ ÈÉËÅÄ 
ÓÕÂÓÃÒÉÐÔÉÏÎ ÐÒÉÃÅÓ άάαГ ÏÖÅÒ Á Ϋή-ÙÅÁÒ ÐÅÒÉÏÄȟ ÂÅÔ×ÅÅÎ Ϋγβΰ ÁÎÄ 
άΪΪάȟ ÆÏÒÃÉÎÇ ÃÁÓÈ-ÓÔÒÁÐÐÅÄ ÌÉÂÒÁÒÉÅÓ ÔÏ ÄÒÏÐ ÍÁÎÙ ÓÕÂÓÃÒÉÐÔÉÏÎÓȟ 
ÁÃÃÏÒÄÉÎÇ ÔÏ 6ÁÎ /ÒÓÄÅÌȢ Ȱ4ÈÅ ÃÈÁÎÃÅ ÏÆ ÔÈÅ ÐÒÉÃÅ ÂÅÉÎÇ ÄÒÉÖÅÎ ÕÐ 
ÉÎ Á ÓÉÍÉÌÁÒ ×ÁÙ ɉÉÎ ÔÈÅ 'ÏÏÇÌÅ ÄÅÁÌɊ ÉÓ ÒÅÁÌÌÙ ÖÅÒÙ ÒÅÁÌȟȱ ÓÈÅ ÓÁÙÓȢ 

As a humanities person, I’ll note that libraries also substantially reduced 
budgets for monographs in order to keep feeding the insatiable Elsevier & 
Friends. 

The article does note that it’s not just librarians—that “academics, 
consumer advocates and even a few authors” were opposed to GBS as it 
stood. (“A few authors” is a nice way of belittling all authors who were 
opposed, including 6,000 who opted out and the academic authors 
involved in Pamela Samuelson’s brief.) And of course she quotes 

http://www.time.com/time/business/article/0,8599,1904495,00.html?iid=digg_share
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“supporters”—such as, ahem, the executive director of the Authors Guild 
and the engineering director of Google. Oh, and such other disinterested 
parties as the law firm that’s representing the Authors Guild and the CEO 
of one of the publishers involved. Indeed, the only supporter who wasn’t 
directly involved in the case was Paul Courant—but you can’t really call 
the University of Michigan not directly involved, can you? 

Without the combative headline, this would be a better story. Still, 
it’s interesting that the only supporters Morrissey managed to quote were 
all directly or indirectly involved in the settlement. 

The undisclosed danger to libraries in the Google Books Settlement 
That’s Peter Hirtle, writing on August 16, 2009 at LibraryLaw Blog. He 
focuses on an aspect of GBS he hadn’t seen discussed much: 

) ÈÁÖÅ ÂÅÅÎ ÓÕÒÐÒÉÓÅÄ ÁÔ ÔÈÅ ÌÁÃË ÏÆ ÄÉÓÃÕÓÓÉÏÎ ÉÎ ÔÈÅ ÌÉÂÒÁÒÙ 
ÃÏÍÍÕÎÉÔÙ ÁÂÏÕÔ ×ÈÁÔ ) ÆÅÅÌ ÉÓ ÏÎÅ ÏÆ ÔÈÅ ÍÏÓÔ ÐÒÏÂÌÅÍÁÔÉÃ 
ÆÅÁÔÕÒÅÓ ÏÆ ÔÈÅ ÓÅÔÔÌÅÍÅÎÔȡ ÐÒÉÎÔÉÎÇ ÆÅÅÓ ÉÎ ÔÈÅ 0ÕÂÌÉÃ !ÃÃÅÓÓ 
3ÅÒÖÉÃÅȢ 4ÈÅ 0ÕÂÌÉÃ !ÃÃÅÓÓ 3ÅÒÖÉÃÅ ÉÓ ÔÈÅ ÆÒÅÅ ÌÉÃÅÎÓÅ ÔÈÁÔ ÅÖÅÒÙ 
ÐÕÂÌÉÃ ÌÉÂÒÁÒÙ ÃÁÎ ÒÅÃÅÉÖÅ ÔÈÁÔ ÁÌÌÏ×Ó ÔÈÁÔ ÌÉÂÒÁÒÙ ÔÏ ÁÃÃÅÓÓ ÔÈÅ 
ÐÒÏÐÏÓÅÄ ÂÏÏËÓ ÄÁÔÁÂÁÓÅ ÆÒÏÍ ÏÎÅ ÏÆ ÔÈÅ ÌÉÂÒÁÒÙȭÓ ÃÏÍÐÕÔÅÒÓȢ 
5ÓÅÒÓ ÁÒÅ ÁÌÌÏ×ÅÄ ÔÏ ÖÉÅ× ÔÈÅ ÅÎÔÉÒÅ ÔÅØÔ ÏÆ ÔÈÅ ÂÏÏË ɉÕÎÌÉËÅ ÔÈÅ 
#ÏÎÓÕÍÅÒ 0ÕÒÃÈÁÓÅ ÍÏÄÅÌȟ ×ÈÉÃÈ ÏÎÌÙ ÁÌÌÏ×Ó ÙÏÕ ÔÏ ÓÅÅ ÕÐ ÔÏ άΪГ 
ÏÆ ÔÈÅ ÂÏÏË ×ÉÔÈÏÕÔ ÐÁÙÉÎÇɊȟ ÂÕÔ ÔÈÅÙ ÁÒÅ ÎÏÔ ÁÌÌÏ×ÅÄ ÔÏ ÄÏ×ÎÌÏÁÄ 
ÔÈÅ ÂÏÏËȢ 5ÓÅÒÓ ÃÁÎȟ ÈÏ×ÅÖÅÒȟ ÐÒÉÎÔ ÏÕÔ ÐÁÇÅÓ ÆÒÏÍ ÔÈÅ ÂÏÏËȢ 

(ÅÒÅ ÉÓ ÔÈÅ ËÉÃËÅÒȡ ÉÆ ÔÈÅ ÌÉÂÒÁÒÙ ÃÈÁÒÇÅÓ Á ÆÅÅ ÆÏÒ ÐÒÉÎÔÉÎÇ ɉÁÎÄ ÈÏ× 
ÍÁÎÙ ÌÉÂÒÁÒÉÅÓ ÃÁÎ ÁÌÌÏ× ÕÓÅÒÓ ÔÏ ÐÒÉÎÔ ÆÏÒ ÆÒÅÅȩɊȟ ÔÈÅÎ ÔÈÅÙ ÁÒÅ 
ÒÅÑÕÉÒÅÄ ÂÙ 3ÅÃÔÉÏÎ ήȢβɉÁɊɉÉÉɊ ÏÆ ÔÈÅ !ÇÒÅÅÍÅÎÔ ÔÏ ÃÈÁÒÇÅ ÕÓÅÒÓ ÆÏÒ 
ÔÈÅ ÐÒÉÎÔÉÎÇȢ 'ÏÏÇÌÅ ×ÉÌÌ ÃÏÌÌÅÃÔ ÔÈÅ ÍÏÎÅÙ ÏÎ ÂÅÈÁÌÆ ÏÆ ÌÉÂÒÁÒÉÅÓ 
ÁÎÄ ÐÁÓÓ ÉÔ ÏÎ ÔÏ ÔÈÅ 2ÅÇÉÓÔÒÙȢ 'ÏÏÇÌÅ ÈÁÓ ÁÇÒÅÅÄ ÔÏ ÐÁÙ ÔÈÅ ÃÏÓÔ ÏÆ 
ÔÈÅ ÐÒÉÎÔÉÎÇ ÆÏÒ ÔÈÅ ÆÉÒÓÔ ÆÉÖÅ ÙÅÁÒÓ ÏÒ Ηέ ÍÉÌÌÉÏÎȟ ×ÈÉÃÈÅÖÅÒ ÃÏÍÅÓ 
ÆÉÒÓÔȢ 

)Ô ÉÓ ÓÔÁÎÄÁÒÄ ÐÒÁÃÔÉÃÅ ÉÎ ÍÁÎÙ ÌÉÂÒÁÒÉÅÓ ÔÏ ÃÈÁÒÇÅ ÆÏÒ ÔÈÅ ÃÏÓÔ ÏÆ 
ÐÁÐÅÒ ÁÎÄ ÔÏÎÅÒ ÁÓÓÏÃÉÁÔÅÄ ×ÉÔÈ ÐÒÉÎÔÉÎÇ ÆÒÏÍ ÎÅÔ×ÏÒËÅÄ 
ÒÅÓÏÕÒÃÅÓȢ ) ÃÁÎÎÏÔ ÔÈÉÎË ÏÆ Á ÓÉÎÇÌÅ ÌÉÃÅÎÓÅÄ ÒÅÓÏÕÒÃÅȟ ÈÏ×ÅÖÅÒȟ 
ÔÈÁÔ ÁÌÓÏ ×ÁÎÔÓ ÌÉÂÒÁÒÉÅÓ ÔÏ ÐÁÙ Á ÕÓÅ ÆÅÅ ÆÏÒ ÔÈÁÔ ÐÒÉÎÔÉÎÇȢ )Ô ÉÓ ÔÈÅ 
ÅÑÕÉÖÁÌÅÎÔ ÏÆ ÎÏÔ ÏÎÌÙ ÈÁÖÉÎÇ ÕÓÅÒÓ ÐÁÙ ÆÏÒ ÃÏÓÔÓ ÏÆ ÐÈÏÔÏÃÏÐÙÉÎÇȟ 
ÂÕÔ ÁÌÓÏ ÈÁÖÉÎÇ ÔÏ ÓÅÎÄ Á ÒÏÙÁÌÔÙ ÃÈÅÃË ÔÏ ÔÈÅ #ÏÐÙÒÉÇÈÔ #ÌÅÁÒÁÎÃÅ 
#ÅÎÔÅÒ ÆÏÒ ÅÖÅÒÙ ÐÁÇÅ ÔÈÅÙ ÐÒÉÎÔȢ !ÎÄ ÎÏÔÅ ÔÈÁÔ ÔÈÅÒÅ ÉÓ ÎÏ 
ÐÒÏÖÉÓÉÏÎ ÆÏÒ ÆÁÉÒ ÕÓÅ ÉÎ ÔÈÉÓ ÒÅÑÕÉÒÅÍÅÎÔɂÐÒÉÎÔÉÎÇ ÅÖÅÎ ÏÎÅ ÐÁÇÅ 
×ÉÌÌ ÒÅÓÕÌÔ ÉÎ ÔÈÅ ÐÁÙÍÅÎÔ ÏÆ Á ÒÏÙÁÌÔÙ ÔÏ ÔÈÅ "ÏÏËÓ 2ÉÇÈÔÓ 2ÅÇÉÓÔÒÙȢ 

Hirtle also notes that this provision alone could raise enormous privacy 
issues and that the provision appears to “overturn almost 75 years of law 

http://blog.librarylaw.com/librarylaw/2009/08/the-undiscussed-danger-to-libraries-in-the-google-books-settlement.html
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and practice” that have protected libraries from being required to collect 
royalties when patrons copy materials. 

0ÒÉÖÁÃÙȟ ÁÎÔÉ-ÔÒÕÓÔȟ ÁÎÄ ÏÒÐÈÁÎ ×ÏÒËÓ ÁÒÅ ÉÍÐÏÒÔÁÎÔ ÉÓÓÕÅÓȢ "ÕÔ ÁÍ 
) ×ÒÏÎÇ ÉÎ ÔÈÉÎËÉÎÇ ÔÈÁÔ ÔÈÉÓ ÉÎÎÏÃÕÏÕÓ-ÓÏÕÎÄÉÎÇ ÌÉÔÔÌÅ ÃÌÁÕÓÅ ÉÎ 
ÔÈÅ ÍÉÄÄÌÅ ÏÆ ÔÈÅ !ÇÒÅÅÍÅÎÔ ÍÁÙ ÄÏ ÍÏÒÅ ÔÏ ÃÈÁÎÇÅ ÔÈÅ ×ÁÙ 
ÌÉÂÒÁÒÉÅÓ ÏÐÅÒÁÔÅ ÔÈÁÎ ÏÔÈÅÒ ÅÌÅÍÅÎÔ ÏÆ ÔÈÅ 3ÅÔÔÌÅÍÅÎÔȩ 

It’s a good question even if it has been rendered moot. You may find the 
comments interesting. 

Press Round-Up: UC Berkeley Conference Regarding Google Book 
Search Settlement 
Because this was a conference (or symposium) and, as a result, you’re 
mostly dealing with second-hand reporting, I don’t plan to offer detailed 
notes on the various links from this August 28, 2009 ResourceShelf 
report. You may find it interesting as a set of comments on a particular 
event, one that included some high-profile doubters and supporters. 

Marcus Banks attended the symposium and reported on it on August 
30, 2009 at :UðlĀóíùPÏðÅv, but most of the post consists of Banks’ quick 
summary of GBS elements and his feelings about them. 

9ÏÕ ÃÁÎ ÒÅÁÄ ÍÕÃÈ ÍÏÒÅ ÉÎ ÄÅÐÔÈ ÔÈÁÎ ) ÈÁÖÅȟ ÂÕÔ ÕÌÔÉÍÁÔÅÌÙ ÔÈÅ 
ÄÅÂÁÔÅ ÂÏÉÌÓ ÄÏ×Î ÔÏ ÔÈÉÓ ÑÕÅÓÔÉÏÎȡ ÄÏÅÓ ÔÈÅ ÓÅÔÔÌÅÍÅÎÔ ÆÁÃÉÌÉÔÁÔÅ Á 
ÍÏÎÏÐÏÌÉÓÔÉÃ ÃÁÒÔÅÌ ÂÅÔ×ÅÅÎ 'ÏÏÇÌÅ ÁÎÄ ÍÁÊÏÒ ÐÕÂÌÉÓÈÅÒÓȟ ÏÒ ÄÏÅÓ 
ÉÔ ÏÐÅÎ ÕÐ ÁÃÃÅÓÓ ÔÏ ÔÈÅ ×ÏÒÌÄȭÓ ÌÉÔÅÒÁÔÕÒÅ ÉÎ Á ÔÒÕÌÙ ÉÎÎÏÖÁÔÉÖÅ ÁÎÄ 
ÕÎÐÒÅÃÅÄÅÎÔÅÄ ×ÁÙȩ  

4ÈÅ ÁÎÓ×ÅÒ ÉÓȡ ÂÏÔÈȢ 3Ï ×ÈÅÒÅ ÙÏÕ ÓÔÁÎÄ ÏÎ ÔÈÅ ÓÅÔÔÌÅÍÅÎÔ ÄÅÐÅÎÄÓ 
ÏÎ ÈÏ× ÙÏÕ ×ÅÉÇÈ ÔÈÅ ÒÅÌÁÔÉÖÅ ÒÉÓËÓ ÁÎÄ ÂÅÎÅÆÉÔÓȢ 

In the end, Banks comes down on the side of approval “even though 
there is a real risk that Google could act monopolistically.” He thinks the 
Library of Congress should have been doing this project—but it didn’t. 
Therefore, 

ɏ!ɐÓ ×ÉÔÈ ÓÏ ÍÁÎÙ ÏÔÈÅÒ ÔÈÉÎÇÓ ÉÎ ÌÉÆÅ ÁÎÄ ÉÎ ÌÉÂÒÁÒÉÅÓȟ ×ÉÔÈ 'ÏÏÇÌÅ 
"ÏÏËÓ ×ÅȭÖÅ ÒÅÁÃÈÅÄ ÔÈÅ ÐÏÉÎÔ ×ÈÅÒÅ ×Å ÓÈÏÕÌÄÎȭÔ ÌÅÔ ÔÈÅ ÐÅÒÆÅÃÔ ÂÅ 
ÔÈÅ ÅÎÅÍÙ ÏÆ ÔÈÅ ÇÏÏÄȢ  

I can’t fault Banks for that; it’s how I felt at the time. 

Google Books: A Metadata Train Wreck 
This post on August 29, 2009 by Geoff Nunberg at Language Log also 
relates to the Berkeley symposium (he calls it a conference) and 
specifically Nunberg’s evaluation of the metadata for GBS scans. 

-Ù ÐÒÅÓÅÎÔÁÔÉÏÎ ÆÏÃÕÓÓÅÄ ÏÎ '"ȭÓ ÍÅÔÁÄÁÔÁɂÁ ÆÅÁÔÕÒÅ ÁÂÓÏÌÕÔÅÌÙ 
ÎÅÃÅÓÓÁÒÙ ÔÏ ÄÏÉÎÇ ÍÏÓÔ ÓÅÒÉÏÕÓ ÓÃÈÏÌÁÒÌÙ ×ÏÒË ×ÉÔÈ ÔÈÅ ÃÏÒÐÕÓȢ )ÔȭÓ 

http://web.resourceshelf.com/go/resourceblog/54957
http://mbanks.typepad.com/my_weblog/2009/08/symposium-report-the-google-books-settlement-and-future-of-information-access.html
http://mbanks.typepad.com/my_weblog/2009/08/symposium-report-the-google-books-settlement-and-future-of-information-access.html
http://languagelog.ldc.upenn.edu/nll/?p=1701
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×ÅÌÌ ÁÎÄ ÇÏÏÄ ÔÏ ÕÓÅ ÔÈÅ ÃÏÒÐÕÓ ÊÕÓÔ ÆÏÒ ÆÉÎÄÉÎÇ ÉÎÆÏÒÍÁÔÉÏÎ ÏÎ Á 
ÔÏÐÉÃɂÅÎÔÅÒÉÎÇ ÓÏÍÅ ËÅÙ ×ÏÒÄÓ ÁÎÄ ÂÁÒÒÅÌÌÉÎÇ ÉÎ ÓÉÄÅ×ÁÙÓȢ ɉ4ÈÁÔȭÓ 
×ÈÁÔ ȰÇÏÏÇÌÉÎÇȱ ÍÅÁÎÓȟ ÉÓÎȭÔ ÉÔȩɊ "ÕÔ ÆÏÒ ÓÃÈÏÌÁÒÓ ÌÏÏËÉÎÇ ÆÏÒ Á 
ÐÁÒÔÉÃÕÌÁÒ ÅÄÉÔÉÏÎ ÏÆ ,ÅÁÖÅÓ ÏÆ 'ÒÁÓÓȟ ÓÁÙȟ ÉÔ ÄÏÅÓÎȭÔ ÄÏ Á ÌÏÔ ÏÆ ÇÏÏÄ ÊÕÓÔ 
ÔÏ ÅÎÔÅÒ Ȱ) ÃÏÎÔÁÉÎ ÍÕÌÔÉÔÕÄÅÓȱ ÉÎ ÔÈÅ ÓÅÁÒÃÈ ÂÏØ ÁÎÄ ÈÏÐÅ ÆÏÒ ÔÈÅ ÂÅÓÔȢ 
$ÉÔÔÏ ÆÏÒ ÓÏÍÅÏÎÅ ×ÈÏ ×ÁÎÔÓ ÔÏ ÌÏÏË ÁÔ ÅÁÒÌÙ-ΫγÔÈ ÃÅÎÔÕÒÙ &ÒÅÎÃÈ 
ÅÄÉÔÉÏÎÓ ÏÆ ,Å #ÏÎÔÒÁÔ 3ÏÃÉÁÌȟ ÏÒ ÔÏ ÌÉÎÇÕÉÓÔÓȟ ÈÉÓÔÏÒÉÁÎÓ ÏÒ ÌÉÔÅÒÁÒÙ 
ÓÃÈÏÌÁÒÓ ÔÒÙÉÎÇ ÔÏ ÔÒÁÃÅ ÔÈÅ ÄÅÖÅÌÏÐÍÅÎÔ ÏÆ ×ÏÒÄÓ ÏÒ ÃÏÎÓÔÒÕÃÔÉÏÎÓȡ 
#ÁÎ ×Å ÏÂÓÅÒÖÅ ÔÈÅ ×ÁÙ ÈÁÐÐÉÎÅÓÓ ÒÅÐÌÁÃÅÄ ÆÅÌÉÃÉÔÙ ÉÎ ÔÈÅ ÓÅÖÅÎÔÅÅÎÔÈ 
ÃÅÎÔÕÒÙȟ ÁÓ +ÅÉÔÈ 4ÈÏÍÁÓ ÓÕÇÇÅÓÔÓȩ 7ÈÅÎ ÄÉÄ ȰÔÈÅ 5ÎÉÔÅÄ 3ÔÁÔÅÓ ÁÒÅȱ 
ÓÔÁÒÔ ÔÏ ÌÏÓÅ ÇÒÏÕÎÄ ÔÏ ȰÔÈÅ 5ÎÉÔÅÄ 3ÔÁÔÅÓ ÉÓȱȩ (Ï× ÄÉÄ ÔÈÅ ÕÓÅ ÏÆ 
ÐÒÏÐÁÇÁÎÄÁ ÒÉÓÅ ÁÎÄ ÆÁÌÌ ÂÙ ÄÅÃÁÄÅ ÏÖÅÒ ÔÈÅ ÃÏÕÒÓÅ ÏÆ ÔÈÅ Ô×ÅÎÔÉÅÔÈ 
ÃÅÎÔÕÒÙȩ !ÎÄ ÓÏ ÏÎ ÆÏÒ ÁÌÌ ÔÈÅ ÑÕÅÓÔÉÏÎÓ ÔÈÁÔ ÈÁÖÅ ÍÁÄÅ 'ÏÏÇÌÅ "ÏÏËÓ 
ÓÕÃÈ ÁÎ ÅØÃÉÔÉÎÇ ÐÒÏÓÐÅÃÔ ÆÏÒ ÁÌÌ ÏÆ ÕÓ ×ÏÒÄÉÎÉÓÔÁÓ ÁÎÄ ×ÏÒÄÁÓÔÒÉȢ "ÕÔ 
ÔÏ ÁÎÓ×ÅÒ ÔÈÏÓÅ ÑÕÅÓÔÉÏÎÓ ÙÏÕ ÎÅÅÄ ÇÏÏÄ ÍÅÔÁÄÁÔÁȢ !ÎÄ 'ÏÏÇÌÅȭÓ ÁÒÅ 
Á ÔÒÁÉÎ ×ÒÅÃËȡ Á ÍÉÓÈ-ÍÁÓÈ ×ÒÁÐÐÅÄ ÉÎ Á ÍÕÄÄÌÅ ×ÒÁÐÐÅÄ ÉÎ Á ÍÅÓÓȢ 

The rest of the fairly long post elaborates on that point—loads of books 
misdated as 1899, a book on Peter Drucker dated 1905 and more. He says 
these errors are endemic: At the time, a search on “internet” in books 
written before 1950 resulted in 527 hits. 

/Ò ÔÒÙ ÓÅÁÒÃÈÉÎÇ ÏÎ ÔÈÅ ÎÁÍÅÓ ÏÆ ×ÒÉÔÅÒÓ ÏÒ ÆÁÍÏÕÓ ÒÅÓÔÒÉÃÔÉÎÇ ÙÏÕÒ 
ÓÅÁÒÃÈ ÔÏ ×ÏÒËÓ ÐÕÂÌÉÓÈÅÄ ÂÅÆÏÒÅ ÔÈÅ ÙÅÁÒÓ ÏÆ ÔÈÅÉÒ ÂÉÒÔÈȢ 9ÏÕ ÔÕÒÎ 
ÕÐ Ϋβά ÈÉÔÓ ÆÏÒ #ÈÁÒÌÅÓ $ÉÃËÅÎÓȟ ÍÏÒÅ ÔÈÁÎ βΪ ÐÅÒÃÅÎÔ ÏÆ ÔÈÅÍ 
ÍÉÓÄÁÔÅÄ ÂÏÏËÓ ÒÅÆÅÒÒÉÎÇ ÔÏ ÔÈÅ ×ÒÉÔÅÒ ÁÓ ÏÐÐÏÓÅÄ ÔÏ ÓÏÍÅÏÎÅ ÅÌÓÅ 
ÏÆ ÔÈÅ ÓÁÍÅ ÎÁÍÅȢ 4ÈÅ ÓÁÍÅ ÓÅÁÒÃÈ ÔÕÒÎÓ ÕÐ βΫ ÈÉÔÓ ÆÏÒ 2ÕÄÙÁÒÄ 
+ÉÐÌÉÎÇȟ ΫΫί ÆÏÒ 'ÒÅÔÁ 'ÁÒÂÏȟ ÁÎÄ άγ ÆÏÒ "ÁÒÁÃË /ÂÁÍÁȢ ɉ/Ò ÍÁÙÂÅ 
ÔÈÁÔ ×ÁÓ ÁÎÏÔÈÅÒ "ÁÒÁÃË /ÂÁÍÁȢɊ 

Nunberg says Google’s Dan Clancy “said that the erroneous dates were all 
supplied by the libraries,” which Nunberg doesn’t believe, especially given 
the errors for books correctly dated in the libraries’ catalogs. 

-ÏÓÔ ÏÆ ÔÈÅ ÍÉÓÄÁÔÉÎÇÓ ÁÒÅ ÐÒÅÔÔÙ ÏÂÖÉÏÕÓÌÙ ÔÈÅ ÒÅÓÕÌÔ ÏÆ ÁÎ ÅÆÆÏÒÔ ÔÏ 
ÁÕÔÏÍÁÔÅ ÔÈÅ ÅØÔÒÁÃÔÉÏÎ ÏÆ ÐÕÂ ÄÁÔÅÓ ÆÒÏÍ ÔÈÅ /#2ȭÄ ÔÅØÔȢ &ÏÒ 
ÅØÁÍÐÌÅ ÔÈÅ ΫΰΪή ÄÁÔÅ ÆÒÏÍ Á ΫγΪΫ ÁÕÃÔÉÏÎ ÃÁÔÁÌÏÇÕÅ ÉÓ ÄÒÁ×Î ÆÒÏÍ 
Á ÂÏÏËÍÁÒË ÒÅÐÒÏÄÕÃÅÄ ÉÎ ÔÈÅ ÅÁÒÌÙ ÐÁÇÅÓȟ ÁÎÄ ÔÈÅ Ϋίαή ÄÁÔÉÎÇ ɉÁÓ 
ÏÆ ÔÈÉÓ ×ÒÉÔÉÎÇɊ ÏÎ Á ΫγΪΫ ÂÏÏË ÁÂÏÕÔ %ÎÇÌÉÓÈ ÂÏÏËÐÌÁÔÅÓ ÆÒÏÍ ÔÈÅ 
(ÁÒÖÁÒÄ ,ÉÂÒÁÒÙ ÃÏÌÌÅÃÔÉÏÎÓ ÉÓ ÃÌÅÁÒÌÙ ÔÁËÅÎ ÆÒÏÍ ÔÈÅ ÆÒÏÎÔÉÓÐÉÅÃÅȟ 
×ÈÉÃÈ ÄÉÓÐÌÁÙÓ ÁÎ ÁÒÍÏÒÉÁÌ ÂÏÏËÐÌÁÔÅ ÄÁÔÅÄ Ϋίαήȡ 

It’s not just dates. He notes classification errors—e.g., Moby-Dick listed 
under “Computers.” Google blames the libraries for this as well—which 
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really doesn’t work because the Google subject classifications are BISAC 
categories, not LC subject headings.  

"ÕÔ ×ÈÅÔÈÅÒ ÉÔ ÇÅÔÓ ÔÈÅ ")3!# ÃÁÔÅÇÏÒÉÅÓ ÒÉÇÈÔ ÏÒ ×ÒÏÎÇȟ ÔÈÅ ÑÕÅÓÔÉÏÎ 
ÉÓ ×ÈÙ 'ÏÏÇÌÅ ÄÅÃÉÄÅÄ ÔÏ ÕÓÅ ÔÈÏÓÅ ÈÅÁÄÉÎÇÓ ÉÎ ÔÈÅ ÆÉÒÓÔ ÐÌÁÃÅȢ 
ɉ#ÌÁÎÃÙ ÄÅÎÉÅÓ ÔÈÁÔ ÔÈÅÙ ×ÅÒÅ ÁÓËÅÄ ÔÏ ÄÏ ÓÏ ÂÙ ÔÈÅ ÐÕÂÌÉÓÈÅÒÓȟ 
ÔÈÏÕÇÈ ÔÈÉÓ ÍÉÇÈÔ ÈÁÖÅ ÔÏ ÄÏ ×ÉÔÈ ÔÈÅÉÒ Ï×Î ÁÍÂÉÔÉÏÎÓ ÔÏ ÃÏÍÐÅÔÅ 
×ÉÔÈ !ÍÁÚÏÎȢɊ 4ÈÅ ")3!# ÓÃÈÅÍÅ ÉÓ ×ÅÌÌ ÓÕÉÔÅÄ ÔÏ ÏÒÇÁÎÉÚÉÎÇ ÔÈÅ 
ÓÈÅÌÖÅÓ ÏÆ Á ÍÏÄÅÒÎ έίȟΪΪΪ ÆÏÏÔ ÃÈÁÉÎ ÂÏÏËÓÔÏÒÅ ÏÒ Á ÓÍÁÌÌ ÐÕÂÌÉÃ 
ÌÉÂÒÁÒÙ ×ÈÅÒÅ ÏÒÄÉÎÁÒÙ ÃÏÎÓÕÍÅÒÓ ÏÒ ÐÁÔÒÏÎÓ ÁÒÅ ÂÒÏ×ÓÉÎÇ ÆÏÒ ÂÏÏËÓ 
ÏÎ ÔÈÅ ÓÈÅÌÖÅÓȢ "ÕÔ ÉÔȭÓ ÎÏÔ ÐÁÒÔÉÃÕÌÁÒÌÙ ÈÅÌÐÆÕÌ ÉÆ ÙÏÕȭÒÅ ÆÌÙÉÎÇ ÂÌÉÎÄ 
ÉÎ Á ÌÉÂÒÁÒÙ ×ÉÔÈ ÓÅÖÅÒÁÌ ÍÉÌÌÉÏÎ ÔÉÔÌÅÓȟ ÉÎÃÌÕÄÉÎÇ ÓÃÈÏÌÁÒÌÙ ×ÏÒËÓȟ 
ÆÏÒÅÉÇÎ ×ÏÒËÓȟ ÁÎÄ ÖÁÓÔ ÑÕÁÎÔÉÔÉÅÓ ÏÆ ÂÏÏËÓ ÆÒÏÍ ÅÁÒÌÉÅÒ ÐÅÒÉÏÄÓȢ &ÏÒ 
ÅØÁÍÐÌÅȟ ÔÈÅ ")3!# Ȱ*ÕÖÅÎÉÌÅ .ÏÎÆÉÃÔÉÏÎȱ ÓÕÂÊÅÃÔ ÈÅÁÄÉÎÇ ÈÁÓ 
ÁÌÍÏÓÔ έΪΪ ÓÕÂÈÅÁÄÉÎÇÓȟ ÉÎÃÌÕÄÉÎÇ ÓÅÐÁÒÁÔÅ ÃÁÔÅÇÏÒÉÅÓ ÆÏÒ ÂÏÏËÓ 
ÁÂÏÕÔ Ȱ.Å× "ÁÂÙȟȱ Ȱ3ËÁÔÅÂÏÁÒÄÉÎÇȟȱ ÁÎÄ Ȱ$ÅÅÒȟ -ÏÏÓÅȟ ÁÎÄ #ÁÒÉÂÏÕȢȱ 
"Ù ÃÏÎÔÒÁÓÔȟ ÔÈÅ Ȱ0ÏÅÔÒÙȱ ÓÕÂÊÅÃÔ ÈÅÁÄÉÎÇ ÈÁÓ ÊÕÓÔ άΪ ÓÕÂÄÉÖÉÓÉÏÎÓ ÉÎ 
ÁÌÌȢ 4ÈÁÔ ÍÅÁÎÓ ÔÈÁÔ "ÁÍÂÉ ÁÎÄ "ÕÌÌ×ÉÎËÌÅ ÇÅÔ Á ÆÕÌÌ ÓÈÅÌÆ ÔÏ 
ÔÈÅÍÓÅÌÖÅÓȟ ×ÈÉÌÅ 3ÃÈÉÌÌÅÒȟ ,ÅÏÐÁÒÄÉȟ ÁÎÄ 6ÅÒÌÁÉÎÅ ÈÁÖÅ ÔÏ ÓÃÒÕÎÃÈ 
ÔÏÇÅÔÈÅÒ ÉÎ ÔÈÅ ÌÏÎÅ ÓÕÂÈÅÁÄÉÎÇ ÒÅÓÅÒÖÅÄ ÆÏÒ Ȱ0ÏÅÔÒÙȾ#ÏÎÔÉÎÅÎÔÁÌ 
%ÕÒÏÐÅÁÎȢȱ )Î ÓÈÏÒÔȟ 'ÏÏÇÌÅ ÈÁÓ ÔÁËÅÎ ÔÈÅ ÇÒÅÁÔ ÒÅÓÅÁÒÃÈ ÃÏÌÌÅÃÔÉÏÎÓ 
ÏÆ ÔÈÅ %ÎÇÌÉÓÈ-ÓÐÅÁËÉÎÇ ×ÏÒÌÄ ÁÎÄ ÒÅÔÕÒÎÅÄ ÔÈÅÍ ÉÎ ÔÈÅ ÆÏÒÍ ÏÆ Á 
ÓÕÂÕÒÂÁÎ ÍÁÌÌ ÂÏÏËÓÔÏÒÅȢ 

There’s still more in a post rife with screenshots, including the rather 
lovely The Mosaic navigator: The essential guide to the interface, by 
Sigmund Freud and Katherine Jones, published in 1939. I wonder what 
Freud thought of the web browser? 

Nunberg says Google’s aware of the errors (even as it seems intent 
on blaming its library partners) and plans to fix them—but “they’ve 
acknowledged that this isn’t a priority.” He doesn’t believe one-at-a-time 
corrections as errors are reported can work in such a large corpus with so 
many errors. 

Some 80 comments, well worth reading (I’ll admit to not reading 
them all—quite a few are long), including a Google metadata person’s 
admission that the errors don’t number in the hundreds of thousands: 
there are millions of errors. 

Google Book Search: A Disaster for Scholars 
You could think of this August 31, 2009 piece by Geoff Nunberg at The 
Chronicle of Higher Education as being a more formal version of the post 
above. Nunberg offers enough context to make it a useful article for 
CHE’s wider readership. Nunberg concludes with two optimistic 

http://chronicle.com/article/Googles-Book-Search-A/48245
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paragraphs—and it’s fair to remind readers that, in August 2009, most 
people assumed GBS would be approved: 

)ȭÍ ÁÃÔÕÁÌÌÙ ÍÏÒÅ ÏÐÔÉÍÉÓÔÉÃ ÔÈÁÎ ÓÏÍÅ ÏÆ ÍÙ ÃÏÌÌÅÁÇÕÅÓ ×ÈÏ ÈÁÖÅ 
ÃÒÉÔÉÃÉÚÅÄ ÔÈÅ ÓÅÔÔÌÅÍÅÎÔȢ .ÏÔ ÔÈÁÔ )ȭÍ ÃÏÕÎÔÉÎÇ ÏÎ ÓÅÌÆÌÅÓÓ ÐÕÂÌÉÃ-
ÓÐÉÒÉÔÅÄÎÅÓÓ ÔÏ ÍÏÔÉÖÁÔÅ 'ÏÏÇÌÅ ÔÏ ÉÎÖÅÓÔ ÔÈÅ ÔÉÍÅ ÁÎÄ ÒÅÓÏÕÒÃÅÓ ÉÎ 
ÇÅÔÔÉÎÇ ÔÈÉÓ ÒÉÇÈÔȢ "ÕÔ ) ÈÁÖÅ ÔÈÅ ÓÅÎÓÅ ÔÈÁÔ Á ÌÏÔ ÏÆ ÔÈÅ ÉÎÉÔÉÁÌ ÐÒÏÂÌÅÍÓ 
ÁÒÅ ÄÕÅ ÔÏ 'ÏÏÇÌÅȭÓ ÓÌÉÇÈÔÌÙ ÃÌÕÅÌÅÓÓ ÆÕÍÂÌÉÎÇ ÁÓ ÉÔ ÔÒÉÅÄ ÍÁÓÔÅÒ Á 
ÄÏÍÁÉÎ ÔÈÁÔ ÔÕÒÎÅÄ ÏÕÔ ÔÏ ÂÅ Á ÌÏÔ ÍÏÒÅ ÃÏÍÐÌÅØ ÔÈÁÎ ÔÈÅ ÃÏÍÐÁÎÙ 
ÆÉÒÓÔ ÒÅÁÌÉÚÅÄȢ )ÔȭÓ ÃÌÅÁÒ ÔÈÁÔ 'ÏÏÇÌÅ ÄÅÓÉÇÎÅÄ ÔÈÅ ÓÙÓÔÅÍ ×ÉÔÈÏÕÔ ÇÉÖÉÎÇ 
ÍÕÃÈ ÔÈÏÕÇÈÔ ÔÏ ÔÈÅ ÎÅÅÄ ÆÏÒ ÒÅÌÉÁÂÌÅ ÍÅÔÁÄÁÔÁȢ )Î ÆÁÃÔȟ 'ÏÏÇÌÅȭÓ ÇÒÅÁÔ 
ÁÃÈÉÅÖÅÍÅÎÔ ÁÓ Á 7ÅÂ ÓÅÁÒÃÈ ÅÎÇÉÎÅ ×ÁÓ ÔÏ ÄÅÍÏÎÓÔÒÁÔÅ ÈÏ× ÅÁÓÙ ÉÔ 
ÃÏÕÌÄ ÂÅ ÔÏ ÌÏÃÁÔÅ ÕÓÅÆÕÌ ÉÎÆÏÒÍÁÔÉÏÎ ×ÉÔÈÏÕÔ ÁÔÔÅÎÄÉÎÇ ÔÏ ÍÅÔÁÄÁÔÁ 
ÏÒ ÒÅÓÏÒÔÉÎÇ ÔÏ 9ÁÈÏÏ-ÌÉËÅ ÓÃÈÅÍÅÓ ÏÆ ÃÌÁÓÓÉÆÉÃÁÔÉÏÎȢ "ÕÔ ÂÏÏËÓ ÁÒÅÎȭÔ 
ÓÉÍÐÌÙ ÖÅÈÉÃÌÅÓ ÆÏÒ ÃÏÍÍÕÎÉÃÁÔÉÎÇ ÉÎÆÏÒÍÁÔÉÏÎȟ ÁÎÄ ÍÁÎÁÇÉÎÇ Á ÖÁÓÔ 
ÌÉÂÒÁÒÙ ÃÏÌÌÅÃÔÉÏÎ ÒÅÑÕÉÒÅÓ ÄÉÆÆÅÒÅÎÔ ÓËÉÌÌÓȟ ÁÐÐÒÏÁÃÈÅÓȟ ÁÎÄ ÄÁÔÁ ÔÈÁÎ 
ÔÈÏÓÅ ÔÈÁÔ ÅÎÁÂÌÅÄ 'ÏÏÇÌÅ ÔÏ ÄÏÍÉÎÁÔÅ 7ÅÂ ÓÅÁÒÃÈÉÎÇȢ 

4ÈÁÔ ÍÁËÅÓ ÆÏÒ Á ÓÔÅÅÐ ÌÅÁÒÎÉÎÇ ÃÕÒÖÅȟ ÁÌÌ ÔÈÅ ÍÏÒÅ ÓÏ ÂÅÃÁÕÓÅ ÏÆ 
'ÏÏÇÌÅȭÓ ÈÁÓÔÅ ÔÏ ÃÏÍÐÌÅÔÅ ÔÈÅ ÐÒÏÊÅÃÔ ÓÏ ÔÈÁÔ ÐÏÔÅÎÔÉÁÌ ÃÏÍÐÅÔÉÔÏÒÓ 
×ÏÕÌÄ ÂÅ ÃÏÎÆÒÏÎÔÅÄ ×ÉÔÈ Á ÆÁÉÔ ÁÃÃÏÍÐÌÉȢ "ÕÔ ×ÈÅÔÈÅÒ ÏÒ ÎÏÔ ÔÈÅ 
ÎÅÅÄÓ ÏÆ ÓÃÈÏÌÁÒÓ ÁÒÅ Á ÐÒÉÏÒÉÔÙȟ ÔÈÅ ÃÏÍÐÁÎÙ ÄÏÅÓÎȭÔ ×ÁÎÔ 'ÏÏÇÌÅȭÓ 
ÂÏÏË ÓÅÁÒÃÈ ÔÏ ÂÅÃÏÍÅ Á ÒÕÎÎÉÎÇ ÓÃÈÏÌÁÒÌÙ ÊÏËÅȢ !ÎÄ ÉÔ ÍÁÙ ÂÅ 
ÒÅÓÐÏÎÓÉÖÅ ÔÏ ÐÒÅÓÓÕÒÅ ÆÒÏÍ ÉÔÓ ÕÎÉÖÅÒÓÉÔÙ ÌÉÂÒÁÒÙ ÐÁÒÔÎÅÒÓɂ×ÈÏ 
×ÅÒÅÎȭÔ ÐÁÒÔÉÃÕÌÁÒÌÙ ÁÔÔÅÎÔÉÖÅ ÔÏ ÑÕÅÓÔÉÏÎÓ ÏÆ ÑÕÁÌÉÔÙ ×ÈÅÎ ÔÈÅÙ 
ÓÉÇÎÅÄ ÏÎ ×ÉÔÈ 'ÏÏÇÌÅɂÐÁÒÔÉÃÕÌÁÒÌÙ ÉÆ ÔÈÅÙ ÁÒÅ ÕÒÇÅÄ ɉÏÒ ÉÆ 
ÎÅÃÅÓÓÁÒÙȟ ÐÒÏÄÄÅÄɊ ÔÏ ÍÁËÅ ÎÏÉÓÅ ÁÂÏÕÔ ÓÈÏÄÄÙ ÍÅÔÁÄÁÔÁ ÂÙ ÔÈÅ 
ÓÃÈÏÌÁÒÓ ×ÈÏÓÅ ÉÎÔÅÒÅÓÔÓ ÔÈÅÙ ÒÅÐÒÅÓÅÎÔȢ )Æ ÒÅÃÅÎÔ ÈÉÓÔÏÒÙ ÔÅÁÃÈÅÓ ÕÓ 
ÁÎÙÔÈÉÎÇȟ ÉÔȭÓ ÔÈÁÔ 'ÏÏÇÌÅ ÉÓ Á ÖÅÒÙ ÑÕÉÃË ÓÔÕÄÙȢ 

While Nunberg’s use of “disaster” may overstate the case (and while 
anybody’s use of “The Last Library” was always unfortunate), some of the 
comments also seemed a bit odd, discounting the de facto monopoly as 
nonexistent and, for several of them, basically saying “Don’t like it? Don’t 
use it.” 

/¾Ëv¾Ë³ùUËvù/¾Ĉ¾Ë³ù*ððÏðóù¾Ëù0ÏÏ³Å íóù&ÏÏÄù'UûUÅÏ³ 
Ed Felten comes at this from a slightly different angle in this September 
2, 2009 post at Freedom to Tinker which links to Nunberg’s post. He says 
of the post and stream of comments: 

7Å ÒÁÒÅÌÙ ÓÅÅ ÓÕÃÈ ÁÎ ÏÐÅÎ ÁÎÄ ÃÏÎÓÔÒÕÃÔÉÖÅ ÄÉÓÃÕÓÓÉÏÎ ÏÆ ÅÒÒÏÒÓ ÉÎ 
ÌÁÒÇÅ ÄÁÔÁ ÓÅÔÓȟ ÓÏ ÔÈÉÓ ÉÓ ÁÎ ÕÎÕÓÕÁÌ ÏÐÐÏÒÔÕÎÉÔÙ ÔÏ ÌÅÁÒÎ ÁÂÏÕÔ ÈÏ× 
ÅÒÒÏÒÓ ÁÒÉÓÅ ÁÎÄ ×ÈÁÔ ÃÁÎ ÂÅ ÄÏÎÅ ÁÂÏÕÔ ÔÈÅÍȢ 

https://freedom-to-tinker.com/blog/felten/finding-and-fixing-errors-googles-book-catalog/
https://freedom-to-tinker.com/blog/felten/finding-and-fixing-errors-googles-book-catalog/
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Felten notes Google’s Orwant and his lengthy comment and some of the 
effects of errors in this sort of catalog. But Felten’s very much on 
Google’s side, at least effectively, as in these concluding paragraphs: 

7ÈÁÔȭÓ ÍÏÓÔ ÉÎÔÅÒÅÓÔÉÎÇ ÔÏ ÍÅ ÉÓ Á ÓÅÅÍÉÎÇ ÄÉÆÆÅÒÅÎÃÅ ÉÎ ÍÉÎÄÓÅÔ 
ÂÅÔ×ÅÅÎ ÃÒÉÔÉÃÓ ÌÉËÅ .ÕÎÂÅÒÇ ÏÎ ÔÈÅ ÏÎÅ ÈÁÎÄȟ ÁÎÄ 'ÏÏÇÌÅ ÏÎ ÔÈÅ 
ÏÔÈÅÒȢ .ÕÎÂÅÒÇ ÔÈÉÎËÓ ÏÆ 'ÏÏÇÌÅȭÓ ÍÅÔÁÄÁÔÁ ÃÁÔÁÌÏÇ ÁÓ Á ÆÉØÅÄ 
ÐÒÏÄÕÃÔ ÔÈÁÔ ÈÁÓ ÓÏÍÅ ɉÕÎÆÏÒÔÕÎÁÔÅÌÙ ÌÁÒÇÅɊ ÎÕÍÂÅÒ ÏÆ ÅÒÒÏÒÓȟ 
×ÈÅÒÅÁÓ 'ÏÏÇÌÅ ÓÅÅÓ ÔÈÅ ÃÁÔÁÌÏÇ ÁÓ Á ×ÏÒË ÉÎ ÐÒÏÇÒÅÓÓȟ ÓÕÂÊÅÃÔ ÔÏ 
ÃÏÎÔÉÎÕÁÌ ÉÍÐÒÏÖÅÍÅÎÔȢ %ÖÅÎ ÃÁÌÌÉÎÇ 'ÏÏÇÌÅȭÓ ÍÅÔÁÄÁÔÁ Á ȰÃÁÔÁÌÏÇȱ 
ÓÅÅÍÓ ÔÏ ÃÏÎÎÏÔÅ Á ÌÅÖÅÌ ÏÆ ÃÏÍÐÌÅÔÉÏÎ ÁÎÄ ÉÍÍÕÔÁÂÉÌÉÔÙ ÔÈÁÔ 
'ÏÏÇÌÅ ÍÉÇÈÔ ÎÏÔ ÁÓÓÅÒÔȢ !Î ÅÌÅÃÔÒÏÎÉÃ ȰÃÁÒÄ ÃÁÔÁÌÏÇȱ ÃÁÎ ÃÈÁÎÇÅ 
ÅÖÅÒÙ ÄÁÙɂÁ ÇÏÏÄ ÔÈÉÎÇ ÉÆ ÔÈÅ ÃÈÁÎÇÅÓ ÁÒÅ ÓÔÒÉÃÔ ÉÍÐÒÏÖÅÍÅÎÔÓ ÓÕÃÈ 
ÁÓ ÅÒÒÏÒ ÆÉØÅÓɂÉÎ Á ×ÁÙ ÔÈÁÔ Á ÔÒÁÄÉÔÉÏÎÁÌ ÃÁÒÄ ÃÁÔÁÌÏÇ ×ÏÕÌÄÎȭÔȢ 

/ÖÅÒ ÔÉÍÅȟ ÔÈÅ ÅÒÒÏÒÓ .ÕÎÂÅÒÇ ÒÅÐÏÒÔÅÄ ×ÉÌÌ ÂÅ ÆÉØÅÄȟ ÁÎÄ ÁÓ Á ÓÉÄÅ 
ÅÆÆÅÃÔ ÓÏÍÅ ÅÒÒÏÒÓ ×ÉÔÈ ÓÉÍÉÌÁÒ ÃÁÕÓÅÓ ×ÉÌÌ ÂÅ ÆÉØÅÄ ÔÏÏȢ 7ÈÅÔÈÅÒ 
ÔÈÁÔ ÉÓ ÇÏÏÄ ÅÎÏÕÇÈ ÒÅÍÁÉÎÓ ÔÏ ÂÅ ÓÅÅÎȢ 

I didn’t have the impression that Nunberg regarded the metadata 
problems as unfixable. Rather, I believe he regarded them as so serious 
that Google needed to give them more attention. 

The Last Library Is Greater than Google 
Apparently Geoff Nunberg did indeed use the phrase “The Last Library” 
during the Berkeley session, based on reporting that I didn’t pick up. I 
find that truly unfortunate. So, I think, does Barbara Fister, author of this 
September 3, 2009 “Peer to Peer Review” column at Library Journal. But 
she’ll use it for the purposes of discussion. 

4ÈÅ ÔÅÒÍÓ ÏÆ ÔÈÅ ÓÅÔÔÌÅÍÅÎÔ ÒÁÉÓÅ ÁÌÌ ËÉÎÄÓ ÏÆ ÉÓÓÕÅÓȢ 7ÉÌÌ ÔÈÅ 
'ÏÏÇÌÅ ÏÒÐÈÁÎÁÇÅ ÕÎÆÁÉÒÌÙ ÒÅÑÕÉÒÅ ÐÁÙÍÅÎÔÓ ÆÏÒ ÂÏÏËÓ ÔÈÁÔ ÁÒÅ 
ÁÃÔÕÁÌÌÙ ÉÎ ÔÈÅ ÐÕÂÌÉÃ ÄÏÍÁÉÎȩ 7ÉÌÌ ÔÈÅÒÅ ÂÅ ÁÎÙ ÐÒÉÖÁÃÙ ÐÒÏÖÉÓÉÏÎÓ 
ÆÏÒ ÕÓÅÒÓȟ ÏÒ ×ÉÌÌ ÔÈÅ ,ÁÓÔ ,ÉÂÒÁÒÙ ÃÏÎÄÕÃÔ ÓÕÒÖÅÉÌÌÁÎÃÅ ÏÎ ÙÏÕÒ 
ÒÅÁÄÉÎÇ ÈÁÂÉÔÓ ÉÎ ÏÒÄÅÒ ÔÏ ÍÁÔÃÈ ÙÏÕÒ ÉÎÔÅÒÅÓÔÓ ÔÏ ÁÄÖÅÒÔÉÓÉÎÇȩ (Ï× 
ÅØÐÅÎÓÉÖÅ ×ÉÌÌ ÉÔ ÂÅ ÔÏ ÅÎÔÅÒ ÔÈÅ ÌÉÂÒÁÒÙȩ 7ÉÌÌ ÁÃÁÄÅÍÉÃ ÌÉÂÒÁÒÉÅÓ 
ÈÁÖÅ ÔÏ ÓÁÃÒÉÆÉÃÅ ÔÈÅÉÒ ÂÏÏË ÂÕÄÇÅÔ ÓÏ ÔÈÅÙ ÃÁÎ ÓÕÂÓÃÒÉÂÅ ÔÏ ÔÈÅ /ÎÅ 
ÁÎÄ /ÎÌÙ ÌÉÂÒÁÒÙȩ !ÎÄ ×ÉÌÌ 'ÏÏÇÌÅȭÓ ÓÐÅÃÉÁÌ ÒÅÌÁÔÉÏÎÓÈÉÐ ×ÉÔÈ ÔÈÅ 
ÃÌÁÓÓ ÏÆ ÁÕÔÈÏÒÓ ÁÎÄ ÐÕÂÌÉÓÈÅÒÓ ÍÅÁÎ ×ÅȭÌÌ ÎÅÖÅÒ ÈÁÖÅ Á ÓÅÃÏÎÄ 
ÃÒÁÃË ÁÔ ÂÕÉÌÄÉÎÇ Á ÄÉÇÉÔÁÌ ÌÉÂÒÁÒÙ ÔÈÁÔ ÆÕÎÃÔÉÏÎÓ ÄÉÆÆÅÒÅÎÔÌÙȩ 

She links to the Chronicle article (noted above) as an expansion of what 
Nunberg meant by “the Last Library”: “He argues that Google’s project to 
digitize books is the largest ever and, because nobody else will be in a 
position to do what they’ve done, it will essentially be the final word.” 
Unfortunately, that assertion (quite possibly true) doesn’t have quite the 

http://www.libraryjournal.com/article/CA6687442.html
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same meaning; to many of us, “the Last Library” could also be taken to 
be “the only library left standing.” For true digital triumphalists, that 
might be true: After all, books on “dusty bookshelves” in libraries are 
anachronistic. (Note: Barbara Fister is not saying this; I’m riffing.) 

Fister is not buying Google as the last library: 

4ÈÅ 'ÏÏÇÌÅ ÌÉÂÒÁÒÙ ÉÓ ÈÁÎÄÙ ×ÈÅÎ ÙÏÕ ÈÁÖÅ Á ÐÒÅÃÉÓÅ ÎÅÅÄȢ )ÔȭÓ ÎÏÔ 
ÍÕÃÈ ÇÏÏÄ ×ÈÅÎ ÙÏÕȭÒÅ ÄÏÉÎÇ ×ÈÁÔ ÓÔÕÄÅÎÔÓ ÔÙÐÉÃÁÌÌÙ ÄÏ ÉÎ ÌÉÂÒÁÒÉÅÓȡ 
ÅØÐÌÏÒÅ ÁÎ ÕÎÆÁÍÉÌÉÁÒ ÉÄÅÁȟ ÇÅÔ Á ÓÅÎÓÅ ÏÆ ÔÈÅ ÌÁÎÄÓÃÁÐÅȟ ÁÎÄ ÏÎÃÅ 
ÏÒÉÅÎÔÅÄȟ ÈÏÍÅ ÉÎ ÏÎ Á ÐÒÏÍÉÓÉÎÇ ÁÒÅÁȢ !Ó Á ÆÒÉÅÎÄ ÏÆ ÍÉÎÅ ÏÎÃÅ ÓÁÉÄȟ 
ÔÈÅÙȭÒÅ ÎÏÔ ÓÅÅËÉÎÇ ÁÎÓ×ÅÒÓ ÉÎ Á ÌÉÂÒÁÒÙȠ ÔÈÅÙȭÒÅ ÌÅÁÒÎÉÎÇ ÈÏ× ÔÏ ÁÓË 
ÇÏÏÄ ÑÕÅÓÔÉÏÎÓȣ 

ɏ)ɐÔ ×ÏÎȭÔ ÂÅ ÔÈÅ ÌÁÓÔ ÌÉÂÒÁÒÙȢ 7Å ×ÉÌÌ ÓÔÉÌÌ ÎÅÅÄ ÌÉÂÒÁÒÉÅÓ ÔÈÁÔ ÁÒÅ ÍÏÒÅ 
ÔÈÁÎ ÄÉÇÉÔÉÚÅÄ ÃÁÃÈÅÓ ÏÆ ÉÎÆÏÒÍÁÔÉÏÎȢ 7ÅȭÌÌ ÓÔÉÌÌ ÎÅÅÄ ÐÌÁÃÅÓ ÔÈÁÔ 
ÓÅÒÖÅ Á ÌÏÃÁÌ ÃÏÍÍÕÎÉÔÙȟ ÔÈÁÔ ÃÕÒÁÔÅ Á ÃÏÌÌÅÃÔÉÏÎȟ ÔÈÁÔ ÏÒÇÁÎÉÚÅ ÉÔ ÂÙ 
ÂÏÔÈ ÓÕÂÊÅÃÔÓ ÁÎÄ ÃÌÁÓÓÅÓȟ ÍÁËÉÎÇ ÉÔ ÁÐÐÒÏÁÃÈÁÂÌÅ ÆÒÏÍ ÍÕÌÔÉÐÌÅ 
ÄÉÒÅÃÔÉÏÎÓȢ 7ÅȭÌÌ ÓÔÉÌÌ ÈÁÖÅ ÔÏ ÈÅÌÐ ÓÔÕÄÅÎÔÓ ÌÅÁÒÎ ÈÏ× ÔÏ ÆÏÒÍÕÌÁÔÅ 
ÑÕÅÓÔÉÏÎÓȟ ÅØÁÍÉÎÅ ÔÈÅ ÐÏÓÓÉÂÉÌÉÔÉÅÓȟ ÁÎÄ ÇÁÉÎ Á ÓÅÎÓÅ ÏÆ ÔÈÅ ÉÎÆÉÎÉÔÅ 
ÐÏÓÓÉÂÉÌÉÔÉÅÓ ÅÎÃÏÍÐÁÓÓÅÄ ÉÎ Á ÌÉÂÒÁÒÙ ÔÈÁÔ ÉÓ ÎÏÔ ÉÎÆÉÎÉÔÅȢ 

What Ms. Fister says. If only everybody believed that and acted 
accordingly! 

Library Groups Step Up Criticism of Google Settlement; Some 
Academic Institutions Support It 
That’s one title for this September 3, 2009 Norman Oder report at Library 
Journal. The other one—what appeared as a title when I printed out the 
first page—is “GBS replace ILL?” Talk about different slants to a story! 

Here’s the first paragraph—and based on that, either headline is 
plausible: 

)Î Á ÆÌÕÒÒÙ ÏÆ ÃÏÍÍÅÎÔÓ ÆÉÌÅÄ ×ÉÔÈ ÔÈÅ ÆÅÄÅÒÁÌ ÃÏÕÒÔ .Å× 9ÏÒË 
ÏÖÅÒÓÅÅÉÎÇ ÔÈÅ ÐÒÏÐÏÓÅÄ 'ÏÏÇÌÅ "ÏÏË 3ÅÁÒÃÈ ÓÅÔÔÌÅÍÅÎÔȟ ÌÉÂÒÁÒÙ 
ÇÒÏÕÐÓ ÈÁÖÅ ÓÔÅÐÐÅÄ ÕÐ ÔÈÅÉÒ ÃÒÉÔÉÃÉÓÍȟ ÊÏÉÎÅÄ ÂÙ ÓÅÖÅÒÁÌ ÉÎÄÕÓÔÒÙ 
ÈÅÁÖÙ×ÅÉÇÈÔÓȢ /Î ÔÈÅ ÏÔÈÅÒ ÓÉÄÅȟ Á ÖÁÒÉÅÔÙ ÏÆ ÓÕÐÐÏÒÔÅÒÓ ÈÁÖÅ 
ÅÍÅÒÇÅÄȟ ÎÏÔÁÂÌÙ ÓÍÁÌÌÅÒ ÁÃÁÄÅÍÉÃ ÉÎÓÔÉÔÕÔÉÏÎÓ ÔÈÁÔ ÂÅÌÉÅÖÅ ÔÈÁÔ 
ÔÈÅ ÉÎÓÔÉÔÕÔÉÏÎÁÌ ÓÕÂÓÃÒÉÐÔÉÏÎ ÄÁÔÁÂÁÓÅ ɉ)3$Ɋ ×ÏÕÌÄ ÂÅ Á ÆÁÒ ÂÅÔÔÅÒ 
ÄÅÁÌ ÔÈÁÎ ÈÁÖÉÎÇ ÔÏ ÔÒÙ ÔÏ ÍÁÔÃÈ Á ÍÁÊÏÒ ÒÅÓÅÁÒÃÈ ÌÉÂÒÁÒÙȢ !ÌÓÏȟ ÏÎÅ 
ÌÉÂÒÁÒÙ ÓÕÐÐÏÒÔÅÒ ÓÕÇÇÅÓÔÅÄ ÔÈÁÔ '"3 ÃÏÕÌÄ ÅÓÓÅÎÔÉÁÌÌÙ ÒÅÐÌÁÃÅ 
ÉÎÔÅÒ-ÌÉÂÒÁÒÙ ÌÏÁÎȢ 

The “library groups” (ALA, ACRL, ARL) issues are largely ones already 
covered. The supporting libraries are interesting. For example: 

http://www.libraryjournal.com/article/CA6687537.html?desc=topstory
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4ÈÅ !ÓÓÏÃÉÁÔÉÏÎ ÏÆ )ÎÄÅÐÅÎÄÅÎÔ #ÁÌÉÆÏÒÎÉÁ #ÏÌÌÅÇÅÓ ÁÎÄ 
5ÎÉÖÅÒÓÉÔÉÅÓ ɉ!)##5ɊɂÁÌÓÏ ÒÅÐÒÅÓÅÎÔÉÎÇ ÉÎ ÔÈÉÓ ÃÁÓÅ ÉÎÄÅÐÅÎÄÅÎÔ 
ÃÏÌÌÅÇÅÓ ÉÎ !ÒËÁÎÓÁÓȟ &ÌÏÒÉÄÁȟ )Ï×Áȟ ÁÎÄ 3ÏÕÔÈ #ÁÒÏÌÉÎÁɂ×ÒÏÔÅ 
ÔÈÁÔ ÔÈÅÙ ÆÁÖÏÒÅÄ ÔÈÅ ÓÅÔÔÌÅÍÅÎÔ ÂÅÃÁÕÓÅ ȰÔÈÅ ÃÏÓÔ ÐÒÅÓÓÕÒÅÓ ÆÁÃÉÎÇ 
ÅÄÕÃÁÔÉÏÎÁÌ ÉÎÓÔÉÔÕÔÉÏÎÓ ÈÁÖÅ ÌÉÍÉÔÅÄ ÔÈÅ ÁÂÉÌÉÔÙ ÏÆ ÔÈÅÓÅ ÔÒÁÄÉÔÉÏÎÁÌ 
ÓÏÌÕÔÉÏÎÓ ÔÏ ÃÏÎÔÉÎÕÅ ÔÏ ÉÎÃÒÅÁÓÅ ÃÏÎÔÅÎÔ ÁÖÁÉÌÁÂÌÅ ÆÏÒ ÓÔÕÄÅÎÔÓ ÁÎÄ 
ÓÃÈÏÌÁÒÓȢȱȣ 

!ÂÉÌÅÎÅ #ÈÒÉÓÔÉÁÎ 5ÎÉÖÅÒÓÉÔÙ ÅÎÄÏÒÓÅÄ ÔÈÅ ÓÅÔÔÌÅÍÅÎÔȟ ÁÓ ×ÅÌÌȡ 
Ȱ7ÈÉÌÅ ×Å ÄÏ ÎÏÔ ÃÕÒÒÅÎÔÌÙ ËÎÏ× ÔÈÅ ÃÏÓÔ ÏÆ ÔÈÉÓ ÓÅÒÖÉÃÅȟ ÏÕÒ 
ÅØÐÅÃÔÁÔÉÏÎ ÉÓ ÔÈÁÔ ÉÔ ×ÉÌÌ ÂÅ ÓÉÇÎÉÆÉÃÁÎÔÌÙ ÌÅÓÓ ÔÈÁÎ ÔÈÅ ÁÌÔÅÒÎÁÔÉÖÅÓ 
ÁÖÁÉÌÁÂÌÅ ÔÏ ÕÓ ÔÏÄÁÙȟȱ ÔÈÅ ÓÃÈÏÏÌ ×ÒÏÔÅȢ Ȱ7ÉÔÈÏÕÔ ÕÎÌÉÍÉÔÅÄ 
ÆÕÎÄÉÎÇ ÔÏ ÐÕÒÃÈÁÓÅ ÒÅÓÏÕÒÃÅÓȟ ÔÈÅÒÅ ÉÓ ÔÒÕÌÙ ÎÏ ÏÔÈÅÒ ×ÁÙ ×Å ÃÁÎ 
ÃÕÒÒÅÎÔÌÙ ÐÒÏÖÉÄÅ ÁÃÃÅÓÓ ÔÏ ÔÈÅ ÂÒÅÁÄÔÈ ÁÎÄ ÄÅÐÔÈ ÏÆ ÔÈÅ ÃÏÌÌÅÃÔÉÏÎÓ 
ÉÎ 'ÏÏÇÌÅȭÓ ÐÁÒÔÎÅÒ ÌÉÂÒÁÒÉÅÓȢȱ 

As for ILL, Oder sees a contrast between a University of Wisconsin 
position and an Abilene Christian position—but I’m not sure I see the 
contrast. Wisconsin said: 

4ÈÉÓ ÁÓÐÅÃÔ ÏÆ ÔÈÅ ÓÅÔÔÌÅÍÅÎÔ ɏÐÒÉÎÔ-ÏÎ-ÄÅÍÁÎÄȟ ÏÎÅ ÏÆ ÔÈÅ 
ÏÐÔÉÏÎÁÌ .Å× 2ÅÖÅÎÕÅ -ÏÄÅÌÓɐ ÃÏÕÌÄ ÁÌÓÏ ÁÌÔÅÒ ÏÒ ÅÌÉÍÉÎÁÔÅ ÔÈÅ 
ÔÒÁÄÉÔÉÏÎÁÌ ÉÎÔÅÒÌÉÂÒÁÒÙ ÌÏÁÎ ÐÒÏÃÅÓÓȢ )Î ÔÈÅ ÅÎÄȟ ÉÔ ÍÁÙ ÂÅ ÍÏÒÅ 
ÅÆÆÅÃÔÉÖÅȟ ÉÎ ÒÅÓÐÅÃÔ ÔÏ ÂÏÔÈ ÃÏÓÔ ÁÎÄ ÔÉÍÅȟ ÔÏ ÂÕÙ Á ÓÉÎÇÌÅ ÐÒÉÎÔ ÃÏÐÙ 
ÏÎ ÄÅÍÁÎÄ ÔÈÁÎ ÔÏ ÂÏÒÒÏ× ÁÎÄ ÓÈÉÐ Á ÃÏÐÙ ÆÒÏÍ ÁÎÏÔÈÅÒ ÌÉÂÒÁÒÙȟ 
ÒÅÓÕÌÔÉÎÇ ÉÎ ÁÄÄÉÔÉÏÎÁÌ ÆÁÉÒ ÃÏÍÐÅÎÓÁÔÉÏÎ ÆÏÒ ÔÈÅ ÁÕÔÈÏÒÓ ÁÎÄ 
ÐÕÂÌÉÓÈÅÒÓȢ 

Here’s Oder’s paraphrase of Abilene Christian’s suggestion: “that the ISD 
would replace ILL, saving time and money as well as more clearly 
indicating to searchers that the material is worthwhile.” 

Sounds pretty similar to me (and the suggestion that simply being a 
book Google scans makes it likely to be worthwhile is, I hope, not a fair 
representation of what Abilene Christian intended!). There’s more in an 
interesting news story. 

A tale of 10,000,000 books 
Here’s one from the Googleplex: Sergey Brin’s October 9, 2009 post on the 
Google Official Blog, which previously appeared in the New York Times. It’s 
a well-written apologia for GBS that seems to view AG, AAP and Google as 
The Three Amigos who had a temporary argument: “While we have had 
disagreements, we have a common goal—to unlock the wisdom held in 
the enormous number of out-of-print books, while fairly compensating the 
rights holders.” Brin’s out to “dispel some myths about the agreement and 
to share why I am proud of this undertaking.” 

http://googleblog.blogspot.com/2009/10/tale-of-10000000-books.html
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What are the myths? 

3ÏÍÅ ÈÁÖÅ ÃÌÁÉÍÅÄ ÔÈÁÔ ÔÈÉÓ ÁÇÒÅÅÍÅÎÔ ÉÓ Á ÆÏÒÍ ÏÆ ÃÏÍÐÕÌÓÏÒÙ 
ÌÉÃÅÎÓÅ ÂÅÃÁÕÓÅȟ ÁÓ ÉÎ ÍÏÓÔ ÃÌÁÓÓ ÁÃÔÉÏÎ ÓÅÔÔÌÅÍÅÎÔÓȟ ÉÔ ÁÐÐÌÉÅÓ ÔÏ ÁÌÌ 
ÍÅÍÂÅÒÓ ÏÆ ÔÈÅ ÃÌÁÓÓ ×ÈÏ ÄÏ ÎÏÔ ÏÐÔ ÏÕÔ ÂÙ Á ÃÅÒÔÁÉÎ ÄÁÔÅȢ 4ÈÅ 
ÒÅÁÌÉÔÙ ÉÓ ÔÈÁÔ ÒÉÇÈÔÓ ÈÏÌÄÅÒÓ ÃÁÎ ÁÔ ÁÎÙ ÔÉÍÅ ÓÅÔ ÐÒÉÃÉÎÇ ÁÎÄ ÁÃÃÅÓÓ 
ÒÉÇÈÔÓ ÆÏÒ ÔÈÅÉÒ ×ÏÒËÓ ÏÒ ×ÉÔÈÄÒÁ× ÔÈÅÍ ÆÒÏÍ 'ÏÏÇÌÅ "ÏÏËÓ 
ÁÌÔÏÇÅÔÈÅÒȢ &ÏÒ ÔÈÏÓÅ ÂÏÏËÓ ×ÈÏÓÅ ÒÉÇÈÔÓ ÈÏÌÄÅÒÓ ÈÁÖÅ ÎÏÔ ÙÅÔ ÃÏÍÅ 
ÆÏÒ×ÁÒÄȟ ÒÅÁÓÏÎÁÂÌÅ ÄÅÆÁÕÌÔ ÐÒÉÃÉÎÇ ÁÎÄ ÁÃÃÅÓÓ ÐÏÌÉÃÉÅÓ ÁÒÅ 
ÁÓÓÕÍÅÄȢ 4ÈÉÓ ÁÌÌÏ×Ó ÁÃÃÅÓÓ ÔÏ ÔÈÅ ÍÁÎÙ ÏÒÐÈÁÎ ×ÏÒËÓ ×ÈÏÓÅ 
Ï×ÎÅÒÓ ÈÁÖÅ ÎÏÔ ÙÅÔ ÂÅÅÎ ÆÏÕÎÄ ÁÎÄ ÁÃÃÕÍÕÌÁÔÅÓ ÒÅÖÅÎÕÅ ÆÏÒ ÔÈÅ 
ÒÉÇÈÔÓ ÈÏÌÄÅÒÓȟ ÇÉÖÉÎÇ ÔÈÅÍ ÁÎ ÉÎÃÅÎÔÉÖÅ ÔÏ ÓÔÅÐ ÆÏÒ×ÁÒÄȢ 

It’s a compulsory license with an opt-out provision. Not exactly a myth. 

/ÔÈÅÒÓ ÈÁÖÅ ÑÕÅÓÔÉÏÎÅÄ ÔÈÅ ÉÍÐÁÃÔ ÏÆ ÔÈÅ ÁÇÒÅÅÍÅÎÔ ÏÎ 
ÃÏÍÐÅÔÉÔÉÏÎȟ ÏÒ ÁÓÓÅÒÔÅÄ ÔÈÁÔ ÉÔ ×ÏÕÌÄ ÌÉÍÉÔ ÃÏÎÓÕÍÅÒ ÃÈÏÉÃÅ ×ÉÔÈ 
ÒÅÓÐÅÃÔ ÔÏ ÏÕÔ-ÏÆ-ÐÒÉÎÔ ÂÏÏËÓȢ )Î ÒÅÁÌÉÔÙȟ ÎÏÔÈÉÎÇ ÉÎ ÔÈÉÓ ÁÇÒÅÅÍÅÎÔ 
ÐÒÅÃÌÕÄÅÓ ÁÎÙ ÏÔÈÅÒ ÃÏÍÐÁÎÙ ÏÒ ÏÒÇÁÎÉÚÁÔÉÏÎ ÆÒÏÍ ÐÕÒÓÕÉÎÇ ÔÈÅÉÒ 
Ï×Î ÓÉÍÉÌÁÒ ÅÆÆÏÒÔȢ 4ÈÅ ÁÇÒÅÅÍÅÎÔ ÌÉÍÉÔÓ ÃÏÎÓÕÍÅÒ ÃÈÏÉÃÅ ÉÎ ÏÕÔ-
ÏÆ-ÐÒÉÎÔ ÂÏÏËÓ ÁÂÏÕÔ ÁÓ ÍÕÃÈ ÁÓ ÉÔ ÌÉÍÉÔÓ ÃÏÎÓÕÍÅÒ ÃÈÏÉÃÅ ÉÎ 
ÕÎÉÃÏÒÎÓȢ 4ÏÄÁÙȟ ÉÆ ÙÏÕ ×ÁÎÔ ÔÏ ÁÃÃÅÓÓ Á ÔÙÐÉÃÁÌ ÏÕÔ-ÏÆ-ÐÒÉÎÔ ÂÏÏËȟ 
ÙÏÕ ÈÁÖÅ ÏÎÌÙ ÏÎÅ ÃÈÏÉÃÅɂÆÌÙ ÔÏ ÏÎÅ ÏÆ Á ÈÁÎÄÆÕÌ ÏÆ ÌÅÁÄÉÎÇ 
ÌÉÂÒÁÒÉÅÓ ÉÎ ÔÈÅ ÃÏÕÎÔÒÙ ÁÎÄ ÈÏÐÅ ÔÏ ÆÉÎÄ ÉÔ ÉÎ ÔÈÅ ÓÔÁÃËÓȢ 

) ×ÉÓÈ ÔÈÅÒÅ ×ÅÒÅ Á ÈÕÎÄÒÅÄ ÓÅÒÖÉÃÅÓ ×ÉÔÈ ×ÈÉÃÈ ) ÃÏÕÌÄ ÅÁÓÉÌÙ ÌÏÏË 
ÁÔ ÓÕÃÈ Á ÂÏÏËȠ ÉÔ ×ÏÕÌÄ ÈÁÖÅ ÓÁÖÅÄ ÍÅ Á ÌÏÔ ÏÆ ÔÉÍÅȟ ÁÎÄ ÉÔ ×ÏÕÌÄ 
ÈÁÖÅ ÓÐÁÒÅÄ 'ÏÏÇÌÅ Á ÔÒÅÍÅÎÄÏÕÓ ÁÍÏÕÎÔ ÏÆ ÅÆÆÏÒÔȢ "ÕÔ ÄÅÓÐÉÔÅ Á 
ÎÕÍÂÅÒ ÏÆ ÉÍÐÏÒÔÁÎÔ ÄÉÇÉÔÉÚÁÔÉÏÎ ÅÆÆÏÒÔÓ ÔÏ ÄÁÔÅ ɉ'ÏÏÇÌÅ ÈÁÓ ÅÖÅÎ 
ÈÅÌÐÅÄ ÆÕÎÄ ÏÔÈÅÒÓȟ ÉÎÃÌÕÄÉÎÇ ÓÏÍÅ ÂÙ ÔÈÅ ,ÉÂÒÁÒÙ ÏÆ #ÏÎÇÒÅÓÓɊȟ 
ÎÏÎÅ ÈÁÖÅ ÂÅÅÎ ÁÔ Á ÃÏÍÐÁÒÁÂÌÅ ÓÃÁÌÅȟ ÓÉÍÐÌÙ ÂÅÃÁÕÓÅ ÎÏ ÏÎÅ ÅÌÓÅ 
ÈÁÓ ÃÈÏÓÅÎ ÔÏ ÉÎÖÅÓÔ ÔÈÅ ÒÅÑÕÉÓÉÔÅ ÒÅÓÏÕÒÃÅÓȢ !Ô ÌÅÁÓÔ ÏÎÅ ÓÕÃÈ 
ÓÅÒÖÉÃÅ ×ÉÌÌ ÈÁÖÅ ÔÏ ÅØÉÓÔ ÉÆ ÔÈÅÒÅ ÁÒÅ ÅÖÅÒ ÔÏ ÂÅ ÏÎÅ ÈÕÎÄÒÅÄȢ 

)Æ 'ÏÏÇÌÅ "ÏÏËÓ ÉÓ ÓÕÃÃÅÓÓÆÕÌȟ ÏÔÈÅÒÓ ×ÉÌÌ ÆÏÌÌÏ×Ȣ !ÎÄ ÔÈÅÙ ×ÉÌÌ ÈÁÖÅ 
ÁÎ ÅÁÓÉÅÒ ÐÁÔÈȡ ÔÈÉÓ ÁÇÒÅÅÍÅÎÔ ÃÒÅÁÔÅÓ Á ÂÏÏËÓ ÒÉÇÈÔÓ ÒÅÇÉÓÔÒÙ ÔÈÁÔ 
×ÉÌÌ ÅÎÃÏÕÒÁÇÅ ÒÉÇÈÔÓ ÈÏÌÄÅÒÓ ÔÏ ÃÏÍÅ ÆÏÒ×ÁÒÄ ÁÎÄ ×ÉÌÌ ÐÒÏÖÉÄÅ Á 
ÃÏÎÖÅÎÉÅÎÔ ×ÁÙ ÆÏÒ ÏÔÈÅÒ ÐÒÏÊÅÃÔÓ ÔÏ ÏÂÔÁÉÎ ÐÅÒÍÉÓÓÉÏÎÓȢ 7ÈÉÌÅ 
ÎÅ× ÐÒÏÊÅÃÔÓ ×ÉÌÌ ÎÏÔ ÉÍÍÅÄÉÁÔÅÌÙ ÈÁÖÅ ÔÈÅ ÓÁÍÅ ÒÉÇÈÔÓ ÔÏ 
ÏÒÐÈÁÎ ×ÏÒËÓȟ ÔÈÅ ÁÇÒÅÅÍÅÎÔ ×ÉÌÌ ÂÅ Á ÂÅÁÃÏÎ ÏÆ ÃÏÍÐÒÏÍÉÓÅ 
ÉÎ ÃÁÓÅ ÏÆ Á ÓÉÍÉÌÁÒ ÌÁ×ÓÕÉÔȟ ÁÎÄ ÉÔ ×ÉÌÌ ÓÅÒÖÅ ÁÓ Á ÐÒÅÃÅÄÅÎÔ ÆÏÒ 
ÏÒÐÈÁÎ ×ÏÒËÓ ÌÅÇÉÓÌÁÔÉÏÎȟ ×ÈÉÃÈ 'ÏÏÇÌÅ ÈÁÓ ÁÌ×ÁÙÓ ÓÕÐÐÏÒÔÅÄ 
ÁÎÄ ×ÉÌÌ ÃÏÎÔÉÎÕÅ ÔÏ ÓÕÐÐÏÒÔȢ ɏ%ÍÐÈÁÓÉÓ ÁÄÄÅÄȢɐ 
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Ahem. Brin’s looking forward to lots of competitors as long as they do 
their own scanning…oh, and they’ll have access to a registry that gives 
special treatment to Google and only to Google. 

I’m picking nits, but it’s a good statement, worth reading—and 
typical of the reasons why I had (and have) trouble deciding whether 
GBS would have been a good or a bad thing, even though I have no 
qualms whatsoever in agreeing that Judge Chin reached the only 
plausible decision. 

GBS 2.0: The New Google Books (Proposed) Settlement 
That’s Kenneth Crews’ November 17, 2009 writeup at the Columbia 
University Library’s Copyright Advisory Office site. Crews, always 
articulate and worth reading, leads off with a striking paragraph: 

/ÎÅ ÏÆ ÔÈÅ ÂÁÓÉÃ ÉÎÄÉÃÁÔÏÒÓ ÏÆ ÓÕÃÃÅÓÓÆÕÌ ÎÅÇÏÔÉÁÔÉÏÎÓ ÉÓ ÔÈÁÔ ÅÁÃÈ 
ÐÁÒÔÙ ÌÅÁÖÅÓ ÅÑÕÁÌÌÙ ÓÁÔÉÓÆÉÅÄ ÁÎÄ ÄÉÓÓÁÔÉÓÆÉÅÄȢ .Ï ÏÎÅ ÇÅÔÓ 
ÅÖÅÒÙÔÈÉÎÇȢ 4ÒÏÕÂÌÅ ÂÒÅ×Óȟ ÈÏ×ÅÖÅÒȟ ×ÈÅÎ ÔÈÅ ÄÅÁÌ ÌÅÁÖÅÓ ÓÏ ÍÕÃÈ 
ÄÉÓÓÁÔÉÓÆÁÃÔÉÏÎ ÔÈÁÔ ÔÈÅ ÇÏÏÄ ÎÅ×Ó ÉÓ ÏÖÅÒ×ÈÅÌÍÅÄȢ 3ÕÃÈ ÍÁÙ ÂÅ 
ÔÈÅ ÃÁÓÅ ×ÉÔÈ ÔÈÅ ÒÅÖÉÓÅÄ 'ÏÏÇÌÅ "ÏÏËÓ ÓÅÔÔÌÅÍÅÎÔȟ ÏÆÆÅÒÅÄ ÆÏÒ ÏÕÒ 
ÃÏÎÓÉÄÅÒÁÔÉÏÎ ÁÔ ÍÉÄÎÉÇÈÔ ÏÎ .ÏÖÅÍÂÅÒ Ϋέ ɉȰ'"3 άȢΪȱɊȢ )Ô ÉÓ Á ÎÅÁÔ 
ÄÅÁÌȟ ÂÕÔ ÔÈÅ ÎÅÇÁÔÉÖÅÓ ÁÒÅ ÉÎÅÓÃÁÐÁÂÌÅȢ )Ô ÉÓ ÈÁÒÄ ÔÏ ÂÕÉÌÄ ÁÎ 
ÅØÃÉÔÉÎÇ ÎÅ× ÆÕÔÕÒÅ ÏÎ ÓÕÃÈ ÁÍÂÉÖÁÌÅÎÃÅȢ 

That link is to a striking story from Frankfurt: That German publishers, 
upset about being included in the original GBS without being consulted, 
were now upset because they were excluded from GBS2. 

Crews notes that GBS2 did “nothing meaningful about privacy 
rights” of readers—and that it still gave Google an effective monopoly on 
scanning and marketing of orphan works. Then there are libraries: 

'"3 άȢΪ ÉÓ Á ÄÏÕÂÌÅ ×ÈÁÍÍÙ ÆÏÒ ÌÉÂÒÁÒÉÅÓȢ &ÉÒÓÔȟ ÔÈÅ )3$ȭÓ ÓÃÏÐÅ ÉÓ 
ÓÌÁÓÈÅÄȢ .Ï ÌÏÎÇÅÒ Ȱ×ÏÒÌÄ×ÉÄÅȟȱ ÔÈÅ ÓÅÔÔÌÅÍÅÎÔ ÉÓ ÎÏ× ÏÎÌÙ ÁÂÏÕÔ 
ÂÏÏËÓ ÒÅÇÉÓÔÅÒÅÄ ×ÉÔÈ ÔÈÅ 5Ȣ3Ȣ #ÏÐÙÒÉÇÈÔ /ÆÆÉÃÅ ɉ×ÈÉÃÈ ×ÉÌÌ ÂÅ 
ÄÏÍÉÎÁÎÔÌÙ 5Ȣ3Ȣ ÂÏÏËÓɊȟ ÁÎÄ ÂÏÏËÓ ÏÒÉÇÉÎÁÔÉÎÇ ÆÒÏÍ ÔÈÅ 5ÎÉÔÅÄ 
+ÉÎÇÄÏÍȟ #ÁÎÁÄÁȟ ÁÎÄ !ÕÓÔÒÁÌÉÁȢ 'ÏÎÅ ÁÒÅ ÁÌÌ ÏÔÈÅÒ ÂÏÏËÓ ÆÒÏÍ 
%ÕÒÏÐÅȟ !ÓÉÁȟ !ÆÒÉÃÁȟ 3ÏÕÔÈ !ÍÅÒÉÃÁȟ ÁÎÄ ÏÔÈÅÒ ÒÅÇÉÏÎÓȢ "ÅÃÁÕÓÅ 
ÔÈÅ ÓÅÔÔÌÅÍÅÎÔ ÉÓ ÎÏ× ÔÉÇÈÔÌÙ ÌÉÍÉÔÅÄȟ ÓÏ ×ÉÌÌ ÂÅ ÔÈÅ )3$Ȣ 4ÈÅ ÂÉÇ 
ÁÎÄ ɉÐÒÏÂÁÂÌÙɊ ÅØÐÅÎÓÉÖÅ ÄÁÔÁÂÁÓÅ ÉÓ ÎÏ ÌÏÎÇÅÒ ÓÏ ÅØÃÉÔÉÎÇȢ -ÁÎÙ ÏÆ 
ÔÈÅ ÂÏÏËÓ ÕÎÄÅÒ '3" άȢΪ ÁÒÅ ÌÉËÅÌÙ ÁÌÒÅÁÄÙ ÁÖÁÉÌÁÂÌÅ ÔÏ ÍÁÎÙ 
ÌÉÂÒÁÒÉÅÓȢ 

4ÈÅ ÓÅÃÏÎÄ ×ÈÁÍÍÙ ÉÓ ÌÅÇÁÌȢ "ÅÃÁÕÓÅ ÔÈÅ ÓÅÔÔÌÅÍÅÎÔ ÄÏÅÓ ÎÏÔ 
ÃÏÖÅÒ ÁÌÌ ÂÏÏËÓȟ ÌÉÁÂÉÌÉÔÉÅÓ ÓÕÒÒÏÕÎÄÉÎÇ ÓÏÍÅ ÌÁÒÇÅ ÐÏÒÔÉÏÎ ÏÆ ÔÈÅ 
ÂÏÏËÓ ÁÌÒÅÁÄÙ ÓÈÉÐÐÅÄ ÂÙ ÌÉÂÒÁÒÉÅÓ ÁÎÄ ÓÃÁÎÎÅÄ ÂÙ 'ÏÏÇÌÅ ÁÒÅ ÎÏÔ 
ÒÅÌÅÁÓÅÄȢ #ÏÐÙÒÉÇÈÔ Ï×ÎÅÒÓ ÆÒÏÍ &ÒÁÎÃÅȟ !ÒÇÅÎÔÉÎÁȟ .Å× :ÅÁÌÁÎÄȟ 

http://copyright.columbia.edu/copyright/2009/11/17/gbs-20-the-new-google-books-proposed-settlement/
http://news.monstersandcritics.com/europe/news/article_1513464.php/German-publishers-criticize-new-Google-Books-deal
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ÁÎÄ #ÈÉÎÁ ÒÅÔÁÉÎ ÔÈÅ ÒÉÇÈÔ ÔÏ ÃÏÍÍÅÎÃÅ ÙÅÔ ÁÎÏÔÈÅÒ ÌÁ×ÓÕÉÔ ÁÇÁÉÎÓÔ 
'ÏÏÇÌÅȟ ÃÏÎÃÅÉÖÁÂÌÙ ÄÒÁ×ÉÎÇ ÌÉÂÒÁÒÉÅÓ ÉÎÔÏ ÔÈÅ ÍÅÌÅÅȢ 7ÈÙ ÔÈÅ 
ÌÉÂÒÁÒÉÅÓȩ 2ÉÇÈÔÓÈÏÌÄÅÒÓ ÃÏÕÌÄ ÃÌÁÉÍ ÔÈÁÔ ÌÉÂÒÁÒÉÅÓ ÁÒÅ ȰÃÏÎÔÒÉÂÕÔÏÒÙ 
ÉÎÆÒÉÎÇÅÒÓȱ ÂÙ ÍÁËÉÎÇ ÔÈÅ ÂÏÏËÓ ÁÖÁÉÌÁÂÌÅȢ -ÏÒÅÏÖÅÒȟ ÍÁÎÙ ÌÉÂÒÁÒÉÅÓ 
ÁÎÄ (ÁÔÈÉ 4ÒÕÓÔȟ ÃÏÎÔÉÎÕÅ ÔÏ ÈÏÌÄ ÂÏÏË ÓÃÁÎÓ ÒÅÃÅÉÖÅÄ ÆÒÏÍ 'ÏÏÇÌÅ 
ÔÈÁÔ ÁÒÅ ÎÏ× ÏÕÔÓÉÄÅ ÔÈÅ ÓÅÔÔÌÅÍÅÎÔȢ 

Revised Google Book Search Settlement from a Library Perspective 
Peter Murray takes a look at GBS2 in this November 18, 2009 post at 
Disruptive Library Technology Jester. He doesn’t include library issues that 
haven’t changed and issues such as what really did turn out to be the 
killer: “the appropriateness of setting policy via class action.” 

He’s mostly itemizing library-related changes such as the definition 
of a book (for purposes of the settlement) to exclude most publications 
outside of four English-speaking nations; the explicit exclusion of 
microforms; inclusion of OCLC in institutional consortia; possible 
expansion of free public access terminals in public libraries. There’s a 
slightly odd definitional issue: “book” excludes periodicals—but includes 
book compilation of periodicals, which could mean bound volumes. 

Murray sees a little more improvement in privacy than Crews does: 

! ÂÉÇ ÐÁÒÔ ÏÆ ÏÂÊÅÃÔÉÏÎÓ ÆÒÏÍ ÌÉÂÒÁÒÉÅÓ ÉÓ ÔÈÅ ÄÉÓÐÁÒÉÔÙ ÏÆ ÐÒÉÖÁÃÙ 
ÅØÐÅÃÔÁÔÉÏÎÓ ÂÅÔ×ÅÅÎ ÈÏ× ÌÉÂÒÁÒÉÅÓ ÈÁÎÄÌÅ ÐÁÔÒÏÎ ÒÅÃÏÒÄÓ ÁÎÄ ÔÈÅ 
ÍÏÒÅ ÐÅÒÍÉÓÓÉÖÅ ×ÁÙ ÔÈÁÔ 'ÏÏÇÌÅ ÌÏÇÓ ÁÎÄ ÔÒÁÃËÓ ÕÓÅÒÓȭ ÁÃÔÉÖÉÔÉÅÓȢ 
4ÈÅ ÁÍÅÎÄÅÄ ÁÇÒÅÅÍÅÎÔ ÄÏÅÓ ÉÎÃÌÕÄÅ Á ÎÅ× ÓÅÃÔÉÏÎ ɉɞΰȢΰȢÆɊ ÏÎ 
ÐÒÉÖÁÃÙȡ ȰÉÎ ÎÏ ÅÖÅÎÔ ×ÉÌÌ 'ÏÏÇÌÅ ÐÒÏÖÉÄÅ ÐÅÒÓÏÎÁÌÌÙ ÉÄÅÎÔÉÆÉÁÂÌÅ 
ÉÎÆÏÒÍÁÔÉÏÎ ÁÂÏÕÔ ÅÎÄ ÕÓÅÒÓ ÔÏ ÔÈÅ 2ÅÇÉÓÔÒÙ ÏÔÈÅÒ ÔÈÁÎ ÁÓ ÒÅÑÕÉÒÅÄ 
ÂÙ ÌÁ× ÏÒ ÖÁÌÉÄ ÌÅÇÁÌ ÐÒÏÃÅÓÓȢȱ 4ÈÅ ÓÅÔÔÌÅÍÅÎÔ ÉÓ ÓÉÌÅÎÔ ÏÎ ÔÈÅ 
ÄÉÓÐÏÓÉÔÉÏÎ ÏÆ ÕÓÁÇÅ ÒÅÃÏÒÄÓ ×ÉÔÈÉÎ 'ÏÏÇÌÅȢ 4ÈÉÓ ÄÏÅÓ ÎÏÔ ÓÁÔÉÓÆÙ 
ÔÈÅ ÃÏÎÃÅÒÎÓ ÏÆ ÔÈÅ %ÌÅÃÔÒÏÎÉÃ &ÒÏÎÔÉÅÒ &ÏÕÎÄÁÔÉÏÎȟ ÁÍÏÎÇ ÏÔÈÅÒÓȢ 

Murray notes that custom publishing (e.g., coursepacks and custom 
anthologies), which had been part of a possible new service in GBS, is 
gone in GBS2. He notes other changes already noted elsewhere as well. 
And I love this final paragraph: 

3ÏÍÅÔÉÍÅÓ ) ×ÏÎÄÅÒ ×ÈÁÔ ÁÃÔÕÁÌÌÙ ÇÏÅÓ ÏÎ ÉÎ ÓÏÍÅ ÏÆ ÔÈÅ ÂÁÃË-
ÒÏÏÍ ÎÅÇÏÔÉÁÔÉÏÎÓ ÆÏÒ ÔÈÅÓÅ ÁÇÒÅÅÍÅÎÔÓȢ &ÏÒ ÉÎÓÔÁÎÃÅȟ ÁÃÃÏÒÄÉÎÇ ÔÏ 
ɞΫȢΫγȟ ÔÈÅ ÄÅÆÉÎÉÔÉÏÎ ÏÆ Ȱ"ÏÏËȱ ÎÏ ÌÏÎÇÅÒ ÉÎÃÌÕÄÅÓ ÃÁÌÅÎÄÁÒÓȢ 
3ÏÍÅÏÎÅ ÔÈÏÕÇÈÔ ÉÔ ÍÉÇÈÔȩ !ÌÓÏȟ ÉÎ ÔÈÅ ÄÅÆÉÎÉÔÉÏÎ ÏÆ Ȱ0ÒÉÎÃÉÐÌÅ 
7ÏÒËȱ ÔÈÅ ÅØÁÍÐÌÅ ×ÁÓ ÃÈÁÎÇÅÄ ÆÒÏÍ Ȱ4ÈÅ /ÌÄ -ÁÎ ÁÎÄ ÔÈÅ 3ÅÁȱ 
ÔÏ Ȱ4Ï +ÉÌÌ Á -ÏÃËÉÎÇÂÉÒÄȱȢ ! ÌÁ×ÙÅÒ ×ÁÓÎȭÔ Á ÆÁÎ ÏÆ 6ÅÒÌÁÇȭÓ ×ÏÒËȩ 

OK, GBS2 actually says “Principal Work,” not “Principle Work,” and I 
think the reason for the change is fairly clear: The Verlag edition of The 

http://dltj.org/article/revised-gbs-settlement/
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Old Man and the Sea would be excluded from the settlement, so it’s not a 
good example. (The definition is saying that two editions of the same title 
that have different forewords or annotations—or even different ISBNs, as 
in hardcover and paperback copies—are different Books for GBS2.) But, 
unlike Murray, I didn’t try to plow through a long agreement (the redlined 
version, showing changes, is 377 PDF pages!) 

Is Google Good for History? 
That’s Dan Cohen’s question in this January 7, 2010 post at his eponymous 
blog; Cohen is a history professor and director of the Roy Rosenzweig 
Center for History and New Media at George Mason University. The post 
is Cohen’s prepared remarks for an American Historical Association panel 
with the same title. 

The post is just under 2,700 words. It’s carefully written. I could 
quote the entire post here with impunity (Cohen uses a CC BY license), 
but it’s equally easy for you to read it yourself—and the comments (there 
aren’t really all that many: The count of 49 is mostly backlinks). It’s a 
fairly even-handed consideration. A few excerpts, starting at the 
beginning: 

)Ó 'ÏÏÇÌÅ ÇÏÏÄ ÆÏÒ ÈÉÓÔÏÒÙȩ /Æ ÃÏÕÒÓÅ ÉÔ ÉÓȢ 7Å ÈÉÓÔÏÒÉÁÎÓ ÁÒÅ 
ÓÅÁÒÃÈÅÒÓ ÁÎÄ ÓÉÆÔÅÒÓ ÏÆ ÅÖÉÄÅÎÃÅȢ 'ÏÏÇÌÅ ÉÓ ÐÒÏÂÁÂÌÙ ÔÈÅ ÍÏÓÔ 
ÐÏ×ÅÒÆÕÌ ÔÏÏÌ ÉÎ ÈÕÍÁÎ ÈÉÓÔÏÒÙ ÆÏÒ ÄÏÉÎÇ ÊÕÓÔ ÔÈÁÔȢ )Ô ÈÁÓ 
ÃÏÎÓÔÒÕÃÔÅÄ Á ÄÅÃÅÐÔÉÖÅÌÙ ÓÉÍÐÌÅ ×ÁÙ ÔÏ ÓÃÁÎ ÂÉÌÌÉÏÎÓ ÏÆ ÄÏÃÕÍÅÎÔÓ 
ÉÎÓÔÁÎÔÁÎÅÏÕÓÌÙȟ ÁÎÄ ÉÔ ÈÁÓ ÓÐÅÎÔ ÈÕÎÄÒÅÄÓ ÏÆ ÍÉÌÌÉÏÎÓ ÏÆ ÄÏÌÌÁÒÓ ÏÆ 
ÉÔÓ Ï×Î ÍÏÎÅÙ ÔÏ ÁÌÌÏ× ÕÓ ÔÏ ÒÅÁÄ ÍÉÌÌÉÏÎÓ ÏÆ ÂÏÏËÓ ÉÎ ÏÕÒ ÐÁÊÁÍÁÓȢ 
'ÏÏÄȩ (Ï× ÁÂÏÕÔ 'ÒÅÁÔȩ 

"ÕÔ ÔÈÅÎ ×Å ÈÉÓÔÏÒÉÁÎÓȟ ÌÉËÅ ÏÔÈÅÒ ÈÕÍÁÎÉÔÉÅÓ ÓÃÈÏÌÁÒÓȟ ÁÒÅ ÎÁÔÕÒÁÌ-
ÂÏÒÎ ÃÒÉÔÉÃÓȢ 7Å ÃÁÎ ÆÉÎÄ ÆÁÕÌÔ ×ÉÔÈ ÖÉÒÔÕÁÌÌÙ ÁÎÙÔÈÉÎÇȢ !ÎÄ ÔÈÉÓ 
ÄÉÓÐÏÓÉÔÉÏÎ ÉÓ ÕÎÓÕÒÐÒÉÓÉÎÇÌÙ ÅØÁÃÅÒÂÁÔÅÄ ×ÈÅÎ Á ÌÁÒÇÅ ÃÏÍÐÁÎÙȟ 
ÃÏÎÓÉÓÔÉÎÇ ÍÏÓÔÌÙ ÏÆ ÂÅÔÔÅÒ-ÐÁÉÄ ÇÒÁÄÕÁÔÅÓ ÆÒÏÍ ÔÈÅ ÏÔÈÅÒ ÓÉÄÅ ÏÆ 
ÃÁÍÐÕÓȟ ÍÕÓÃÌÅÓ ÉÎÔÏ ÏÕÒ ÔÕÒÆȢ (ÁÄ 'ÏÏÇÌÅ ÓÐÅÎÔ ÈÕÎÄÒÅÄÓ ÏÆ 
ÍÉÌÌÉÏÎÓ ÏÆ ÄÏÌÌÁÒÓ ÔÏ ÂÕÉÌÄ ÔÈÅ 7ÉÄÅÎÅÒ ,ÉÂÒÁÒÙ ÁÔ (ÁÒÖÁÒÄȟ ÓÕÒÅÌÙ 
×Å ×ÏÕÌÄ ÈÁÖÅ ÃÏÍÐÌÁÉÎÅÄ ÁÂÏÕÔ ÁÌÌ ÔÈÏÓÅ ÓÔÅÐÓ ÕÐ ÔÏ ÔÈÅ ÆÒÏÎÔ 
ÅÎÔÒÁÎÃÅȢȢȢ 

/Æ ÃÏÕÒÓÅȟ ÌÉËÅ ÍÁÎÙ ÏÔÈÅÒÓ ×ÈÏ ÆÅÅÌ Á ÓÐÅÃÉÁÌ ÂÏÎÄ ×ÉÔÈ ÂÏÏËÓ ÁÎÄ 
ÏÕÒ ÃÕÌÔÕÒÁÌ ÈÅÒÉÔÁÇÅȟ ) ×ÉÓÈ ÔÈÁÔ ÔÈÅ 'ÏÏÇÌÅ "ÏÏËÓ ÐÒÏÊÅÃÔ ×ÁÓ ÎÏÔ 
ÕÎÄÅÒ ÔÈÅ ÃÏÎÔÒÏÌ ÏÆ Á ÐÒÉÖÁÔÅ ÅÎÔÉÔÙȢ &ÏÒ ÙÅÁÒÓ ) ÈÁÖÅ ÃÁÌÌÅÄ ÆÏÒ Á 
ÐÕÂÌÉÃ ÐÒÏÊÅÃÔȟ ÏÒ ÁÔ ÌÅÁÓÔ Á ÕÎÉÖÅÒÓÉÔÙ ÃÏÎÓÏÒÔÉÕÍȟ ÔÏ ÓÃÁÎ ÂÏÏËÓ ÏÎ 
ÔÈÅ ÓÃÁÌÅ 'ÏÏÇÌÅ ÉÓ ÁÔÔÅÍÐÔÉÎÇȣ 4ÈÅ ÌÉËÅÌÉÈÏÏÄ ÏÆ Á ÐÕÂÌÉÃÌÙ ÆÕÎÄÅÄ 
ÓÃÁÎÎÉÎÇ ÐÒÏÊÅÃÔ ÉÎ ÔÈÅ ÁÇÅ ÏÆ 4ÅÁ 0ÁÒÔÙ ÒÅÁÃÔÉÏÎÁÒÉÅÓ ÉÓ ÓÌÉÍȣ 

http://thepublicindex.org/docs/amended_settlement/amended_settlement_redline.pdf
http://thepublicindex.org/docs/amended_settlement/amended_settlement_redline.pdf
http://www.dancohen.org/2010/01/07/is-google-good-for-history/
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'ÏÏÇÌÅ "ÏÏËÓ ÉÓ ÉÎÃÒÅÄÉÂÌÙ ÕÓÅÆÕÌȟ ÅÖÅÎ ×ÉÔÈ ÔÈÅ ÆÌÁ×ÓȢ !ÌÔÈÏÕÇÈ ) 
×ÁÓ ÔÒÁÉÎÅÄ ÁÔ ÐÌÁÃÅÓ ×ÉÔÈ ÌÁÒÇÅ ÒÅÓÅÁÒÃÈ ÌÉÂÒÁÒÉÅÓ ÏÆ 'ÏÏÇÌÅ "ÏÏËÓ 
ÓÃÁÌÅȟ )ȭÍ ÎÏ× ÁÔ ÁÎ ÉÎÓÔÉÔÕÔÉÏÎ ÔÈÁÔ ÉÓ ÆÁÒ ÍÏÒÅ ÔÙÐÉÃÁÌ ÏÆ ÈÉÇÈÅÒ ÅÄȟ 
×ÉÔÈ Á ÍÅÒÅ ÍÉÌÌÉÏÎ ÖÏÌÕÍÅÓ ÁÎÄ ÆÅ× ÒÁÒÅ ×ÏÒËÓȢ !Ô ÐÌÁÃÅÓ ÌÉËÅ 
-ÁÓÏÎȟ 'ÏÏÇÌÅ "ÏÏËÓ ÉÓ Á ÓÁÖÉÏÒȟ ÅÎÁÂÌÉÎÇ ÒÅÓÅÁÒÃÈ ÔÈÁÔ ÃÏÕÌÄ ÏÎÃÅ 
ÏÎÌÙ ÂÅ ÄÏÎÅ ÉÆ ÙÏÕ ÇÏÔ ÉÎÔÏ ÔÈÅ ÒÉÇÈÔ ÐÌÁÃÅÓȢ ) ÒÅÇÕÌÁÒÌÙ ÈÁÖÅ ÓÔÕÄÅÎÔÓ 
ÄÉÓÃÏÖÅÒ ÎÅ× ÔÏÐÉÃÓ ÔÏ ÓÔÕÄÙ ÁÎÄ ×ÒÉÔÅ ÁÂÏÕÔ ÔÈÒÏÕÇÈ ÓÅÁÒÃÈÅÓ ÏÎ 
'ÏÏÇÌÅ "ÏÏËÓȢ 9ÏÕ ÃÁÎ ÏÎÌÙ ÉÍÁÇÉÎÅ ÈÏ× ÈÉÓÔÏÒÉÃÁÌ ÒÅÓÅÁÒÃÈÅÒÓ ÁÎÄ 
ÁÌÌ ÓÔÕÄÅÎÔÓ ÁÎÄ ÓÃÈÏÌÁÒÓ ÆÅÅÌ ÉÎ ÅÖÅÎ ÌÅÓÓ ÐÒÉÖÉÌÅÇÅÄ ÐÌÁÃÅÓȢ $ÅÓÐÉÔÅ 
ÉÔÓ ÆÌÁ×Óȟ ÉÔ ×ÉÌÌ ÂÅ ÔÈÅ ÔÈÅ ÓÏÕÒÃÅ ÏÆ ÍÕÃÈ ÈÉÓÔÏÒÉÃÁÌ ÓÃÈÏÌÁÒÓÈÉÐȟ 
ÆÒÏÍ ÁÒÏÕÎÄ ÔÈÅ ÇÌÏÂÅȟ ÏÖÅÒ ÔÈÅ ÃÏÍÉÎÇ ÄÅÃÁÄÅÓȢ )Ô ÉÓ Á ÔÒÅÍÅÎÄÏÕÓ 
ÌÅÖÅÌÅÒ ÏÆ ÁÃÃÅÓÓ ÔÏ ÈÉÓÔÏÒÉÃÁÌ ÒÅÓÏÕÒÃÅÓȢ 

'ÏÏÇÌÅ ÉÓ ÁÌÓÏ ÇÏÏÄ ÆÏÒ ÈÉÓÔÏÒÙ ÉÎ ÔÈÁÔ ÉÔ ÃÈÁÌÌÅÎÇÅÓ ÁÇÅ-ÏÌÄ 
ÁÓÓÕÍÐÔÉÏÎÓ ÁÂÏÕÔ ÔÈÅ ×ÁÙ ×Å ÈÁÖÅ ÄÏÎÅ ÈÉÓÔÏÒÙȢ "ÅÆÏÒÅ ÔÈÅ ÄÁ×Î ÏÆ 
ÍÁÓÓÉÖÅ ÄÉÇÉÔÉÚÁÔÉÏÎ ÐÒÏÊÅÃÔÓ ÁÎÄ ÔÈÅÉÒ ÅÑÕÁÌÌÙ ÉÍÐÏÒÔÁÎÔ ÉÎÄÉÃÅÓȟ ×Å 
ÎÅÃÅÓÓÁÒÉÌÙ ÈÁÄ ÔÏ ÐÉÃË ÁÎÄ ÃÈÏÏÓÅ ÆÒÏÍ Á ÓÅÁ ÏÆ ÁÎÁÌÏÇ ÄÏÃÕÍÅÎÔÓȢ 
!ÌÌ ÏÆ ÔÈÁÔ ÓÅÁÒÃÈÉÎÇ ÁÎÄ ÓÉÆÔÉÎÇ ×Å ÄÉÄȟ ÁÎÄ ÔÈÅ ÐÁÒÔÉÃÕÌÁÒ ÄÏÃÕÍÅÎÔÓ 
ÁÎÄ ÅÖÉÄÅÎÃÅ ×Å ÃÈÏÓÅ ÔÏ ×ÒÉÔÅ ÏÎȟ ×ÅÒÅɂÌÅÔȭÓ ÁÄÍÉÔ ÉÔɂÐÒÏÎÅ ÔÏ 
ÍÁÎÙ ÅÒÒÏÒÓȢ 2ÅÁÄ ÉÔ ÁÌÌȟ ×Å ×ÅÒÅ ÔÏÌÄ ÉÎ ÇÒÁÄÕÁÔÅ ÓÃÈÏÏÌȢ "ÕÔ ×ÈÏ ÅÖÅÒ 
ÄÏÅÓȩ 7Å ÓÉÆÔ ÔÈÒÏÕÇÈ ÌÁÒÇÅ ÁÒÃÈÉÖÅÓ ÂÁÓÅÄ ÏÎ ÉÎÔÕÉÔÉÏÎȠ ÏÃÃÁÓÉÏÎÁÌÌÙ 
×Å ÅÖÅÎ ÆÉÎÄ ÉÍÐÏÒÔÁÎÔ ÅÖÉÄÅÎÃÅ ÂÙ ÓÈÅÅÒ ÌÕÃËȢ 7Å ÈÁÖÅ ÓÏÍÅÔÉÍÅÓ 
ÍÁÄÅ ÍÏÕÎÔÁÉÎÓ ÏÕÔ ÏÆ ÍÏÌÅÈÉÌÌÓ ÂÅÃÁÕÓÅȟ ×ÅÌÌȟ ×Å ÏÎÌÙ ÈÁÖÅ ÔÉÍÅ ÔÏ 
ÓÉÆÔ ÔÈÒÏÕÇÈ ÍÏÌÅÈÉÌÌÓȟ ÎÏÔ ÍÏÕÎÔÁÉÎÓȢ 2ÅÇÁÒÄÌÅÓÓ ÏÆ ÏÕÒ ÔÅÃÈÎÉÑÕÅȟ 
×Å ÁÌ×ÁÙÓ ÌÅÁÖÅ ÓÏÍÅÔÈÉÎÇ ÏÕÔȠ ÉÎ ÁÎ ÁÎÁÌÏÇ ×ÏÒÌÄ ×Å ÈÁÖÅ ÒÁÒÅÌÙ ÂÅÅÎ 
ÃÏÍÐÒÅÈÅÎÓÉÖÅȢ 

)Î ÁÄÄÉÔÉÏÎȟ ÌÉÓÔÅÎÉÎÇ ÔÏ 'ÏÏÇÌÅ ÍÁÙ ÏÐÅÎ ÕÐ ÎÅ× ÁÖÅÎÕÅÓ ÏÆ 
ÅØÐÌÏÒÉÎÇ ÔÈÅ ÐÁÓÔȢ )Î ÍÙ ÂÏÏË %ÑÕÁÔÉÏÎÓ ÆÒÏÍ 'ÏÄ ) ÁÒÇÕÅÄ ÔÈÁÔ 
ÍÁÔÈÅÍÁÔÉÃÓ ×ÁÓ ÇÅÎÅÒÁÌÌÙ ÃÏÎÓÉÄÅÒÅÄ Á ÄÉÖÉÎÅ ÌÁÎÇÕÁÇÅ ÉÎ ΫβΪΪ ÂÕÔ 
×ÁÓ ȰÓÅÃÕÌÁÒÉÚÅÄȱ ÉÎ ÔÈÅ ÎÉÎÅÔÅÅÎÔÈ ÃÅÎÔÕÒÙȢ 0ÁÒÔ ÏÆ ÍÙ ÅÖÉÄÅÎÃÅ ×ÁÓ 
ÔÈÁÔ ÍÁÔÈÅÍÁÔÉÃÁÌ ÔÒÅÁÔÉÓÅÓȟ ×ÈÉÃÈ ÏÆÔÅÎ ÃÏÎÔÁÉÎÅÄ ÒÅÌÉÇÉÏÕÓ ÌÁÎÇÕÁÇÅ 
ÉÎ ÔÈÅ ÅÁÒÌÙ ÎÉÎÅÔÅÅÎÔÈ ÃÅÎÔÕÒÙȟ ÌÏÓÔ ÓÕÃÈ ÌÁÎÇÕÁÇÅ ÂÙ ÔÈÅ ÅÎÄ ÏÆ ÔÈÅ 
ÃÅÎÔÕÒÙȢ "Ù ÎÅÃÅÓÓÉÔÙȟ ÒÅÓÅÁÒÃÈÉÎÇ ÉÎ ÔÈÅ ÐÒÅ-'ÏÏÇÌÅ "ÏÏËÓ ÅÒÁȟ ÍÙ 
ÔÅØÔÕÁÌ ÅÖÉÄÅÎÃÅ ×ÁÓ ÌÉÍÉÔÅÄɂ) ÃÏÕÌÄ ÏÎÌÙ ÒÅÁÄ Á ÃÅÒÔÁÉÎ ÎÕÍÂÅÒ ÏÆ 
ÔÒÅÁÔÉÓÅÓ ÁÎÄ ÃÈÏÓÅ ÔÏ ÆÏÃÕÓ ɉ)ȭÍ ÓÕÒÅ ÔÈÉÓ ×ÉÌÌ ÓÏÕÎÄ ÆÁÍÉÌÉÁÒɊ ÏÎ ÔÈÅ 
×ÒÉÔÉÎÇÓ ÏÆ ÈÉÇÈ-ÐÒÏÆÉÌÅ ÍÁÔÈÅÍÁÔÉÃÉÁÎÓȢ 4ÈÅ ÖÁÓÔÎÅÓÓ ÏÆ 'ÏÏÇÌÅ 
"ÏÏËÓ ÆÏÒ ÔÈÅ ÆÉÒÓÔ ÔÉÍÅ ÐÒÅÓÅÎÔÓ ÔÈÅ ÏÐÐÏÒÔÕÎÉÔÙ ÔÏ ÄÏ Á ÍÏÒÅ 
ÃÏÍÐÒÅÈÅÎÓÉÖÅ ÓÃÁÎ ÏÆ 6ÉÃÔÏÒÉÁÎ ÍÁÔÈÅÍÁÔÉÃÁÌ ×ÒÉÔÉÎÇ ÆÏÒ ÅÖÉÄÅÎÃÅ ÏÆ 
ÒÅÌÉÇÉÏÕÓ ÌÁÎÇÕÁÇÅȢ 4ÈÉÓ ÈÏÌÄÓ ÔÒÕÅ ÆÏÒ ÍÁÎÙ ÈÉÓÔÏÒÉÃÁÌ ÒÅÓÅÁÒÃÈ 
ÐÒÏÊÅÃÔÓȣ 
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ɏ#ɐÏÍÐÌÁÉÎÉÎÇ ÁÂÏÕÔ ÔÈÅ ÑÕÁÌÉÔÙ ÏÆ 'ÏÏÇÌÅȭÓ ÓÃÁÎÓ ÄÉÓÔÒÁÃÔÓ ÕÓ ÆÒÏÍ Á 
ÍÕÃÈ ÌÁÒÇÅÒ ÐÒÏÂÌÅÍ ×ÉÔÈ 'ÏÏÇÌÅ "ÏÏËÓȢ 4ÈÅ ÒÅÁÌ ÐÒÏÂÌÅÍɂ
ÅÓÐÅÃÉÁÌÌÙ ÆÏÒ ÔÈÏÓÅ ÉÎ ÔÈÅ ÄÉÇÉÔÁÌ ÈÕÍÁÎÉÔÉÅÓ ÂÕÔ ÉÎÃÒÅÁÓÉÎÇÌÙ ÆÏÒ 
ÍÁÎÙ ÏÔÈÅÒÓɂÉÓ ÔÈÁÔ 'ÏÏÇÌÅ "ÏÏËÓ ÉÓ ÏÎÌÙ ÏÐÅÎ ÉÎ ÔÈÅ ÒÅÁÄ-Á-ÂÏÏË-
ÉÎ-ÍÙ-ÐÁÊÁÍÁÓ ×ÁÙȢ 4Ï ÂÅ ÓÕÒÅȟ ÙÏÕ ÃÁÎ ÄÏ×ÎÌÏÁÄ 0$&Ó ÏÆ ÍÁÎÙ 
ÐÕÂÌÉÃ ÄÏÍÁÉÎ ÂÏÏËÓȢ "ÕÔ ÔÈÅÙ ÍÁËÅ ÉÔ ÄÉÆÆÉÃÕÌÔ ÔÏ ÄÏ×ÎÌÏÁÄ ÔÈÅ 
/#2ÅÄ ÔÅØÔ ÆÒÏÍ ÍÕÌÔÉÐÌÅ ÐÕÂÌÉÃ ÄÏÍÁÉÎ ÂÏÏËÓɀ×ÈÁÔ ÙÏÕ ×ÏÕÌÄ 
ÎÅÅÄ ÆÏÒ ÍÏÒÅ ÓÏÐÈÉÓÔÉÃÁÔÅÄ ÈÉÓÔÏÒÉÃÁÌ ÒÅÓÅÁÒÃÈȢ !ÎÄ ×ÈÅÎ ×Å ÍÏÖÅ 
ÂÅÙÏÎÄ ÔÈÅ ÐÕÂÌÉÃ ÄÏÍÁÉÎȟ 'ÏÏÇÌÅ ÈÁÓ ÐÕÓÈÅÄ ÆÏÒ Á ÔÒÏÕÂÌÉÎÇȟ 
ÒÅÓÔÒÉÃÔÉÖÅ ÒÅÇÉÍÅ ÆÏÒ ÍÉÌÌÉÏÎÓ ÏÆ ÓÏ-ÃÁÌÌÅÄ ȰÏÒÐÈÁÎȱ ÂÏÏËÓȣ 

7Å ÓÈÏÕÌÄ ÒÅÍÅÍÂÅÒ ÔÈÁÔ ÔÈÅ ÒÅÁÓÏÎ ×Å ÁÒÅ ÉÎ Á ÓÅÔÔÌÅÍÅÎÔ ÎÏ× ÉÓ 
ÔÈÁÔ 'ÏÏÇÌÅ ÄÉÄÎȭÔ ÈÁÖÅ ÅÎÏÕÇÈ ÃÈÕÔÚÐÁÈ ÔÏ ÔÁËÅ ÔÈÅ ÈÉÇÈÅÒȟ 
ÔÏÕÇÈÅÒ ÒÏÁÄɂÁ ÄÉÒÅÃÔ ÃÈÁÌÌÅÎÇÅ ÉÎ ÔÈÅ ÃÏÕÒÔÓȟ ÔÈÅ ÃÏÕÒÔ ÏÆ ÐÕÂÌÉÃ 
ÏÐÉÎÉÏÎȟ ÏÒ ÔÈÅ #ÏÎÇÒÅÓÓ ÔÏ ÔÈÅ ÉÎÔÅÌÌÅÃÔÕÁÌ ÐÒÏÐÅÒÔÙ ÒÅÇÉÍÅ ÔÈÁÔ 
ÇÏÖÅÒÎÓ ÍÁÎÙ ÂÏÏËÓ ÁÎÄ ÍÁËÅÓ ÔÈÅÍ ÄÉÆÆÉÃÕÌÔ ÔÏ ÂÒÉÎÇ ÏÎÌÉÎÅȟ ÅÖÅÎ 
ÔÈÏÕÇÈ ÔÈÅÉÒ ÁÕÔÈÏÒÓ ÁÎÄ ÐÕÂÌÉÓÈÅÒÓ ÁÒÅ ÌÏÎÇ ÇÏÎÅȣ 

That’s a bit more than one-quarter of the discussion, possibly badly 
selected. Go read the whole thing.  

Hurtling Toward the Finish Line: Should the Google Books Settlement 
Be Approved? 
Ivy Anderson (Director of Collections, California Digital Library) asks 
that question in this February 16, 2010 piece at CDL. She says these are 
“personal thoughts from my vantage point at the California Digital 
Library.” 

#$, ÁÎÄ ÉÎÄÅÅÄ ÔÈÅ 5# ,ÉÂÒÁÒÉÅÓ ÁÓ Á ×ÈÏÌÅ ÂÒÉÎÇ ×ÈÁÔ ÉÓ ÐÅÒÈÁÐÓ 
Á ÕÎÉÑÕÅ ÐÅÒÓÐÅÃÔÉÖÅ ÔÏ ÔÈÉÓ ÄÉÓÐÕÔÅȢ 4ÈÅ 5ÎÉÖÅÒÓÉÔÙ ÏÆ #ÁÌÉÆÏÒÎÉÁ 
,ÉÂÒÁÒÉÅÓ ÁÒÅ 'ÏÏÇÌÅȭÓ ÓÅÃÏÎÄ-ÌÁÒÇÅÓÔ ÌÉÂÒÁÒÙ ÄÉÇÉÔÉÚÁÔÉÏÎ ÐÁÒÔÎÅÒȠ 
×Å ÁÒÅ ÁÌÓÏ ÔÈÅ ÓÅÃÏÎÄ-ÌÁÒÇÅÓÔ ÂÏÏË ÄÉÇÉÔÉÚÁÔÉÏÎ ÐÁÒÔÎÅÒ ÏÆ ÔÈÅ 
)ÎÔÅÒÎÅÔ !ÒÃÈÉÖÅȟ ÔÈÁÎËÓ ÔÏ ÇÅÎÅÒÏÕÓ ÆÕÎÄÉÎÇ ÉÎ ÔÈÅ ÐÁÓÔ ÆÒÏÍ 
-ÉÃÒÏÓÏÆÔȟ 9ÁÈÏÏȟ ÔÈÅ !ÌÆÒÅÄ 0Ȣ 3ÌÏÁÎ ÁÎÄ +ÁÈÌÅȾ!ÕÓÔÉÎ 
ÆÏÕÎÄÁÔÉÏÎÓȟ ÁÎÄ ÏÔÈÅÒ ÓÐÏÎÓÏÒÓȢ )Î ÁÌÌȟ 5# ,ÉÂÒÁÒÉÅÓ ÈÁÖÅ ÎÏ× 
ÄÉÇÉÔÉÚÅÄ άȢί- ÂÏÏËÓ ÆÒÏÍ ÔÈÅÉÒ ÃÏÌÌÅÃÔÉÏÎÓ ÔÈÒÏÕÇÈ ÔÈÅÓÅ ÐÒÏÊÅÃÔÓȟ 
ÂÏÔÈ ÉÎ- ÁÎÄ ÏÕÔ ÏÆ ÃÏÐÙÒÉÇÈÔȢ 

She notes that UC faculty (e.g., Pamela Samuelson) are “among the 
Settlement’s most prominent critics.” 

7ÈÉÌÅ ÍÁÎÙ ÁÓÓÕÍÅ ÔÈÉÓ ÔÏ ÂÅ ÁÎ ÕÎÃÏÍÆÏÒÔÁÂÌÅ ÐÏÓÉÔÉÏÎȟ ) ÄÏÎȭÔ 
ÆÉÎÄ ÉÔ ÓÏȢ ,ÉËÅ ÁÎÙ ÃÏÍÐÌÅØ ÅÎÔÅÒÐÒÉÓÅȟ ÔÈÅ 'ÏÏÇÌÅ "ÏÏËÓ ÐÒÏÊÅÃÔ ÉÓ 
ÁÐÐÒÏÐÒÉÁÔÅÌÙ ÖÉÅ×ÅÄ ÆÒÏÍ ÍÁÎÙ ÐÅÒÓÐÅÃÔÉÖÅÓȢ 4ÈÅ ÐÒÏÐÏÓÅÄ 
ÓÅÔÔÌÅÍÅÎÔ ÉÓ ÈÁÒÄÌÙ ÐÅÒÆÅÃÔȠ ÁÓ 'ÏÏÇÌÅ ÁÃËÎÏ×ÌÅÄÇÅÓ ÉÎ ÉÔÓ ÂÒÉÅÆȟ ÉÔȭÓ 

http://www.dancohen.org/2010/01/07/is-google-good-for-history/?utm_source=feedburner&utm_medium=feed&utm_campaign=Feed%3A+DanCohen+%28Dan+Cohen%29&utm_content=Bloglines
http://www.cdlib.org/cdlinfo/2010/02/16/hurtling-toward-the-finish-line-should-the-google-books-settlement-be-approved/
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Á ÃÏÍÐÒÏÍÉÓÅ ÁÍÏÎÇ ÐÁÒÔÉÅÓ ×ÉÔÈ ÄÉÆÆÅÒÉÎÇ ÁÇÅÎÄÁÓ ÁÎÄ 
ÍÏÔÉÖÁÔÉÏÎÓȢ #$, ÉÓ Á ÓÔÁÕÎÃÈ ÓÕÐÐÏÒÔÅÒ ÏÆ ÔÈÅ ÕÎÄÅÒÌÙÉÎÇ ÁÉÍÓ ÏÆ 
ÔÈÅ 'ÏÏÇÌÅ "ÏÏËÓ ÐÒÏÊÅÃÔ ÔÏ ÍÁËÅ ÔÈÅ ËÎÏ×ÌÅÄÇÅ ÅÎÓÈÒÉÎÅÄ ÉÎ ÔÈÅ 
×ÏÒÌÄȭÓ ÇÒÅÁÔ ÌÉÂÒÁÒÉÅÓ ÄÉÓÃÏÖÅÒÁÂÌÅ ÁÎÄ ÁÃÃÅÓÓÉÂÌÅ ÁÃÒÏÓÓ ÔÈÅ ÇÌÏÂÅȟ 
ÁÎÄ ×Å ÓÕÐÐÏÒÔ ÔÈÅ ÐÕÂÌÉÃ ÂÅÎÅÆÉÔÓ ÔÈÁÔ ×ÉÌÌ ÅÎÓÕÅȟ ÉÎÃÌÕÄÉÎÇ ÔÈÅ 
ÂÅÎÅÆÉÔÓ ÔÏ ÌÉÂÒÁÒÉÅÓȟ ÉÆ ÔÈÅ 3ÅÔÔÌÅÍÅÎÔ ÉÓ ÁÐÐÒÏÖÅÄȢ !Ô ÔÈÅ ÓÁÍÅ 
ÔÉÍÅȟ ÐÕÂÌÉÃ ÃÒÉÔÉÃÉÓÍ ÈÁÓ ÂÅÅÎ ÇÏÏÄ ÆÏÒ ÔÈÅ 3ÅÔÔÌÅÍÅÎÔȟ ÐÒÏÄÕÃÉÎÇ 
ÖÅÒÙ ÒÅÁÌ ÉÍÐÒÏÖÅÍÅÎÔÓ ÉÎ ÔÈÅ ÁÍÅÎÄÅÄ ÖÅÒÓÉÏÎ ÔÈÁÔ ÉÓ ÎÏ× ÂÅÆÏÒÅ 
ÔÈÅ ÃÏÕÒÔȠ ÉÍÐÒÏÖÅÍÅÎÔÓ ÔÈÁÔ ×ÏÕÌÄ ÎÏÔ ÈÁÖÅ ÂÅÅÎ ÍÁÄÅ ×ÉÔÈÏÕÔ 
ÔÈÁÔ ÃÒÉÔÉÃÉÓÍȢ ,ÏÎÇ ÌÉÖÅ ÄÅÍÏÃÒÁÃÙȦ 

She lists a few of the objections that participating libraries reasonably 
have over details of GBS, then concludes: 

4ÈÅ ÐÒÏÂÌÅÍ ×ÉÔÈ ÔÈÉÓ ÖÉÅ×ȟ ÏÆ ÃÏÕÒÓÅȟ ÉÓ ÔÈÁÔ ÌÉÂÒÁÒÉÅÓ ÄÉÄ ÎÏÔ 
ÉÎÉÔÉÁÔÅ ÔÈÉÓ ÅÎÔÅÒÐÒÉÓÅȟ ÁÎÄ ×Å ÁÒÅ ÎÏÔ ÉÔÓ ÏÎÌÙ ÂÅÎÅÆÉÃÉÁÒÉÅÓȢ 4ÈÅ 
'ÏÏÇÌÅ ÐÒÏÊÅÃÔ ÐÌÁÃÅÄ Ô×Ï ÓÅÔÓ ÏÆ ÃÏÍÍÅÒÃÉÁÌ ÉÎÔÅÒÅÓÔÓ ÁÔ 
ÌÏÇÇÅÒÈÅÁÄÓȟ ×ÉÔÈ ÃÏÐÙÒÉÇÈÔ ÌÁ× ÉÎ ÔÈÅ ÍÉÄÄÌÅȢ !ÄÍÉÔÔÅÄÌÙȟ ÌÉÂÒÁÒÉÅÓ 
ÔÏÏË Á ÒÉÓË ÉÎ ÅÎÇÁÇÉÎÇ ÉÎ Á ÐÁÒÔÎÅÒÓÈÉÐ ÓÏ ÌÅÇÁÌÌÙ ÅÎÔÁÎÇÌÅÄȢ 

"ÕÔ ÌÅÔȭÓ ÂÅ ÈÏÎÅÓÔȡ ÔÈÏÕÇÈ ÆÅ× ÓÅÅÍ ×ÉÌÌÉÎÇ ÔÏ ÁÄÍÉÔ ÉÔȟ 
ÒÅÖÉÔÁÌÉÚÉÎÇ ÔÈÅ ×ÏÒÌÄȭÓ ÈÅÒÉÔÁÇÅ ÏÆ ÂÏÏËÓ ÆÏÒ Á ÄÉÇÉÔÁÌ ÁÇÅ ɀ Á ÔÁÓË 
ÔÈÁÔ ÍÁÎÙ ÃÏÎÓÉÄÅÒÅÄ ÉÍÐÏÓÓÉÂÌÅ ÏÎÌÙ Á ÆÅ× ÓÈÏÒÔ ÙÅÁÒÓ ÁÇÏ ɀ 
ÁÐÐÅÁÒÓ ×ÉÔÈÉÎ ÒÅÁÃÈ ÔÏÄÁÙ ÁÌÍÏÓÔ ÅÎÔÉÒÅÌÙ ÄÕÅ ÔÏ 'ÏÏÇÌÅȭÓ 
ÅÎÔÅÒÐÒÉÓÉÎÇ ÖÉÓÉÏÎȢ 

She notes that CDL is a member of the Open Content Alliance (which it 
joined before working with GBS)—and that “when Google’s competitors 
withdrew their support for that project, no other funders stepped in to 
fill the breach.” She also notes CDL’s own estimate of what it would take 
UC to convert UC’s 15 million unique books to digital form: Half a 
billion dollars and one and a half centuries. “And that is just the 
University of California’s books.” 

There’s a lot more to this informed pro-GBS discussion, including 
some interesting (if not always entirely convincing) responses to some 
criticisms of GBS2. In the process, she includes a paragraph that hints at 
the underlying problem with GBS, although that’s clearly not Anderson’s 
intent: 

7ÈÅÎ ÔÈÅ ÐÕÒÐÏÓÅÓ ÔÈÁÔ ×Å ÆÉÒÓÔ ÅÎÖÉÓÉÏÎÅÄ ×ÈÅÎ ÅÍÂÁÒËÉÎÇ ÏÎ 
ÔÈÅÓÅ ÐÒÏÊÅÃÔÓɂÁÌÌ ÁÒÇÕÁÂÌÙ ÆÁÉÒ ÕÓÅÓ ÏÆ ÔÈÉÓ ÃÏÎÔÅÎÔɂÁÒÅ ÒÅÖÉÅ×ÅÄ 
ÁÇÁÉÎÓÔ ÔÈÅ 3ÅÔÔÌÅÍÅÎÔ ÉÍÐÁÃÔÓȟ ÉÔȭÓ ÈÁÒÄ ÔÏ ÖÉÅ× ÔÈÅ 3ÅÔÔÌÅÍÅÎÔ ÁÓ 
ÁÎÙÔÈÉÎÇ ÂÕÔ Á ÐÏÓÉÔÉÖÅ ÄÅÖÅÌÏÐÍÅÎÔȢ -ÏÒÅ ÂÏÏËÓ ×ÉÌÌ ÂÅ ÁÖÁÉÌÁÂÌÅ 
ÉÎ ÆÕÌÌ ÖÉÅ×ȟ ÂÏÔÈ ÔÏ ÌÉÂÒÁÒÉÅÓ ÁÎÄ ÔÏ ÃÏÎÓÕÍÅÒÓȢ .Å× ÓÅÒÖÉÃÅÓ ×ÉÌÌ 
ÂÅ ÄÅÖÅÌÏÐÅÄ ÆÏÒ ÐÒÉÎÔ-ÄÉÓÁÂÌÅÄ ÕÓÅÒÓ ÁÎÄ ÆÏÒ ÌÁÒÇÅÓÃÁÌÅ 

http://www.cdlib.org/services/collections/massdig/faq.html#goals
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ÃÏÍÐÕÔÁÔÉÏÎÁÌ ÁÎÁÌÙÓÉÓȟ ÆÕÒÔÈÅÒ ÕÎÌÏÃËÉÎÇ ÄÉÇÉÔÉÚÁÔÉÏÎȭÓ 
ÔÒÁÎÓÆÏÒÍÁÔÉÖÅ ÐÏÔÅÎÔÉÁÌȢ $ÉÓÃÌÏÓÕÒÅ ÏÆ ÒÉÇÈÔÓ ÉÎÆÏÒÍÁÔÉÏÎ ÔÈÒÏÕÇÈ 
Á ÃÅÎÔÒÁÌ ÒÅÇÉÓÔÒÙ ɉÁÔ ÌÅÁÓÔ ÆÏÒ 5Ȣ3Ȣ ÂÏÏËÓɊ ÉÓ ÌÉËÅÌÙ ÔÏ ÈÁÖÅ ÆÁÒ-
ÒÅÁÃÈÉÎÇ ÉÍÐÁÃÔÓȟ ÆÁÃÉÌÉÔÁÔÉÎÇ ÔÈÅ ÅÖÅÎÔÕÁÌ ÏÒÄÅÒÌÙ ÒÅÌÅÁÓÅ ÏÆ ÂÏÏËÓ 
ÉÎÔÏ ÔÈÅ ÐÕÂÌÉÃ ÄÏÍÁÉÎȢ 'ÏÏÇÌÅȭÓ ÃÏÍÐÅÔÉÔÏÒÓ ÁÒÅ ÌÉËÅÌÙ ÔÏ ÊÏÉÎ ÔÈÅ 
ÐÕÓÈ ÆÏÒ ÏÒÐÈÁÎ ×ÏÒËÓ ÌÅÇÉÓÌÁÔÉÏÎȟ ÉÎÃÒÅÁÓÉÎÇ ÉÔÓ ÃÈÁÎÃÅÓ ÏÆ 
ÓÕÃÃÅÓÓȢ !ÎÄ ×ÉÔÈ ÔÈÅ 3ÅÔÔÌÅÍÅÎÔ ÂÅÈÉÎÄ ÕÓȟ ×Å ÃÁÎ ÁÌÌ ÐÒÏÃÅÅÄ ÉÎ 
ÁÎ ÅÎÖÉÒÏÎÍÅÎÔ ÏÆ ÇÒÅÁÔÅÒ ÃÅÒÔÁÉÎÔÙȢ 

And that vast expansion of scope was, plausibly, part of the problem. 
What if GBS was to be rejected? She says it would “hardly be a 

crisis” for libraries, and that the original benefits would still be realized 
while fears of some objectors “will melt away like the elusive Vancouver 
slow.” Indeed, while she argues for approval of the settlement, she 
appears mostly worried about a combination of rejection and “further 
legal setbacks” that could cause Google to abandon library digitization. 
Not that Google’s ever been known to shut something down because it 
isn’t going as well as they liked… 

Then comes the best part, “Life Beyond Google Search,” addressing 
concerns she’s heard from UC faculty that have nothing to do with GBS 
as such: 

4Ï ÏÕÒ ÓÃÈÏÌÁÒÓ ×ÈÏ ×ÏÒÒÙ ÔÈÁÔ ×Å ÁÒÅ ÁÂÏÕÔ ÔÏ ÔÈÒÏ× ÏÕÒ ÐÈÙÓÉÃÁÌ 
ÃÏÌÌÅÃÔÉÏÎÓ ÏÖÅÒÂÏÁÒÄ ÉÎ ÆÁÖÏÒ ÏÆ ÄÉÇÉÔÁÌ ÓÕÒÒÏÇÁÔÅÓ ÏÆ ÓÏÍÅÔÉÍÅÓ 
ÕÎÅÖÅÎ ÑÕÁÌÉÔÙȟ ) ×ÁÎÔ ÔÏ ÓÁÙȡ ÎÏÔ ÔÏ ×ÏÒÒÙȢ 4ÒÕÅȟ ÌÉÂÒÁÒÉÅÓ ÅÖÅÒÙ×ÈÅÒÅ 
ÆÉÎÄ ÔÈÅÍÓÅÌÖÅÓ ÈÁÖÉÎÇ ÔÏ ÃÏÎÓÉÇÎ ÍÏÒÅ ÁÎÄ ÍÏÒÅ ÏÆ ÔÈÅÉÒ ÐÈÙÓÉÃÁÌ 
ÃÏÌÌÅÃÔÉÏÎÓ ÔÏ ÒÅÍÏÔÅ ÓÔÏÒÁÇÅ ÁÓ ÃÁÍÐÕÓ ÓÐÁÃÅ ÇÒÏ×Ó ÉÎÃÒÅÁÓÉÎÇÌÙ 
ÓÃÁÒÃÅ ÁÎÄ ÕÓÅÒ ÐÒÅÆÅÒÅÎÃÅÓ ÍÉÇÒÁÔÅ ÏÎÌÉÎÅȢ !ÎÄ ÓÏÍÅ ÌÉÂÒÁÒÉÅÓɂÔÈÅ 
5#Ó ÆÁÒ ÌÅÓÓ ÔÈÁÎ ÏÔÈÅÒÓɂÁÒÅ ÁÄÄÒÅÓÓÉÎÇ ÔÈÅ ÓÐÁÃÅ ÃÒÕÎÃÈ ÂÙ ÄÅ-
ÁÃÃÅÓÓÉÏÎÉÎÇ ÌÏ×-ÕÓÅ ÍÁÔÅÒÉÁÌÓ ÔÈÁÔ ÁÒÅ ×ÉÄÅÌÙ ÈÅÌÄ ×ÉÔÈ ÔÈÅ 
ËÎÏ×ÌÅÄÇÅ ÔÈÁÔ ÔÈÅÙ ÃÁÎ ÂÏÒÒÏ× ÔÈÅÓÅ ÉÔÅÍÓ ÆÒÏÍ ÁÎÏÔÈÅÒ ÌÉÂÒÁÒÙ ÉÆ 
ÎÅÅÄ ÂÅȢ ɉ-ÁÎÙ ɏÃÏÏÐÅÒÁÔÉÖÅ ÉÎÉÔÉÁÔÉÖÅÓɐ ÁÒÅ ÎÏ× ÕÎÄÅÒ×ÁÙ ÔÏ ÓÈÁÒÅ 
ÓÕÃÈ ÉÎÆÏÒÍÁÔÉÏÎ ÁÎÄ ÅÎÓÕÒÅ ÔÈÁÔ ÅÎÏÕÇÈ ÃÏÐÉÅÓ ÁÒÅ ÒÅÔÁÉÎÅÄ 
ÔÈÒÏÕÇÈÏÕÔ ÔÈÅ ÎÁÔÉÏÎȭÓ ÓÙÓÔÅÍ ÏÆ ÌÉÂÒÁÒÉÅÓ ÔÏ ÐÒÏÔÅÃÔ ÔÈÅ ÉÎÔÅÇÒÉÔÙ ÏÆ 
ÔÈÅ ÓÃÈÏÌÁÒÌÙ ÒÅÃÏÒÄȢɊ 4ÈÁÔ ÔÒÁÉÎ ÈÁÓ ÁÌÒÅÁÄÙ ÌÅÆÔ ÔÈÅ ÓÔÁÔÉÏÎȟ ÁÎÄ ÉÔȭÓ 
ÈÁÐÐÅÎÉÎÇ ÉÎÄÅÐÅÎÄÅÎÔÌÙ ÏÆ ÌÁÒÇÅÓÃÁÌÅ ÄÉÇÉÔÉÚÁÔÉÏÎȢ 7ÈÁÔ 
ÄÉÇÉÔÉÚÁÔÉÏÎ ÏÆÆÅÒÓ ÉÓ Á ÖÁÌÕÁÂÌÅ ÃÏÍÐÌÅÍÅÎÔÁÒÙ ÍÉÔÉÇÁÔÉÏÎ ÓÔÒÁÔÅÇÙȡ 
×Å ÃÁÎ ÎÏ× ÍÁËÅ ÔÈÏÓÅ ÒÅÍÏÔÅ ÃÏÌÌÅÃÔÉÏÎÓ ÅÍÉÎÅÎÔÌÙ ÂÒÏ×ÓÁÂÌÅȟ 
ÓÁÖÉÎÇ ÔÉÍÅ ÁÎÄ ÅØÐÅÎÓÅ ÂÏÔÈ ÆÏÒ ÕÓÅÒÓ ÁÎÄ ÆÏÒ ÌÉÂÒÁÒÉÅÓȢ !Ó Á ÌÉÂÒÁÒÙ 
ÕÓÅÒȟ ÙÏÕ ÃÁÎ ÎÏ× ÄÅÔÅÒÍÉÎÅ ×ÈÅÔÈÅÒ ÔÈÁÔ ÂÏÏË ÉÓ ÒÅÁÌÌÙ ×ÈÁÔ ÙÏÕȭÒÅ 
ÌÏÏËÉÎÇ ÆÏÒ ÂÅÆÏÒÅ ÙÏÕ ÒÅÑÕÅÓÔ ÉÔȟ ÎÏÔ ÁÆÔÅÒ×ÁÒÄ ɀ ÁÎÄ ÉÎ ÓÏÍÅ ÃÁÓÅÓȟ 
ÔÈÅ ÄÉÇÉÔÁÌ ÓÕÒÒÏÇÁÔÅ ÍÁÙ ÉÎÄÅÅÄ ÂÅ ÁÌÌ ÔÈÁÔ ÙÏÕ ÎÅÅÄȢ ,ÉÂÒÁÒÉÅÓ ÃÁÎ 
ÐÒÏÍÏÔÅ ÔÈÅÓÅ ȬÈÉÄÄÅÎȭ ÖÏÌÕÍÅÓ ÍÏÒÅ ÅÆÆÅÃÔÉÖÅÌÙ ÔÏ ÔÈÅÉÒ ÕÓÅÒÓȟ ×ÈÉÌÅ 
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ÌÉÍÉÔÉÎÇ ÄÅÌÉÖÅÒÙ ÃÏÓÔÓ ÔÏ ÊÕÓÔ ÔÈÏÓÅ ÉÔÅÍÓ ÔÈÁÔ ÁÒÅ ÔÒÕÌÙ ×ÁÎÔÅÄȢ 4ÈÉÓ 
ÂÒÏ×ÓÁÂÌÅ ÁÎÄȾÏÒ ÓÅÁÒÃÈÁÂÌÅ ÄÉÇÉÔÁÌ ÓÕÒÒÏÇÁÔÅɂ×ÈÉÃÈ ÉÓ ÔÈÅ ÑÕÁÌÉÔÙ 
ÌÅÖÅÌ ÔÈÁÔ ÍÏÓÔ ÏÆ ÔÈÅ 'ÏÏÇÌÅ ÍÁÓÓ ÄÉÇÉÔÉÚÅÄ ÓÃÁÎÓ ÁÒÅ ÁÉÍÅÄ ÁÔɂÉÓ 
ÎÏÔ Á ÒÅÐÌÁÃÅÍÅÎÔ ÆÏÒ ÔÈÅ ÏÒÉÇÉÎÁÌ ÐÒÉÎÔ ÂÏÏËȟ ÁÎÄ ×ÁÓ ÎÅÖÅÒ 
ÉÎÔÅÎÄÅÄ ÔÏ ÂÅȢ 

4Ï ÏÕÒ ÓÃÈÏÌÁÒÓ ×ÈÏ ×ÏÒÒÙ ÔÈÁÔ ×Å ÁÒÅ ÏÕÔÓÏÕÒÃÉÎÇ ÏÕÒ ÌÉÂÒÁÒÙ 
ÃÏÌÌÅÃÔÉÏÎÓ ÁÎÄ ÓÅÒÖÉÃÅÓ ÔÏ 'ÏÏÇÌÅȟ ÁÇÁÉÎ ) ×ÁÎÔ ÔÏ ÓÁÙȡ ÐÌÅÁÓÅ ÄÏÎȭÔ 
×ÏÒÒÙ ÏÎ ÔÈÉÓ ÓÃÏÒÅ ÅÉÔÈÅÒȢ &ÁÒ ÆÒÏÍ ÁÂÒÏÇÁÔÉÎÇ ÏÕÒ ÍÉÓÓÉÏÎ ÁÓ 
ÓÔÅ×ÁÒÄÓ ÏÆ ÔÈÅ ÃÕÌÔÕÒÁÌ ÒÅÃÏÒÄȟ ×Å ×ÈÏ ÈÁÖÅ ÏÐÅÎÅÄ ÕÐ ÏÕÒ 
ÃÏÌÌÅÃÔÉÏÎÓ ÔÏ ÄÉÇÉÔÉÚÁÔÉÏÎ ÁÒÅ ÓÈÏÕÌÄÅÒÉÎÇ ÔÈÉÓ ÒÏÌÅ ×ÉÔÈ 
ÖÉÇÏÒȣɏ3ÏÍÅ ÄÉÓÃÕÓÓÉÏÎ ÏÆ (ÁÔÈÉ4ÒÕÓÔɐȣ 4ÈÅ ÄÉÇÉÔÁÌ ÌÉÂÒÁÒÙ ÏÆ ÔÈÅ 
ÆÕÔÕÒÅ ÒÅÓÉÄÅÓ ÎÏÔ ×ÉÔÈ 'ÏÏÇÌÅȟ ÂÕÔ ×ÉÔÈ ÕÓȢ !ÎÄ ×Å ÁÒÅ ÂÕÉÌÄÉÎÇ ÉÔ 
ÔÏÄÁÙȢ 

Berkeley and the rest of UC didn’t plan to Throw Out All the Books. I 
never believed that they did. I wonder at some smaller institutions that 
seem to have felt otherwise. 

The handful of comments are nearly all congratulatory—and this is 
indeed an excellent essay, one that probably deserves reading in the 
original.  

The Fight over the Google of All Libraries: An (Updated) Wired.com 
FAQ 
With “Google of All Libraries” in the headline and “words printed on 
dead trees” not too far below, it’s fair to assume I’m biased against Ryan 
Singel’s February 18, 2010 piece at Wired as being, well, typical Wired 
coverage. But let’s see what’s here—starting with the lead paragraph, 
where Singel seems to imply that Google always planned the vast set of 
enterprises in GBS2: 

'ÏÏÇÌÅȭÓ ÐÌÁÎ ÔÏ ÄÉÇÉÔÉÚÅ ÔÈÅ ×ÏÒÌÄȭÓ ÂÏÏËÓ ÉÎÔÏ Á ÃÏÍÂÉÎÁÔÉÏÎ 
ÒÅÓÅÁÒÃÈ ÌÉÂÒÁÒÙ ÁÎÄ ÂÏÏËÓÔÏÒÅ ÓÔÁÒÔÅÄ ÉÎ άΪΪά ×ÈÅÎ ÉÔ ÆÉÒÓÔ ÂÅÇÁÎ 
ÓÃÁÎÎÉÎÇ ÂÏÏËÓ ×ÉÔÈÏÕÔ ÐÅÒÍÉÓÓÉÏÎ ÆÒÏÍ ÁÕÔÈÏÒÓȢ 4ÈÅ 'ÏÏÇÌÅ 
"ÏÏËÓ ÐÒÏÊÅÃÔ ÈÁÓ ÓÉÎÃÅ ÇÒÏ×Î ÉÎÔÏ ÁÎ ÅÐÉÃ ÌÅÇÁÌ ÂÁÔÔÌÅ ÐÉÔÔÉÎÇ 
'ÏÏÇÌÅ ÁÎÄ Á ÃÏÁÌÉÔÉÏÎ ÏÆ ÁÕÔÈÏÒÓ ÁÎÄ ÐÕÂÌÉÓÈÅÒÓ ×ÈÏ ÏÒÉÇÉÎÁÌÌÙ 
ÓÕÅÄ ÔÈÅ ÓÅÁÒÃÈ ÅÎÇÉÎÅ ÁÇÁÉÎÓÔ Á ÓÍÁÌÌ ÁÒÍÙ ÏÆ ÁÃÁÄÅÍÉÃÓȟ ÏÐÅÎ-
ÓÏÕÒÃÅ ÁÄÖÏÃÁÔÅÓȟ 'ÏÏÇÌÅ ÃÏÍÐÅÔÉÔÏÒÓ ÁÎÄ Á ÍÅÄÌÅÙ ÏÆ ÁÕÔÈÏÒÓȢ 

Had you asked Google in 2002, I suspect it might have disclaimed 
“research library” and would almost certainly have disclaimed 
“bookstore,” but I could be wrong. Meanwhile, the next sentence could 
be a good reminder of why Judge Chin was, looking back on it, unlikely 
to approve GBS: 

http://www.cdlib.org/cdlinfo/2010/02/16/hurtling-toward-the-finish-line-should-the-google-books-settlement-be-approved/
http://www.cdlib.org/cdlinfo/2010/02/16/hurtling-toward-the-finish-line-should-the-google-books-settlement-be-approved/
http://www.wired.com/business/2010/02/the-fight-over-the-worlds-greatest-library-the-wiredcom-faq/
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4ÈÅ *ÕÓÔÉÃÅ $ÅÐÁÒÔÍÅÎÔȭÓ ÁÎÔÉÔÒÕÓÔ ÄÉÖÉÓÉÏÎ ÈÁÓ Ô×ÉÃÅ ×ÅÉÇÈÅÄ ÉÎ 
ÁÇÁÉÎÓÔ ÔÈÅ ÓÅÔÔÌÅÍÅÎÔȟ ÄÉÍÍÉÎÇ 'ÏÏÇÌÅȭÓ ÃÈÁÎÃÅÓ ÏÆ ÃÏÎÖÉÎÃÉÎÇ Á 
ÆÅÄÅÒÁÌ ÊÕÄÇÅ ÔÏ ÌÅÔ ÉÔ ÓÌÉÃÅ ÔÈÒÏÕÇÈ ÓÔÉÆÌÉÎÇ ÃÏÐÙÒÉÇÈÔ ÌÁ× ÔÏ 
ÃÒÅÁÔÅ Á ÖÉÂÒÁÎÔ ÏÎÌÉÎÅ ÌÉÂÒÁÒÙȢ ɏ%ÍÐÈÁÓÉÓ ÁÄÄÅÄȢɐ 

Just at a guess, no Federal judge is likely to feel it’s the judge’s job to 
overturn decades and centuries of legislation, to “slice through stifling 
copyright law.” 

I could also question the flat statement that “Google was prepared to 
defend itself on [fair use] grounds before getting a better deal”; I guess 
we’ll eventually find out. Singel is absolutely clear as to the motives of 
AAP and AG, and he apparently thinks that the rights of rightsholders 
have nothing to do with it. He says it’s this simple: “Once they saw 
Google using snippets of the books in search results and making money 
off it, they decided they deserved some of it. After all, they wrote the 
books. At least some of them, anyway.” 

We’re into classic Wired territory. Those blessed as Good Guys 
always have pure motives; those not so blessed are always impure. The 
reporting is sloppy (he says the one-free-computer-per-library is for 
academic as well as public libraries). He’s certain that libraries will be 
forced to buy lots and lots of subscriptions (no matter what the price is, 
apparently) because demand will be so overwhelming. 

It could be worse. If you’re one of those who cheers “the library of 
the future” you might find this FAQ interesting. 

Virginia Makes the Google Settlement Better for Libraries 
This Peter Hirtle post on March 21, 2010 at LibraryLaw Blog focuses on 
the revised agreement between the University of Virginia and Google, 
which made the previous agreement conform to GBS2—but also 
contained “two improvements over other amended agreements (such as 
Michigan’s) that have important implications for everyone interested in 
the settlement.” 

4ÈÅ ÆÉÒÓÔ ÉÍÐÏÒÔÁÎÔ ÃÈÁÎÇÅ ÃÏÎÃÅÒÎÓ Ï×ÎÅÒÓÈÉÐ ÏÆ ÔÈÅ ÓÃÁÎÓ ÏÆ ÔÈÅ 
ÐÕÂÌÉÃ ÄÏÍÁÉÎ ×ÏÒËÓȢ )Î ÔÈÅ ÉÎÉÔÉÁÌ ÃÏÎÔÒÁÃÔÓ ɉÓÕÃÈ ÁÓ ÔÈÏÓÅ ×ÉÔÈ 
-ÉÃÈÉÇÁÎ ÁÎÄ #ÁÌÉÆÏÒÎÉÁɊȟ 'ÏÏÇÌÅ ÒÅÔÁÉÎÅÄ Ï×ÎÅÒÓÈÉÐ ÏÆ ÔÈÅ ÓÃÁÎÓ ÏÆ 
ÐÕÂÌÉÃ ÄÏÍÁÉÎ ÂÏÏËÓȢ 7ÈÉÌÅ 'ÏÏÇÌÅ ×ÁÓ ÒÅÑÕÉÒÅÄ ÔÏ ÍÁËÅ ÔÈÅ ÓÃÁÎÓ 
ÐÕÂÌÉÃÌÙ ÁÖÁÉÌÁÂÌÅ ÆÏÒ ÆÒÅÅȟ ÌÉÂÒÁÒÉÅÓ ×ÅÒÅ ÓÏÍÅ×ÈÁÔ ÌÉÍÉÔÅÄ ÉÎ ×ÈÁÔ 
ÔÈÅÙ ÃÏÕÌÄ ÄÏ ×ÉÔÈ ÔÈÏÓÅ ÓÃÁÎÓȢ &ÏÒ ÅØÁÍÐÌÅȟ ÔÈÅÙ ÃÏÕÌÄ ÎÏÔ ÕÓÅ ÔÈÅ 
ÓÃÁÎÓ ÉÎ Á ÐÒÉÎÔ-ÏÎ-ÄÅÍÁÎÄ ɉ0/$Ɋ ÏÐÅÒÁÔÉÏÎȟ ÎÏÒ ÃÏÕÌÄ ÔÈÅÙ ÏÆÆÅÒ ÔÈÅ 
ÓÃÁÎÓ ÔÏ 'ÏÏÇÌÅȭÓ ÃÏÍÐÅÔÉÔÏÒÓȢ 4ÈÅ ÒÅÓÔÒÉÃÔÉÏÎÓ ÌÁÓÔÅÄ ÆÏÒÅÖÅÒȣ 
ɏ-ÉÃÈÉÇÁÎ ÉÍÐÒÏÖÅÄ ÔÈÉÓȢɐ 

6ÉÒÇÉÎÉÁȭÓ ÒÅÖÉÓÅÄ ÁÇÒÅÅÍÅÎÔ ÉÍÐÒÏÖÅÓ ÏÎ -ÉÃÈÉÇÁÎȭÓ ÃÈÁÎÇÅÓȢ 
3ÅÃÔÉÏÎ ήȢΫΪɉÄɊ ÏÆ 56!ȭÓ ÒÅÖÉÓÅÄ ÁÇÒÅÅÍÅÎÔ ÓÔÉÐÕÌÁÔÅÓ ÔÈÁÔ ÁÌÌ 

http://blog.librarylaw.com/librarylaw/2010/03/virginia-makes-the-google-settlement-better-for-libraries.html
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ÒÅÓÔÒÉÃÔÉÏÎÓ ÏÎ ÔÈÅ ÕÓÅ ÏÆ ÔÈÅ ÐÕÂÌÉÃ ÄÏÍÁÉÎ ÓÃÁÎÓ ÔÅÒÍÉÎÁÔÅ ÁÆÔÅÒ Ϋί 
ÙÅÁÒÓȣ 

4ÈÅ ÓÅÃÏÎÄ ÍÁÊÏÒ ÉÍÐÒÏÖÅÍÅÎÔ ÉÎ 6ÉÒÇÉÎÉÁȭÓ ÃÏÎÔÒÁÃÔ ÃÏÎÃÅÒÎÓ ÔÈÅ 
ÐÒÉÃÉÎÇ ÏÆ ÔÈÅ ÉÎÓÔÉÔÕÔÉÏÎÁÌ ÓÕÂÓÃÒÉÐÔÉÏÎȢ /ÎÅ ÏÆ ÔÈÅ ÇÒÅÁÔ ÕÎËÎÏ×ÎÓ 
ÉÎ ÔÈÅ ÓÅÔÔÌÅÍÅÎÔ ÉÓ ÈÏ× ÍÕÃÈ ÔÈÅ ÉÎÓÔÉÔÕÔÉÏÎÁÌ ÓÕÂÓÃÒÉÐÔÉÏÎ ×ÉÌÌ 
ÃÏÓÔȢ 3ÉÎÃÅ ÔÈÅ ÏÎÌÙ ÃÏÍÐÁÒÁÂÌÅ ÄÁÔÁÂÁÓÅɂ'ÏÏÇÌÅȭÓ Ï×Î ÍÁÓÓÉÖÅ 
ÃÏÍÐÉÌÁÔÉÏÎ ÏÆ ÐÕÂÌÉÃ ÄÏÍÁÉÎ ÂÏÏËÓɂ ÉÓ ÏÆÆÅÒÅÄ ÔÏ ÔÈÅ ÐÕÂÌÉÃ ÆÏÒ 
ÆÒÅÅȟ ÏÎÅ ÃÏÕÌÄ ÁÒÇÕÅ ÔÈÁÔ ÔÈÅ ÓÕÂÓÃÒÉÐÔÉÏÎ ÃÏÓÔ ÏÆ Á ÄÁÔÁÂÁÓÅ ÏÆ 
ÃÏÐÙÒÉÇÈÔÅÄ ÂÕÔ ÏÕÔ-ÏÆ-ÐÒÉÎÔ ÂÏÏËÓ ÓÈÏÕÌÄ ÂÅ ÖÅÒÙȟ ÖÅÒÙ ÌÏ×Ȣ /Î ÔÈÅ 
ÏÔÈÅÒ ÈÁÎÄȟ ÉÆ ÔÈÅ "ÏÏËÓ 2ÉÇÈÔÓ 2ÅÇÉÓÔÒÙ ÒÅÑÕÉÒÅÄ 'ÏÏÇÌÅ ÔÏ ÆÏÌÌÏ× 
ÔÈÅ ÍÏÄÅÌ ÏÆ ÓÏÍÅ ÏÆ ÔÈÅ ÃÏÍÍÅÒÃÉÁÌ ÄÁÔÁÂÁÓÅÓ ÏÆ ÐÕÂÌÉÃ ÄÏÍÁÉÎ 
ÁÎÄ ÃÏÐÙÒÉÇÈÔÅÄ ÂÏÏËÓ ÁÎÄ ÎÅ×ÓÐÁÐÅÒÓɂÁ ÍÏÄÅÌ ÔÈÁÔ ÔÒÉÅÓ ÔÏ ÓÅÌÌ Á 
ÓÍÁÌÌ ÎÕÍÂÅÒ ÏÆ ÓÕÂÓÃÒÉÐÔÉÏÎÓ ÁÔ Á ÖÅÒÙ ÈÉÇÈ ÃÏÓÔɂÔÈÅ ÐÒÉÃÅ ÃÏÕÌÄ 
ÂÅ ÑÕÉÔÅ ÈÉÇÈȢ ȢȢ 

The second has to do with pricing for the institutional subscriptions. You 
can read it in the original. I’m struck by this paragraph, however: 

4ÈÅÒÅ ÉÓ ÎÏ ÄÉÓÃÕÓÓÉÏÎ ÏÆ ÔÈÅ ÐÒÉÖÁÃÙ ÏÆ ÕÓÅÒÓ ÏÆ ÔÈÅ ÉÎÓÔÉÔÕÔÉÏÎÁÌ 
ÓÕÂÓÃÒÉÐÔÉÏÎȟ ÂÕÔ ÔÈÉÓ ÄÏÅÓÎȭÔ ÃÏÎÃÅÒÎ ÍÅȢ 4ÈÉÓ ÉÓ Á ÍÁÒËÅÔÉÎÇ 
ÉÓÓÕÅȢ )Æ 'ÏÏÇÌÅ ÄÏÅÓ ÎÏÔ ÏÆÆÅÒ ÉÎ ÔÈÅ ÉÎÓÔÉÔÕÔÉÏÎÁÌ ÓÕÂÓÃÒÉÐÔÉÏÎ ÔÈÅ 
ÐÒÏÔÅÃÔÉÏÎÓ ÆÏÒ ÒÅÁÄÅÒ ÐÒÉÖÁÃÙ ÔÈÁÔ ÌÉÂÒÁÒÉÅÓ ÄÅÍÁÎÄ ÆÒÏÍ ÁÌÌ ÏÆ 
ÔÈÅÉÒ ÔÈÉÒÄ-ÐÁÒÔÙ ÖÅÎÄÏÒÓȟ ÔÈÅÎ ÔÈÅ ÌÉÂÒÁÒÉÅÓ ÓÈÏÕÌÄ ÒÅÆÕÓÅ ÔÏ 
ÓÕÂÓÃÒÉÂÅ ÔÏ ÔÈÅ ÄÁÔÁÂÁÓÅȢ 3ÉÎÃÅ ÔÈÅ ÓÅÔÔÌÅÍÅÎÔ ÄÅÍÁÎÄÓ ×ÉÄÅ-
ÓÐÒÅÁÄ ÓÕÂÓÃÒÉÐÔÉÏÎÓȟ 'ÏÏÇÌÅ ×ÏÕÌÄ ÂÅ ÆÏÒÃÅÄ ÔÏ ÁÍÅÎÄ ÉÔÓ ÐÏÌÉÃÉÅÓȢ 
)Æ ÌÉÂÒÁÒÉÅÓ ÄÏ ÎÏÔ ×ÁÎÔ ÔÏ ÅØÅÒÔ ÔÈÅÉÒ ÍÁÒËÅÔ ÉÎÆÌÕÅÎÃÅȟ ÔÈÅÙ ÈÁÖÅ 
ÏÎÌÙ ÔÈÅÍÓÅÌÖÅÓ ÔÏ ÂÌÁÍÅȢ 

The word “cavalier” springs to mind and it’s hard to dislodge it. The 
participating libraries have the most clout with Google; surely they could 
be expected to fight for privacy rather than saying “don’t like it, don’t 
subscribe”? 

Google Book Settlement Market Analysis Q&A 
Norman Oder wrote this for Library Journal on April 22, 2010, 
considering these questions: 

(Ï× ÍÁÎÙ ÌÉÂÒÁÒÉÅÓ ×ÏÕÌÄ ÂÕÙ ÁÃÃÅÓÓ ÔÏ ÔÈÅ ÍÉÌÌÉÏÎÓ ÏÆ ÔÉÔÌÅÓ ÉÎ ÔÈÅ 
'ÏÏÇÌÅ "ÏÏËÓ ÄÁÔÁÂÁÓÅȟ ÁÓÓÕÍÉÎÇ ÔÈÅ ÐÅÎÄÉÎÇ ÓÅÔÔÌÅÍÅÎÔ ÉÓ 
ÁÐÐÒÏÖÅÄȩ (Ï× ÍÕÃÈ ÍÉÇÈÔ ÉÔ ÃÏÓÔȩ 7ÈÏ ×ÏÕÌÄ ÍÁÒËÅÔ ÉÔȩ 

The piece is mostly an interview with Michael Cairns, who prepared a 
paper offering his claims of the likely pricing and market penetration for 
the database. I won’t discuss the paper directly; I’m a little bemused at 
the notion that 47% of public libraries (75% of which serve 25,000 

http://www.libraryjournal.com/article/CA6726978.html?nid=2673&source=link&rid=16973569
http://www.scribd.com/full/30334705?access_key=key-23rh5w2lwcdmcmzph2k4
http://www.scribd.com/full/30334705?access_key=key-23rh5w2lwcdmcmzph2k4
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people or fewer) would pay an average of $21,000 a year for this 
database, and what that would do to the acquisitions budgets of any but 
the few hundred largest libraries. 

Just for fun, I looked at 2009 data. That year, a total of 1,771 public 
libraries spent at least four times as much on materials as the suggested 
$21,000. 2,232 (including all of those) spent at least three times as much 
and 2,932 at least twice as much. When you get to the 47% level, you’re 
including every library with at least $21,000 for all material acquisitions. So 
Cairns seems to believe that demand would be so high that hundreds of 
libraries would cease all other acquisitions in order to pay for it. What 
frightens me is that I’m not sure he was wrong. 

In the interview or article, Cairns says that the subscription would 
offer “potentially great savings over interlibrary loan” and repeats his 
analysis claiming that there are relatively few orphan works (discussed 
earlier). He doesn’t worry about monopolistic pricing: 

) ÄÏ ÔÈÉÎË ÔÈÁÔ 'ÏÏÇÌÅ ÓÅÅËÓ ÍÁØÉÍÕÍ ÅØÐÏÓÕÒÅ ÆÏÒ ÔÈÅ ÃÏÎÔÅÎÔɂ
ÎÏÔ ÏÎÌÙ ÔÏ ÓÕÐÐÏÒÔ ÉÔÓ ÓÔÁÔÅÄ ÍÉÓÓÉÏÎ ÏÆ ÐÒÏÖÉÄÉÎÇ ×ÉÄÅ ÁÎÄ ÂÒÏÁÄ 
ÁÃÃÅÓÓ ÔÏ ÔÈÉÓ ȬÈÉÄÄÅÎȭ ÃÏÎÔÅÎÔȟ ÂÕÔ ÁÌÓÏ ÔÏ ÓÕÐÐÏÒÔ ÏÔÈÅÒ ÂÕÓÉÎÅÓÓ 
ÏÐÐÏÒÔÕÎÉÔÉÅÓ ÔÈÅÙ ÍÁÙ ÉÍÐÌÅÍÅÎÔ ɉÓÕÃÈ ÁÓ ÁÄÖÅÒÔÉÓÉÎÇ ÐÒÏÇÒÁÍÓɊȢ 
!ÎÄ ×ÈÉÌÅ ) ÄÏÎȭÔ ÃÏÖÅÒ ÐÏÔÅÎÔÉÁÌ ÕÓÅÓ ÏÆ ÔÈÅ ÓÃÁÎÎÅÄ ÂÏÏË ÃÏÎÔÅÎÔ 
ÔÏ ÓÕÐÐÏÒÔ ÁÄÖÅÒÔÉÓÉÎÇ ÐÒÏÇÒÁÍÓ ɉÏÒ ÂÕÓÉÎÅÓÓ ÍÏÄÅÌÓɊ ÔÈÅÓÅ ÍÁÙ ÂÅ 
ÌÁÕÎÃÈÅÄ ÁÓ 'ÏÏÇÌÅ ÒÏÌÌÓ ÏÕÔ ÔÈÅ ÏÆÆÅÒÉÎÇȢ 

As for the $21,000 price and assumed 47% market penetration, here’s a nice 
way of saying “I made it up”: 

4ÈÅ ήαГ ÉÓ Á ȬÂÌÅÎÄÅÄȭ ÒÁÔÅ ÉÎ ÔÈÁÔ ) ÁÓÓÕÍÅÄ ÈÉÇÈÅÒ ÏÒ ÌÏ×ÅÒ ÌÅÖÅÌÓ 
ÏÆ ÐÅÎÅÔÒÁÔÉÏÎ ÂÁÓÅÄ ÏÎ ÔÈÅ ÓÉÚÅ ÏÆ ÔÈÅ ÌÉÂÒÁÒÙȢ 7ÉÔÈ ÒÅÓÐÅÃÔ ÔÏ 
ÐÒÉÃÅȟ ÍÙ ÐÒÉÃÅ ÑÕÏÔÅÓ ÁÒÅ ÅÓÔÉÍÁÔÅÓ ÏÆ ×ÈÁÔ ) ÂÅÌÉÅÖÅ ÉÓ ÒÅÁÓÏÎÁÂÌÅȢ 
)ȭÖÅ ÈÁÄ ÓÅÖÅÒÁÌ ÐÅÏÐÌÅ ×ÈÏ ÒÅÖÉÅ×ÅÄ ÔÈÉÓ ÄÏÃÕÍÅÎÔ ÓÕÇÇÅÓÔ ÔÏ ÍÅ 
ÔÈÁÔ ÂÁÓÅÄ ÏÎ ÔÈÅ ÅØÐÅÃÔÅÄ ÂÒÏÁÄ ÁÎÄ ÄÅÅÐ ÄÅÐÔÈ ÏÆ ÔÈÉÓ ÄÁÔÁÂÁÓÅȟ 
ÍÙ ÐÒÉÃÉÎÇ ÉÓ ÌÏ× ÖÅÒÓÕÓ ÓÏÍÅ ÏÔÈÅÒ ÁÇÇÒÅÇÁÔÅÄ ÄÁÔÁÂÁÓÅÓ ×ÉÔÈ 
ÓÕÂÓÔÁÎÔÉÁÌÌÙ ÌÅÓÓ ÃÏÎÔÅÎÔȢ /Î ÔÈÅ ÏÔÈÅÒ ÈÁÎÄȟ ) ÁÍ ÓÕÒÅ ÔÈÅÒÅ ÁÒÅ 
ÓÏÍÅ ×ÈÏ ÔÈÉÎË ΗάΫȟΪΪΪ ÉÓ ÐÒÅÔÔÙ ÓÔÅÅÐȢ 

Cairns didn’t think Google would handle sales directly; he thought they’d 
work through somebody like Gale, OCLC or EBSCO. He arrives at an 
estimate of $22 per title per year in value to Google—and it’s interesting to 
note that even with Cairns’ fairly optimistic pricing and penetration, the 
resulting database is relatively small peanuts for Google, yielding 
considerably less than $300 million per year. 
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ÖÿÌs¥÷±s¥¥čùcÏÏÄó¦ÏðùÈUĉc ùËÏû 
Here’s a fun pair of pieces: The first by Leonid Taycher, a Google 
software engineer, posted August 5, 2010 on Google Books Search—and 
the second by Joe Stoker published August 9, 2010 at ars technica. 

The title of the first piece: “Books of the world, stand up and be 
counted! All 129,864,880 of you.” 

7ÈÅÎ ÙÏÕ ÁÒÅ ÐÁÒÔ ÏÆ Á ÃÏÍÐÁÎÙ ÔÈÁÔ ÉÓ ÔÒÙÉÎÇ ÔÏ ÄÉÇÉÔÉÚÅ ÁÌÌ ÔÈÅ 
ÂÏÏËÓ ÉÎ ÔÈÅ ×ÏÒÌÄȟ ÔÈÅ ÆÉÒÓÔ ÑÕÅÓÔÉÏÎ ÙÏÕ ÏÆÔÅÎ ÇÅÔ ÉÓȡ Ȱ*ÕÓÔ ÈÏ× 
ÍÁÎÙ ÂÏÏËÓ ÁÒÅ ÏÕÔ ÔÈÅÒÅȩȱ 

7ÅÌÌȟ ÉÔ ÁÌÌ ÄÅÐÅÎÄÓ ÏÎ ×ÈÁÔ ÅØÁÃÔÌÙ ÙÏÕ ÍÅÁÎ ÂÙ Á ȰÂÏÏËȢȱ 7ÅȭÒÅ 
ÎÏÔ ÇÏÉÎÇ ÔÏ ÃÏÕÎÔ ×ÈÁÔ ÌÉÂÒÁÒÙ ÓÃÉÅÎÔÉÓÔÓ ÃÁÌÌ Ȱ×ÏÒËÓȟȱ ÔÈÏÓÅ ÅÌÕÓÉÖÅ 
ȰÄÉÓÔÉÎÃÔ ÉÎÔÅÌÌÅÃÔÕÁÌ ÏÒ ÁÒÔÉÓÔÉÃ ÃÒÅÁÔÉÏÎÓȢȱ )Ô ÍÁËÅÓ ÓÅÎÓÅ ÔÏ 
ÃÏÎÓÉÄÅÒ ÁÌÌ ÅÄÉÔÉÏÎÓ ÏÆ Ȱ(ÁÍÌÅÔȱ ÓÅÐÁÒÁÔÅÌÙȟ ÁÓ ×Å ×ÏÕÌÄ ÌÉËÅ ÔÏ 
ÄÉÓÔÉÎÇÕÉÓÈ ÂÅÔ×ÅÅÎɂÁÎÄ ÓÃÁÎɂÂÏÏËÓ ÃÏÎÔÁÉÎÉÎÇȟ ÆÏÒ ÅØÁÍÐÌÅȟ 
ÄÉÆÆÅÒÅÎÔ ÆÏÒÅ×ÏÒÄÓ ÁÎÄ ÃÏÍÍÅÎÔÁÒÉÅÓȢ 

He says they like the definition of a “tome,” an “idealized bound 
volume.” I’d be inclined to think of this as an edition or a manifestation. 
(As Taycher notes, even that has problems—several pamphlets bound 
together by a library count as one book, while paperback and hardback 
versions of the same text—even typeset identically, as in a trade 
paperback—count as two.) He says Google’s definition is close to what 
ISBNs should represent, but there are problems with ISBNs as well. And 
LCCNs and Worldcat accession numbers identify “bibliographic entities” 
rather than books. 

Then Taycher goes through the reasoning process that leads them 
from masses of metadata (leading to about 600 million records, or a 
billion with clear duplicates) down to a more likely number. 

7ÈÅÎ ÅÖÁÌÕÁÔÉÎÇ ÒÅÃÏÒÄ ÓÉÍÉÌÁÒÉÔÙȟ ÎÏÔ ÁÌÌ ÁÔÔÒÉÂÕÔÅÓ ÁÒÅ ÃÒÅÁÔÅÄ 
ÅÑÕÁÌȢ &ÏÒ ÅØÁÍÐÌÅȟ ×ÈÅÎ Ô×Ï ÒÅÃÏÒÄÓ ÃÏÎÔÁÉÎ ÔÈÅ ÓÁÍÅ )3". ÔÈÉÓ ÉÓ 
Á ÖÅÒÙ ÓÔÒÏÎÇ ɉÂÕÔ ÎÏÔ ÁÂÓÏÌÕÔÅɊ ÓÉÇÎÁÌ ÔÈÁÔ ÔÈÅÙ ÄÅÓÃÒÉÂÅ ÔÈÅ ÓÁÍÅ 
ÂÏÏËȟ ÂÕÔ ÉÆ ÔÈÅÙ ÃÏÎÔÁÉÎ ÄÉÆÆÅÒÅÎÔ )3".Óȟ ÔÈÅÎ ÔÈÅÙ ÄÅÆÉÎÉÔÅÌÙ 
ÄÅÓÃÒÉÂÅ ÄÉÆÆÅÒÅÎÔ ÂÏÏËÓȢ 7Å ÔÒÕÓÔ /#,# ÁÎÄ ,##. ÎÕÍÂÅÒ 
ÓÉÍÉÌÁÒÉÔÙ ÓÌÉÇÈÔÌÙ ÌÅÓÓȟ ÂÏÔÈ ÂÅÃÁÕÓÅ ÏÆ ÔÈÅ ÉÎÃÏÎÓÉÓÔÅÎÃÉÅÓ ÎÏÔÅÄ 
ÁÂÏÖÅ ÁÎÄ ÂÅÃÁÕÓÅ ÔÈÅÓÅ ÎÕÍÂÅÒÓ ÄÏ ÎÏÔ ÈÁÖÅ ÃÈÅÃËÓÕÍÓȟ ÓÏ 
ÃÁÔÁÌÏÇÅÒÓ ÈÁÖÅ Á ÔÅÎÄÅÎÃÙ ÔÏ ÍÉÓÔÙÐÅ ÔÈÅÍȢ 

7Å ÐÕÔ ÅÖÅÎ ÌÅÓÓ ÔÒÕÓÔ ÉÎ ÔÈÅ ȰÆÒÅÅ-ÆÏÒÍȱ ÁÔÔÒÉÂÕÔÅÓ ÓÕÃÈ ÁÓ ÔÉÔÌÅÓȟ 
ÁÕÔÈÏÒ ÎÁÍÅÓ ÁÎÄ ÐÕÂÌÉÓÈÅÒ ÎÁÍÅÓȢ &ÏÒ ÅØÁÍÐÌÅȟ ÁÒÅ Ȱ,ÅÃÔÕÒÅ .ÏÔÅÓ 
ÉÎ #ÏÍÐÕÔÅÒ 3ÃÉÅÎÃÅȟ 6ÏÌÕÍÅ Ϋάέήȱ ÁÎÄ Ȱ0ÒÏÃÅÅÄÉÎÇÓ ÏÆ ÔÈÅ ήÔÈ 
ÉÎÔÅÒÎÁÔÉÏÎÁÌ ÓÙÍÐÏÓÉÕÍ ÏÎ ,ÏÇÉÃÁÌ &ÏÕÎÄÁÔÉÏÎÓ ÏÆ #ÏÍÐÕÔÅÒ 
3ÃÉÅÎÃÅȱ ÔÈÅ ÓÁÍÅ ÂÏÏËȩ 4ÈÅÙ ÁÒÅ ÉÎÄÅÅÄȟ ÂÕÔ ÔÈÅÒÅȭÓ ÎÏ ×ÁÙ ÆÏÒ Á 

http://booksearch.blogspot.com/2010/08/books-of-world-stand-up-and-be-counted.html
http://arstechnica.com/science/2010/08/googles-count-of-130-million-books-is-probably-bunk/
http://www.eyrie.org/~zednenem/2003/08/16/biblio
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ÃÏÍÐÕÔÅÒ ÔÏ ËÎÏ× ÔÈÁÔ ÆÒÏÍ ÔÉÔÌÅÓ ÁÌÏÎÅȢ 7Å ÈÁÖÅ ÔÏ ÄÅÁÌ ×ÉÔÈ ÔÈÅÓÅ 
ÄÉÆÆÅÒÅÎÃÅÓ ÂÅÔ×ÅÅÎ ÃÁÔÁÌÏÇÉÎÇ ÐÒÁÃÔÉÃÅÓ ÁÌÌ ÔÈÅ ÔÉÍÅȢ 

7Å ÔÅÎÄ ÔÏ ÒÅÌÙ ÏÎ ÐÕÂÌÉÓÈÅÒ ÎÁÍÅÓȟ ÁÓ ÔÈÅÙ ÁÒÅ ÃÁÔÁÌÏÇÅÄȟ ÅÖÅÎ 
ÌÅÓÓȢ 7ÈÉÌÅ ÐÕÂÌÉÓÈÅÒÓ ÁÒÅ ÖÅÒÙ ÐÒÏÔÅÃÔÉÖÅ ÏÆ ÔÈÅÉÒ ÎÁÍÅÓȟ ÃÁÔÁÌÏÇÅÒÓ 
ÁÒÅ ÍÕÃÈ ÌÅÓÓ ÓÏȢ #ÏÎÓÉÄÅÒ Ô×Ï ÒÅÃÏÒÄÓ ÆÏÒ Ȱ!Ô ÔÈÅ -ÏÕÎÔÁÉÎÓ ÏÆ 
-ÁÄÎÅÓÓ ÁÎÄ /ÔÈÅÒ 4ÁÌÅÓ ÏÆ 4ÅÒÒÏÒȱ ÂÙ (Ȣ0Ȣ ,ÏÖÅÃÒÁÆÔȟ ÐÕÂÌÉÓÈÅÄ ÉÎ 
ΫγαΫȢ /ÎÅ ÃÌÁÉÍÓ ÔÈÁÔ ÔÈÅ ÂÏÏË ÉÔ ÄÅÓÃÒÉÂÅÓ ÈÁÓ ÂÅÅÎ ÐÕÂÌÉÓÈÅÄ ÂÙ 
"ÁÌÌÁÎÔÉÎÅ "ÏÏËÓȟ ÁÎÏÔÈÅÒ ÔÈÁÔ ÔÈÅ ÐÕÂÌÉÓÈÅÒ ÉÓ "ÅÁÇÌÅ "ÏÏËÓȢ )Ó ÔÈÉÓ 
ÏÎÅ ÂÏÏË ÏÒ Ô×Ïȩ 4ÈÉÓ ÉÓ Á ÍÙÓÔÅÒÙȟ ÓÉÎÃÅ "ÅÁÇÌÅ "ÏÏËÓ ÉÓ ÎÏÔ Á 
ËÎÏ×Î ÐÕÂÌÉÓÈÅÒȢ /ÎÌÙ ÌÏÏËÉÎÇ ÁÔ ÔÈÅ ÁÃÔÕÁÌ ÃÏÖÅÒ ÏÆ ÔÈÅ ÂÏÏË ×ÉÌÌ 
ÃÌÅÁÒ ÔÈÉÓ ÕÐȢ 4ÈÅ ÂÏÏË ÉÓ ÐÕÂÌÉÓÈÅÄ ÂÙ "ÁÌÌÁÎÔÉÎÅ ÁÓ ÐÁÒÔ ÏÆ Ȱ! 
"ÅÁÇÌÅ (ÏÒÒÏÒ #ÏÌÌÅÃÔÉÏÎȱȟ ×ÈÉÃÈ ÁÐÐÅÁÒÓ ÔÏ ÈÁÖÅ ÂÅÅÎ ÍÉÓÔÁËÅÎÌÙ 
ÃÁÔÁÌÏÇÅÄ ÁÓ Á ÐÕÂÌÉÓÈÅÒ ÎÁÍÅ ÂÙ Á ÈÁÒÒÉÅÄ ÌÉÂÒÁÒÉÁÎȢ 7Å ÁÌÓÏ ÕÓÅ 
ÐÕÂÌÉÃÁÔÉÏÎ ÙÅÁÒÓȟ ÖÏÌÕÍÅ ÎÕÍÂÅÒÓȟ ÁÎÄ ÏÔÈÅÒ ÉÎÆÏÒÍÁÔÉÏÎȢ 

All that yields around 210 million—but that includes microforms, audio 
recordings, videos, maps and other stuff. Google arrives at “about 146 
million” after excluding all those, and estimate that serials account for 
about 16 million “bound serial and government document volumes.” 
Leaving the final count: 

!ÆÔÅÒ ×Å ÅØÃÌÕÄÅ ÓÅÒÉÁÌÓȟ ×Å ÃÁÎ ÆÉÎÁÌÌÙ ÃÏÕÎÔ ÁÌÌ ÔÈÅ ÂÏÏËÓ ÉÎ ÔÈÅ 
×ÏÒÌÄȢ 4ÈÅÒÅ ÁÒÅ ΫάγȟβΰήȟββΪ ÏÆ ÔÈÅÍȢ !Ô ÌÅÁÓÔ ÕÎÔÉÌ 3ÕÎÄÁÙȢ 

It’s fair to say ars technica isn’t entirely convinced, given the title of the 
second piece: “Google’s count of 130 million books is probably bunk.” 
Stoker cites the Google post and says: 

)ÔȭÓ Á ÌÁÒÇÅȟ ÏÆÆÉÃÉÁÌ-ÓÏÕÎÄÉÎÇ ÎÕÍÂÅÒȟ ÁÎÄ ÔÈÅ ÅØÐÌÁÎÁÔÉÏÎ ÆÏÒ ÈÏ× 
'ÏÏÇÌÅ ÁÒÒÉÖÅÄ ÁÔ ÉÔ ÉÎÖÏÌÖÅÓ Á ÎÕÍÂÅÒ ÏÆ ÁÃÒÏÎÙÍÓ ÁÎÄ ÔÅÒÍÓ ÔÈÁÔ 
×ÉÌÌ ÂÅ ÕÎÆÁÍÉÌÉÁÒ ÔÏ ÍÏÓÔ ÏÆ ÔÈÏÓÅ ×ÈÏ ÒÅÁÄ ÔÈÅ ÐÏÓÔȢ )ÔȭÓ ÁÌÓÏ ÑÕÉÔÅ 
ÌÉËÅÌÙ ÔÏ ÂÅ ÃÏÍÐÌÅÔÅ ÂÕÎËȢ 

Why? Because “GBS’s metadata collection is riddled with errors of every 
sort.” This leads into a discussion of Geoffrey Nunberg and the state of 
GBS metadata, and of course Google’s tendency to blame libraries for the 
errors. 

)ÔȭÓ ÁÌÓÏ ÔÈÅ ÃÁÓÅ ÔÈÁÔȟ ÁÓÉÄÅ ÆÒÏÍ ÁÎÙ ÌÉÂÒÁÒÙ- ÏÒ 'ÏÏÇÌÅ-ÉÎÄÕÃÅÄ 
ÍÅÔÁÄÁÔÁ ÅÒÒÏÒÓȟ ÐÕÂÌÉÓÈÅÒÓ ÔÈÅÍÓÅÌÖÅÓ ÃÁÎ ÂÅ ÒÅÍÁÒËÁÂÌÙ ÃÁÒÅÌÅÓÓ 
ÁÂÏÕÔ ÈÏ× ÔÈÅÙ ÍÁÒË ÄÉÆÆÅÒÅÎÔ ÅÄÉÔÉÏÎÓ ÏÆ ÔÈÅ ÓÁÍÅ ×ÏÒËȢ %ÄÉÔÉÏÎÓ ÏÆ 
ÉÍÐÏÒÔÁÎÔ ×ÏÒËÓ ÔÈÁÔ ÃÁÎ ÏÎÌÙ ÂÅ ÔÏÌÄ ÁÐÁÒÔ ÂÙ ÁÎ ÅØÁÍÉÎÁÔÉÏÎ ÏÆ 
ÓÉÇÎÁÔÕÒÅ ÃÈÁÎÇÅÓ ÉÎ ÔÈÅÉÒ ÔÅØÔ ÁÒÅ ÔÈÅ ÓÔÕÆÆ ÏÆ ÂÉÂÌÉÏÐÈÉÌÅ ÌÏÒÅȢ !ÎÄ 
ÈÏ× ÍÁÎÙ ÅÒÒÏÒÓ ÍÕÓÔ ÂÅ ÃÏÒÒÅÃÔÅÄ ÁÎÄ ÓÕÂÔÌÅ ÆÉØÅÓ ÍÁÄÅ ÉÎ 
ÂÅÔ×ÅÅÎ ÐÒÉÎÔÉÎÇÓ ÂÅÆÏÒÅ Á ȰÎÅ× ÐÒÉÎÔÉÎÇȱ ÇÅÔÓ ÐÒÏÍÏÔÅÄ ÔÏ Á ȰÎÅ× 
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ÅÄÉÔÉÏÎȱɂÔÈÅ ÁÎÓ×ÅÒ ÃÁÎ ÖÁÒÙ ÆÒÏÍ ÐÕÂÌÉÓÈÅÒ ÔÏ ÐÕÂÌÉÓÈÅÒ ÁÎÄ ÆÒÏÍ 
×ÏÒË ÔÏ ×ÏÒËȢ 

In the end, this somewhat lighthearted commentary on what I believe to 
have been a deliberately lighthearted Google post (I’m surprised the 
count wasn’t “129,864,883,” as that final zero seems terribly 
imprecise…) becomes another valentine to Google, as in the final 
paragraph: 

'ÏÏÇÌÅ ÍÁÙ ÎÏÔ ɉÏÒȟ ÒÁÔÈÅÒȟ ÃÅÒÔÁÉÎÌÙ ×ÉÌÌ ÎÏÔɊ ÂÅ ÁÂÌÅ ÔÏ ÓÏÌÖÅ ɏÔÈÅ 
ÍÅÔÁÄÁÔÁɐ ÐÒÏÂÌÅÍ ÔÏ ÔÈÅ ÓÁÔÉÓÆÁÃÔÉÏÎ ÏÆ ÓÃÈÏÌÁÒÓ ×ÈÏ ÈÁÖÅ ÓÐÅÎÔ 
ÔÈÅÉÒ ÌÉÖÅÓ ×ÒÅÓÔÌÉÎÇ ×ÉÔÈ ÔÈÅÓÅ ÖÅÒÙ ÉÓÓÕÅÓ ÉÎ ÏÎÅ ÃÏÒÎÅÒ ÏÒ ÁÎÏÔÈÅÒ 
ÏÆ ÔÈÅ ÈÕÍÁÎÉÔÉÅÓȢ "ÕÔ ÔÈÁÔȭÓ ÆÉÎÅȟ ÂÅÃÁÕÓÅ ÎÏ ÏÎÅ ÏÕÔÓÉÄÅ ÏÆ 
'ÏÏÇÌÅ ÒÅÁÌÌÙ ÅØÐÅÃÔÓ ÔÈÅÍ ÔÏȢ 4ÈÅ ÂÅÓÔ ÔÈÅ ÓÅÁÒÃÈ ÇÉÁÎÔ ÃÁÎ ÄÏ ÉÓ 
ÁÃËÎÏ×ÌÅÄÇÅ ÁÎÄ ÅÍÂÒÁÃÅ ÔÈÅ ÆÁÃÔ ÔÈÁÔ ÉÔȭÓ ÎÏ× ÔÈÅ ÎÅ×ÅÓÔȟ ÍÏÓÔ 
ÊÕÎÉÏÒ ÍÅÍÂÅÒ ÏÆ ÁÎ ÁÎÃÉÅÎÔ ÁÎÄ ÁÕÇÕÓÔ ÇÕÉÌÄ ÏÆ ÈÕÍÁÎÉÓÔÓȟ ÁÎÄ 
ÌÅÔ ÉÔÓ ÎÅ× ÃÏÌÌÅÁÇÕÅÓ ÐÁÒÔÉÃÉÐÁÔÅ ÉÎ ÔÈÅ ÐÒÏÃÅÓÓ ÏÆ ÆÉØÉÎÇ ÁÎÄ 
ÍÁÉÎÔÁÉÎÉÎÇ ÉÔÓ ÍÅÔÁÄÁÔÁ ÁÒÃÈÉÖÅȢ !ÆÔÅÒ ÁÌÌȟ ×ÈÙ ÓÈÏÕÌÄ 'ÏÏÇÌÅȭÓ 
ÅÎÇÉÎÅÅÒÓ ÂÅ ÁÔÔÅÍÐÔÉÎÇ ÔÏ ÄÏ ÁÒÔ ÈÉÓÔÏÒÙȩ 7ÈÙ ÎÏÔ ÊÕÓÔ ÆÏÃÕÓ ÏÎ 
ÇÉÖÉÎÇ ÎÅ× ÔÏÏÌÓ ÔÏ ÁÃÔÕÁÌ ÈÉÓÔÏÒÉÁÎÓȟ ÁÎÄ ÌÅÔ ÔÈÅÍ ÄÏ ÔÈÅÉÒ ÔÈÉÎÇȩ 
4ÈÅ ÒÅÓÕÌÔÓ ÏÆ Á ÍÏÒÅ ÏÐÅÎȟ ÉÎÃÌÕÓÉÖÅ ÍÅÔÁÄÁÔÁ ÃÕÒÁÔÉÏÎ ÐÒÏÃÅÓÓ 
ÍÉÇÈÔ ÎÅÖÅÒ ÒÅÖÅÁÌ ÈÏ× ÍÁÎÙ ÂÏÏËÓ ÔÈÅÉÒ ÒÅÁÌÌÙ ÁÒÅ ÉÎ ÔÈÅ ×ÏÒÌÄȟ 
ÂÕÔ ÔÈÅÙ ×ÏÕÌÄ ÄÏ Á ÖÁÓÔÌÙ ÂÅÔÔÅÒ ÊÏÂ ÏÆ ÅÎÁÂÌÉÎÇ ÓÃÈÏÌÁÒÓ ÔÏ ×ÏÒË 
×ÉÔÈ ÔÈÅ ÌÉÂÒÁÒÙ ÔÈÁÔ 'ÏÏÇÌÅ ÉÓ ÂÕÉÌÄÉÎÇȢ 

Always good to see the true digital triumphalists, as in Maury Markowitz’ 
comment responding to Geoff Nunberg’s complaints: 

"ÁÈȟ ÈÉÓ ÃÏÍÐÌÁÉÎÔ ×ÁÓ ÐÒÅÃÉÓÅÌÙ ÔÈÅ ÏÕÔ-ÏÆ-ÄÁÔÅ ÅÌÉÔÉÓÔ ÁÒÇÕÍÅÎÔÓ 
ÐÅÏÐÌÅ ÍÁËÅ ÆÏÒ ËÅÅÐÉÎÇ ÐÒÉÎÔ ÎÅ×ÓÐÁÐÅÒÓȢ (ÉÓ ÐÒÉÍÁÒÙ ÃÏÍÐÌÁÉÎÔ ÉÓ 
ÔÈÁÔ ÔÈÅ ȰÉÎÆÏȱ ÓÅÃÔÉÏÎ ×ÁÓ ÉÎÁÃÃÕÒÁÔÅȟ ×ÈÉÃÈ ÉÔ ÉÓȟ ÂÕÔ ÔÈÁÔȭÓ ÏÎÌÙ ÁÎ 
ÁÒÇÕÍÅÎÔ ÉÆ ÁÎÙÏÎÅ ÁÃÔÕÁÌÌÙ ÕÓÅÓ ÉÔȢ ) ÄÏÎȭÔȟ ÁÎÄ '"3 ÉÓ ÍÙ ÐÒÉÍÁÒÙ 
ÓÏÕÒÃÅ ÏÆ ÉÎÆÏÒÍÁÔÉÏÎ ÏÆ ÁÌÌ ÓÏÒÔÓȢ &ÉØÉÎÇ ÔÈÉÓ ÉÓ ÐÏÌÉÓÈÉÎÇ ÔÈÅ ÂÒÁÓÓ 
ÏÎ ÔÈÅ 4ÉÔÁÎÉÃȢ 

) ÔÒÕÓÔ 'ÏÏÇÌÅȭÓ ÃÏÕÎÔ ÍÁÎÙȟ ÍÁÎÙ ÔÉÍÅÓ ÍÏÒÅ ÔÈÁÎ ) ÔÒÕÓÔ ÏÌÄ-ÔÅÃÈ 
ÓÙÓÔÅÍÓȢ !Ô ÌÅÁÓÔ 'ÏÏÇÌÅ ÃÁÎ ÄÉÒÅÃÔÌÙ ÃÏÍÐÁÒÅ ÔÅØÔȟ ÆÏÒ ÉÎÓÔÁÎÃÅȢ 
4(!4 ×ÉÌÌ ÌÅÔ ÙÏÕ ËÎÏ× ÉÆ Ô×Ï ÂÏÏËÓ ÁÒÅ ÔÈÅ ÓÁÍÅȟ ÁÎÄ ÔÈÅ ÏÎÌÙ 
ÒÅÁÓÏÎ ×Å ÄÉÄÎȭÔ ÄÏ ÔÈÉÓ ÂÅÆÏÒÅ ÉÓ ÂÅÃÁÕÓÅ ×Å ÃÏÕÌÄÎȭÔȢ 

To which another commenter responds (in part): 

)ÔȭÓ ÈÁÒÄÌÙ ÅÌÉÔÉÓÔ ÔÏ ÒÅÑÕÅÓÔ ÁÃÃÕÒÁÔÅ ÍÅÔÁÄÁÔÁȟ ÓÕÃÈ ÁÓ ÐÕÂÌÉÓÈÉÎÇ 
ÄÁÔÅ ÁÎÄ ÁÕÔÈÏÒȟ ÁÎÄ ÇÅÎÒÅ ÃÁÔÅÇÏÒÉÚÁÔÉÏÎ ×ÈÉÃÈ ÉÓ ÎÏÔ ÃÏÍÐÌÅÔÅÌÙ 
ÍÉÓÌÅÁÄÉÎÇ ÁÎÄȾÏÒ ÇÅÁÒÅÄ ÔÏ×ÁÒÄ "Ǫ. ÓÔÏÒÅÓȢ 7ÈÉÌÅ ÍÁÓÓÉÖÅÌÙ 
ÅÒÒÏÎÅÏÕÓ ÄÁÔÁ ÍÁÙ ÎÏÔ ÂÅ ÐÒÏÂÌÅÍÁÔÉÃ ÆÏÒ ÉÄÅÎÔÉÆÙÉÎÇ ÁÎÄ ×ÏÒËÉÎÇ 
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×ÉÔÈ Á ÓÉÎÇÌÅ ÔÅØÔȟ ÉÔ ÂÅÃÏÍÅÓ ÅØÔÒÅÍÅÌÙ ÐÒÏÂÌÅÍÁÔÉÃ ÉÆ ÏÎÅ ×ÁÎÔÓ ÔÏ 
ÄÏ ÍÁÓÓ ÃÏÍÐÕÔÁÔÉÏÎ ÏÒ ÁÎÁÌÙÚÅ ÔÈÅ ÂÏÄÙ ÏÆ ×ÏÒËȢ 

Ah, but Markowitz doesn’t use that data, therefore that data is useless. 
Get it? 

Reading both stories, I’m guessing that a reasonable estimate of the 
number of books Google might eventually be able to lay its hands on, 
using Google’s own definition of “book,” is probably somewhere between 
116 million and 143 million. Or not. And that nobody in Google really 
believes any number past the “1” is particularly reliable—but I could be 
wrong on that. 

The trouble with Google Books 
This piece, published September 9, 2010 on Salon by Laura Miller, may 
seem a little belated, as its subtitle—”How rampant errors threaten the 
scholarly mission of the vast digital library”—harks back to Nunberg and 
the metadata flap. The second paragraph recalls Nunberg’s CHE article 
from 2009. A bit later, Miller notes that “much of the incorrect 
information remains in place.” 

Turns out the article is a somewhat belated interview with Nunberg, 
who uses his pet phrase “last library” at least twice in the discussion. He 
adds some tidbits I hadn’t seen before, such as this (in discussing one of 
the more egregious errors, tagging Henry James as the author of Madame 
Bovary): 

) ÔÈÏÕÇÈÔ ÉÔ ×ÁÓ Á ÍÁÃÈÉÎÅ ÅÒÒÏÒȟ ÔÏÏȟ ÂÕÔ 'ÏÏÇÌÅ ÁÓÓÕÒÅÄ ÍÅ ÔÈÁÔ 
ÔÈÅÙ ÈÁÄ ÐÅÏÐÌÅ ÄÏÉÎÇ ÔÈÉÓ ÂÙ ÈÁÎÄȢ )Î ÓÏÍÅ ÃÁÓÅÓȟ ÔÈÅÙ ÇÏÔ ÔÈÅÉÒ 
ÍÅÔÁÄÁÔÁ ÆÒÏÍ Á ÐÒÏÖÉÄÅÒ ÉÎ !ÒÍÅÎÉÁȢ 4ÈÅÙ ÓÁÙ ÔÈÁÔ ÔÈÅÙ ×ÁÎÔ ÔÏ 
ÈÁÖÅ Á ÄÉÖÅÒÓÉÔÙ ÏÆ ÓÏÕÒÃÅÓ ÔÏ ÇÅÔ Á ÍÏÒÅ ÃÏÍÐÌÅÔÅ ÃÌÁÓÓÉÆÉÃÁÔÉÏÎ ÆÏÒ 
ÅÖÅÒÙ ÂÏÏËȟ ÂÕÔ ÔÈÁÔȭÓ ÊÕÓÔ ÓÉÌÌÙȢ 4ÈÅ ÍÅÔÁÄÁÔÁ ÁÔ ÔÈÅ (ÁÒÖÁÒÄ 
,ÉÂÒÁÒÙ ×ÁÓ ÄÏÎÅ ÂÙ ÈÁÎÄ ÂÙ ÓÍÁÒÔ ÐÅÏÐÌÅ ×ÈÏ ËÎÏ× ÈÏ× ÔÏ 
ÃÁÔÁÌÏÇȢ 

0ÅÏÐÌÅ ÁÔ 'ÏÏÇÌÅ ÁÒÅ ÁÌÓÏ ÓÁÙÉÎÇȟ Ȱ,ÅÔȭÓ ÃÒÏ×ÄÓÏÕÒÃÅ ÔÈÉÓȟȱ ÂÕÔ ÔÈÁÔ ÉÓ 
Á ÓÔÕÐÉÄ ÉÄÅÁȢ 9ÏÕ ÁÎÄ ) ÁÒÅ ÂÏÔÈ ÓÍÁÒÔȟ ËÎÏ×ÌÅÄÇÅÁÂÌÅ ÐÅÏÐÌÅȟ ÂÕÔ ) 
×ÏÕÌÄÎȭÔ ÔÒÕÓÔ ÅÉÔÈÅÒ ÏÆ ÕÓ ÔÏ ÄÏ ÔÈÅ ÓËÉÌÌÅÄ ×ÏÒË ÏÆ ÃÁÔÁÌÏÇÉÎÇ Á ΫβγΪ 
ÅÄÉÔÉÏÎ ÏÆ Ȱ-ÁÄÁÍÅ "ÏÖÁÒÙȢȱ )ÔȭÓ ÖÅÒÙ ÄÉÆÆÉÃÕÌÔȢ )Ô ÈÁÓ ÔÏ ÂÅ 
ÃÏÏÒÄÉÎÁÔÅÄ ÂÙ ÕÎÉÆÏÒÍ ÓÔÁÎÄÁÒÄÓȢ !Î ÅØÁÍÐÌÅ ÏÆ ÔÈÅ ËÉÎÄ ÏÆ ÍÅÓÓ 
ÙÏÕ ÇÅÔ ×ÈÅÎ ÙÏÕ ÄÏÎȭÔ ÕÓÅ ÕÎÉÆÏÒÍ ÓÔÁÎÄÁÒÄÓ ÉÓ 7ÉËÔÉÏÎÁÒÙ ɉÔÈÅ 
ÌÅØÉÃÁÌ ÃÏÕÎÔÅÒÐÁÒÔ ÏÆ 7ÉËÉÐÅÄÉÁɊȢ 5ÎÌÉËÅ ÁÎ ÅÎÃÙÃÌÏÐÅÄÉÁȟ Á 
ÄÉÃÔÉÏÎÁÒÙ ÉÓÎȭÔ ÕÓÅÆÕÌ ÕÎÌÅÓÓ ÉÔȭÓ ÃÏÎÓÉÓÔÅÎÔ ÉÎ ÓÔÙÌÅȢ !ÎÄ ÍÅÔÁÄÁÔÁ ÉÓ 
ÈÁÒÄ ÔÏ ÆÉØ ÉÆ ÙÏÕ ÄÏÎȭÔ ÇÅÔ ÉÔ ÒÉÇÈÔ ÉÎ ÔÈÅ ÆÉÒÓÔ ÐÌÁÃÅȢ 3ÏÍÅÏÎÅ ÈÁÓ ÔÏ 
ÓÐÅÎÄ Á ÌÏÔ ÏÆ ÍÏÎÅÙ ÔÏ ÐÒÏÐÅÒÌÙ ÃÁÔÁÌÏÇ Á ÒÅÓÅÁÒÃÈ ÌÉÂÒÁÒÙȟ ÁÎÄ ) 
ÄÏÎȭÔ ËÎÏ× ÉÆ 'ÏÏÇÌÅ ÕÎÄÅÒÓÔÏÏÄ ÔÈÁÔ ÇÏÉÎÇ ÉÎÔÏ ÉÔȢ 

http://www.salon.com/2010/09/09/google_books/


Cites & Insights March 2012 94 

I don’t remember Nunberg previously saying not only that Google Books 
is the “last library” but also that it’s a research library. He also discusses 
some of the other problems with the scanned books. 

Interesting discussion, even if it largely covers ground already 
covered. 

I» ù2ÅÅĀó¾ÏËùÏ¬ù0ÏÏ³Å íóù9¾È¾ûÅ óóù9¾cðUðĉ 
This “Library Babel Fish” column by Barbara Fister on December 4, 2010 
at Inside Higher Ed is the last pre-decision item I tagged relating to 
libraries and metadata. The column was triggered by Google’s launch of 
what’s now called Google Play, its ebook retail and reading platform, and 
the cute video it did (it was called Google eBooks at the time). 

)ÔȭÓ ÁÌÌ ÁÂÏÕÔ ÃÈÏÉÃÅȦ 9ÏÕ ÃÁÎ ÃÈÏÏÓÅ ÁÎÙ ÂÏÏË ÁÎÄ ÒÅÁÄ ÉÔ ÁÎÙ×ÈÅÒÅ 
ÏÎ ÁÎÙ ÄÅÖÉÃÅȦ 3ÏÕÎÄÓ ÐÒÅÔÔÙ Ó×ÅÅÔȢ 

It’s certainly true that the video says “it’s all about choice” more than 
once, that it says your library will be stored in Google’s cloud, all your 
books (apparently print books became wholly irrelevant at this point), 
and indeed “read it anywhere on any device” (although “almost” might 
have crept in there). 

"ÕÔ ÉÔȭÓ ÎÏÔ ÑÕÉÔÅ ÔÒÕÅȢ 'ÏÏÇÌÅ ×ÏÕÌÄ ÌÉËÅ ÕÓ ÔÏ ÔÈÉÎË ÔÈÁÔ ÔÈÅÙȭÖÅ 
ÄÉÇÉÔÉÚÅÄ ÅÖÅÒÙ ÂÏÏËȟ ÔÈÁÔ ÁÎÙ ÂÏÏË ÅÖÅÒ ÐÕÂÌÉÓÈÅÄ ÔÈÁÔ ÙÏÕ ÍÁÙ 
×ÁÎÔ ÔÏ ÒÅÁÄ ÃÁÎ ÂÅ ÐÌÕÃËÅÄ ÆÒÏÍ ÔÈÅ ÃÌÏÕÄ ÁÎÄ ÒÅÁÄ ÁÎÙ×ÈÅÒÅȢ 

The video doesn’t explicitly make that claim. It does say “millions of 
books”; it doesn’t say every book (except implicitly, when it says it will 
house your entire library, no matter who you are. That’s a pretty broad 
claim. And, as Fister demonstrates in the rest of the column, it’s not even 
close to being true. 

The rest of the column deals with that and ancillary issues. It’s a 
good one. The comments are interesting. 

With Google Settlement Rejected, Library Groups Keep Eye on Access 
And then it was over—at least the GBS phase. You’ll see more about what 
happens after Judge Chin’s decision in the final section of this roundup, 
but this piece and the next seem primarily focused on library issues and 
make more sense here. 

Josh Hadro wrote this on March 24, 2011 at Library Journal. He 
notes the background for librarians and libraries: 

7ÈÁÔ ÔÈÅ ÖÁÓÔ ÍÁÊÏÒÉÔÙ ÏÆ ÌÉÂÒÁÒÉÁÎÓ ÈÏÐÅÄ ÔÏ ÓÅÅ ÏÕÔ ÏÆ ÔÈÉÓ ÌÁ×ÓÕÉÔ 
×ÁÓ Á ÐÒÅÃÅÄÅÎÔ-ÓÅÔÔÉÎÇ ÄÅÔÅÒÍÉÎÁÔÉÏÎ ÏÎ ÔÈÅ ÆÁÉÒ-ÕÓÅ ÒÉÇÈÔ ÔÏ 
ÉÎÄÅØ ÁÎÄ ÓÅÁÒÃÈ ÃÏÐÙÒÉÇÈÔÅÄ ÍÁÔÅÒÉÁÌÓ ɉÒÅÃÁÌÌÉÎÇ ÔÈÅ ÓÃÏÐÅ ÏÆ ÔÈÅ 
ÉÎÉÔÉÁÌ ÃÏÍÐÌÁÉÎÔ ÁÇÁÉÎÓÔ 'ÏÏÇÌÅɊȢ "ÁÒÒÉÎÇ ÔÈÁÔȟ ÍÏÓÔ ÃÏÎÓÉÄÅÒÅÄ ÁÎ 
ÁÃÃÅÐÔÁÂÌÅ ÃÏÎÓÏÌÁÔÉÏÎ ÐÒÉÚÅ ÔÏ ÂÅ ÅÁÓÙ ÁÃÃÅÓÓ ÔÏ Á ÆÕÌÌ-ÔÅØÔ ÕÎÉÏÎ 

http://www.insidehighered.com/blogs/library_babel_fish/the_illusion_of_google_s_limitless_library
http://www.youtube.com/watch?v=ZKEaypYJbb4
http://www.libraryjournal.com/lj/home/889864-264/with_google_settlement_rejected_library.html.csp
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ÁÒÃÈÉÖÅ ÏÆ ÔÈÅ ÎÁÔÉÏÎȭÓ ÐÒÅÍÉÅÒ ÒÅÓÅÁÒÃÈ ÃÏÌÌÅÃÔÉÏÎÓȟ ÁÓ ÔÈÅ 
ÓÅÔÔÌÅÍÅÎÔ ×ÏÕÌÄ ÈÁÖÅ ÐÒÏÖÉÄÅÄȢ 

!Ó ÏÆ 4ÕÅÓÄÁÙȟ ÎÅÉÔÈÅÒ ÏÆ ÔÈÏÓÅ ÏÐÔÉÏÎÓ ÁÒÅ ÉÎ ÔÈÅ ÏÆÆÉÎÇȢ 7ÈÁÔ 
ÌÉÂÒÁÒÉÁÎÓ ÃÁÎ ÌÏÏË ÆÏÒ×ÁÒÄ ÔÏ ÉÎÓÔÅÁÄȡ Á ÒÅÎÅ×ÅÄ ÃÏÍÍÉÔÍÅÎÔ 
ÆÒÏÍ ÌÉÂÒÁÒÙ ÁÄÖÏÃÁÔÅÓ ÔÏ ÍÁËÅ ÍÏÒÅ ÃÏÎÔÅÎÔ ÁÃÃÅÓÓÉÂÌÅ ÔÏ ÓÃÈÏÌÁÒÓ 
ÁÎÄ ÔÏ ÔÈÅ ÇÅÎÅÒÁÌ ÐÕÂÌÉÃȟ ×ÈÅÔÈÅÒ ÖÉÁ ÁÎ ÁÌÔÅÒÎÁÔÉÖÅ ÓÅÔÔÌÅÍÅÎÔ 
ÁÇÒÅÅÍÅÎÔ ÏÒ ÌÅÇÉÓÌÁÔÉÖÅ ÒÅÃÏÕÒÓÅȢ 

Hadro discusses possible next steps and links to “GBS March Madness,” a 
remarkable flowchart (originally from 2010, but with a new circle saying 
“You Are Here”). He cites three options: An appeal of Chin’s decision, a 
restructured settlement or resumption of the long-delayed trial. He says 
most sources thought the likelihood was in that order, but that James 
Grimmelmann believes a revised settlement was most appealing. 

Hadro quotes some key reactions and you’re better off reading them 
at LJ. With regard to the orphan works issue, now back in the hands of 
legislators, he concludes: 

7ÈÉÌÅ ÌÉÂÒÁÒÉÁÎÓ ÒÅÃÏÇÎÉÚÅ ÔÈÁÔ ÌÅÇÉÓÌÁÔÉÖÅ ÁÔÔÅÎÔÉÏÎ ÔÏ ÔÈÅ ÏÒÐÈÁÎ 
×ÏÒËÓ ÉÓÓÕÅ ÈÁÓ ÔÈÅ ÇÒÅÁÔÅÓÔ ÐÏÔÅÎÔÉÁÌ ÂÅÎÅÆÉÔÓȟ ÍÁÎÙ ÁÒÅ ×ÁÒÙ ÏÆ ÔÈÅ 
ÌÏÎÇ ÔÉÍÅÌÉÎÅÓ ÉÎÖÏÌÖÅÄ ÉÎ ÓÕÃÈ ÅÎÄÅÁÖÏÒÓ ÁÎÄ ÔÈÅ ÖÅÒÙ ÒÅÁÌ ÄÁÎÇÅÒ ÏÆ 
ÏÐÐÏÓÉÔÉÏÎ ÆÒÏÍ ÁÎÙ ÎÕÍÂÅÒ ÏÆ ÉÎÄÕÓÔÒÙ ÉÎÔÅÒÅÓÔÓȢ 

Piling on 
Finally for this section, here’s Kevin Smith on March 26, 2011 at 
Scholarly Communications @ Duke. Either Smith follows a very different 
set of commentators than Hadro, or the sense of “most sources” changed 
rapidly: 

) ÈÁÖÅ ÂÅÅÎ ÉÎÔÅÒÅÓÔÅÄ ÔÏ ÓÅÅ ÔÈÁÔ ÎÏ ÏÎÅ ÅÌÓÅ ×ÈÏÓÅ ÃÏÍÍÅÎÔÓ ) 
ÈÁÖÅ ÓÅÅÎ ÓÅÅÍÓ ÔÏ ÔÈÉÎË ÔÈÁÔ ÁÎ ÁÐÐÅÁÌ ÉÓ ÌÉËÅÌÙȢ )ÎÄÅÅÄȟ ) ÄÒÁ× ÔÈÁÔ 
ÃÏÎÃÌÕÓÉÏÎ ÅÎÔÉÒÅÌÙ ÆÒÏÍ ÔÈÅ ÁÂÓÏÌÕÔÅ ÓÉÌÅÎÃÅ ) ÆÉÎÄ ÁÂÏÕÔ ÔÈÁÔ 
ÏÐÔÉÏÎȟ ×ÈÉÌÅ ÔÈÅÒÅ ÉÓ ÍÕÃÈ ÄÉÓÃÕÓÓÉÏÎ ÏÆ ÏÔÈÅÒ ÐÏÓÓÉÂÉÌÉÔÉÅÓȢ 

) ÉÍÁÇÉÎÅ ÔÈÅ ÒÅÁÓÏÎ ÆÏÒ ÔÈÉÓ ÉÓ ÔÈÅ ÓÔÒÏÎÇ ÓÅÎÓÅ ÔÈÁÔ ÔÈÅ ÒÅÊÅÃÔÉÏÎ 
×ÁÓȟ ÁÓ 0ÒÏÆȢ 0ÁÍÅÌÁ 3ÁÍÕÅÌÓÏÎ ÐÕÔÓ ÉÔ ÉÎ ÔÈÉÓ ÉÎÔÅÒÖÉÅ×ȟ ÔÈÅ ÏÎÌÙ 
ÃÏÎÃÅÉÖÁÂÌÅ ÒÕÌÉÎÇ ÔÈÁÔ ÔÈÅ ÊÕÄÇÅ ÃÏÕÌÄ ÈÁÖÅ ÍÁÄÅ ÁÎÄ ÔÈÁÔ ÉÔ ÉÓ 
ÑÕÉÔÅ ×ÁÔÅÒ-ÔÉÇÈÔ ÆÒÏÍ Á ÌÅÇÁÌ ÐÅÒÓÐÅÃÔÉÖÅȢ 7ÈÉÌÅ ÉÔ ÉÓ ÎÏÔ ÕÎÈÅÁÒÄ 
ÏÆ ÆÏÒ ÐÁÒÔÉÅÓ ÔÏ ÓÐÅÎÄ ÌÏÔÓ ÏÆ ÍÏÎÅÙ ÏÎ ÌÏÓÔ ÃÁÕÓÅÓȟ ÔÈÅ ÍÁÊÏÒÉÔÙ ÏÆ 
ÃÏÍÍÅÎÔÁÔÏÒÓ ÏÂÖÉÏÕÓÌÙ ÆÅÅÌ ÔÈÁÔ 'ÏÏÇÌÅȟ ÔÈÅ !ÕÔÈÏÒȭÓ 'ÕÉÌÄ ÁÎÄ 
ÔÈÅ !ÓÓÏÃÉÁÔÉÏÎ ÏÆ !ÍÅÒÉÃÁÎ 0ÕÂÌÉÓÈÅÒÓ ×ÉÌÌ ÎÏÔ ÔÈÒÏ× ÇÏÏÄ ÍÏÎÅÙ 
ÁÆÔÅÒ ÂÁÄ ÂÙ ÆÉÌÉÎÇ ÁÎ ÁÐÐÅÁÌȢ 

The next sentence suggests that “most sources” might have been Kevin 
Smith in the first place: “I am perfectly willing to pile on to this 
bandwagon, abandon my speculation about an appeal, and think about 

http://www.librarycopyrightalliance.org/bm~doc/gbs-march-madness-diagram-final.pdf
http://blogs.library.duke.edu/scholcomm/2011/03/26/piling-on/
http://chronicle.com/article/A-Copyright-Expert-Who-Spoke/126877/
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what other options the rejection might open up.” And he notes the 
critical need: librarians and others need to reengage the orphan works 
issue. But how to do that? 

4ÈÅ 'ÏÏÇÌÅ "ÏÏËÓ 3ÅÔÔÌÅÍÅÎÔ ÇÁÖÅ ÌÉÂÒÁÒÉÁÎÓȟ ÃÏÐÙÒÉÇÈÔ ÁÃÔÉÖÉÓÔÓ ÁÎÄ 
ÅÖÅÎ #ÏÎÇÒÅÓÓ Á ÃÈÁÎÃÅ ÔÏ ÓÉÔ ÂÁÃË ÁÎÄ ÁÓÓÕÍÅ ÔÈÁÔ ÏÒÐÈÁÎ ×ÏÒËÓ 
×ÁÓ ÂÅÉÎÇ ÄÅÁÌÔ ×ÉÔÈȢ 3ÕÒÅȟ ×Å ÔÈÏÕÇÈÔȟ ÔÈÅÒÅ ÁÒÅ ÍÉÌÌÉÏÎÓ ÏÆ ×ÏÒËÓ 
ÔÈÁÔ ÁÒÅ ÓÔÉÌÌ ÐÒÏÔÅÃÔÅÄ ÂÙ ÃÏÐÙÒÉÇÈÔ ÂÕÔ ÆÏÒ ×ÈÉÃÈ ÎÏ ÒÉÇÈÔÓ ÈÏÌÄÅÒ 
ÃÁÎ ÂÅ ÆÏÕÎÄȠ ÁÃÃÅÓÓ ÔÏ ÔÈÅÓÅ ×ÏÒËÓ ÉÓ Á ÐÒÏÂÌÅÍȟ ÂÕÔ 'ÏÏÇÌÅ ÉÓ ÇÏÉÎÇ 
ÔÏ ÓÏÌÖÅ ÉÔȢ .Ï× ×Å ÃÁÎÎÏÔ ÌÏÏË ÔÏ 'ÏÏÇÌÅ ÆÏÒ Á ÓÏÌÕÔÉÏÎȟ ÓÏ ÉÔ ÉÓ ×ÏÒÔÈ 
ÒÅÖÉÓÉÔÉÎÇ ×ÈÁÔ Á ÓÅÎÓÉÂÌÅ ÓÏÌÕÔÉÏÎ ÍÉÇÈÔ ÌÏÏË ÌÉËÅȢ 

) ÔÈÉÎË ×Å ÓÈÏÕÌÄ ÃÏÎÓÉÄÅÒ ÔÈÅ ÐÏÓÓÉÂÉÌÉÔÙ ÔÈÁÔ Á ÌÅÇÉÓÌÁÔÉÖÅ ÓÏÌÕÔÉÏÎ 
ÍÁÙ ÎÏÔ ÂÅ ÅÉÔÈÅÒ ÔÈÅ ÍÏÓÔ ÐÒÁÃÔÉÃÁÌ ÏÒ ÔÈÅ ÍÏÓÔ ÄÅÓÉÒÁÂÌÅ ×ÁÙ ÔÏ 
ÒÅÓÏÌÖÅ ÔÈÅ ÉÓÓÕÅ ÏÆ ÁÃÃÅÓÓ ÔÏ ÏÒÐÈÁÎ ×ÏÒËÓȢ 4ÈÅ ÏÒÐÈÁÎ ×ÏÒËÓ ÂÉÌÌ 
ÔÈÁÔ ÃÁÍÅ ÃÌÏÓÅÓÔ ÔÏ ÐÁÓÓÉÎÇ Á ÆÅ× ÙÅÁÒÓ ÁÇÏ ×ÁÓ ÈÁÒÄÌÙ ÉÄÅÁÌȟ ÓÉÎÃÅ 
ÉÔ ×ÏÕÌÄ ÈÁÖÅ ÃÒÅÁÔÅÄ ÒÅÑÕÉÒÅÍÅÎÔÓ ÂÏÔÈ ÂÕÒÄÅÎÓÏÍÅ ÁÎÄ ÖÁÇÕÅ 
ÆÏÒ ÇÁÉÎÉÎÇ Á ÍÅÁÓÕÒÅ ÏÆ ÅØÔÒÁ ÐÒÏÔÅÃÔÉÏÎ ÆÒÏÍ ÃÏÐÙÒÉÇÈÔ ÌÉÁÂÉÌÉÔÙȢ ! 
ÇÏÏÄ ÂÉÌÌ ÔÈÁÔ ÒÅÁÌÌÙ ÁÄÄÒÅÓÓÅÓ ÔÈÅ ÏÒÐÈÁÎ ×ÏÒËÓ ÐÒÏÂÌÅÍ ÉÓ 
ÐÒÏÂÁÂÌÙ ÂÏÔÈ ÈÁÒÄ ÔÏ ÃÏÎÃÅÉÖÅ ÁÎÄ ÕÎÌÉËÅÌÙ ÔÏ ÐÁÓÓȢ 3Ï ×ÈÁÔ 
ÁÌÔÅÒÎÁÔÉÖÅÓ ÓÈÏÒÔ ÏÆ Á ÌÅÇÉÓÌÁÔÉÖÅ ÓÏÌÕÔÉÏÎ ÍÉÇÈÔ ×Å ÃÏÎÓÉÄÅÒȩ 

4ÈÅ ÏÂÖÉÏÕÓ ÁÎÓ×ÅÒ ÉÓ ÆÁÉÒ ÕÓÅȟ ÓÉÎÃÅ ÍÏÓÔ ÐÒÏÐÏÓÁÌÓ ÆÏÒ ÏÒÐÈÁÎ 
×ÏÒËÓ ÓÏÌÕÔÉÏÎÓ ×ÏÕÌÄ ÅÓÓÅÎÔÉÁÌÌÙ ÃÏÄÉÆÙ Á ÆÁÉÒ ÕÓÅ ÁÎÁÌÙÓÉÓȢ &ÁÉÒ ÕÓÅȟ 
ÁÆÔÅÒ ÁÌÌȟ ÉÓ ÒÅÁÌÌÙ ÁÎ ÁÓÓÅÓÓÍÅÎÔ ÏÆ ÒÉÓËȟ ÓÉÎÃÅ ÉÔÓ ÇÏÁÌ ÉÓ ÔÏÏ ÒÅÕÓÅ 
ÃÏÎÔÅÎÔ ÉÎ Á ×ÁÙ ÔÈÁÔ ×ÁÒÄÓ ÏÆÆ ÌÉÔÉÇÁÔÉÏÎȢ 4ÈÅ #ÏÎÇÒÅÓÓÉÏÎÁÌ 
ÐÒÏÐÏÓÁÌÓ ÁÒÏÕÎÄ ÏÒÐÈÁÎ ×ÏÒËÓ ×ÏÕÌÄ ÈÁÖÅ ÓÉÍÐÌÙ ÒÅÄÕÃÅÄ ÔÈÅ 
ÄÁÍÁÇÅÓ ÁÖÁÉÌÁÂÌÅ ÉÓ ÄÅÆÉÎÅÄ ÓÉÔÕÁÔÉÏÎÓȟ ÔÈÕÓ ÁÌÓÏ ÈÁÖÉÎÇ ÁÓ Á 
ÐÒÉÍÁÒÙ ÐÕÒÐÏÓÅ ÔÈÅ ÒÅÄÕÃÔÉÏÎ ÏÆ ÔÈÅ ÒÉÓË ÏÆ ÌÉÔÉÇÁÔÉÏÎȢ #ÁÒÅÆÕÌ 
ÔÈÉÎËÉÎÇ ÁÂÏÕÔ ÐÒÏÊÅÃÔÓ ÌÉËÅ ÍÁÓÓ ÄÉÇÉÔÉÚÁÔÉÏÎ ÏÆ ÏÒÐÈÁÎ ×ÏÒËÓ ÃÁÎ 
ÁÃÃÏÍÐÌÉÓÈ ÔÈÅ ÓÁÍÅ ÇÏÁÌ ÂÙ ÂÁÌÁÎÃÉÎÇ ÁÎÁÌÙÓÉÓ ÏÆ ÔÈÅ ÐÕÂÌÉÃ 
ÄÏÍÁÉÎȟ ÐÅÒÍÉÓÓÉÏÎÓ ×ÈÅÒÅ ÔÈÅÙ ÁÒÅ ÐÏÓÓÉÂÌÅ ÁÎÄ ÎÅÅÄÅÄȟ ÁÎÄ Á 
ÒÅÃÏÇÎÉÔÉÏÎ ÔÈÁÔ ÆÏÒ ÔÒÕÌÙ ÏÒÐÈÁÎ ×ÏÒËÓȟ ÔÈÅ ÆÁÉÒ ÕÓÅ ÁÒÇÕÍÅÎÔ ÉÓ 
ÍÕÃÈ ÓÔÒÏÎÇÅÒ ÓÉÎÃÅ ÔÈÅÒÅ ÉÓ ÎÏ ÍÁÒËÅÔ ÔÈÁÔ ÃÁÎ ÂÅ ÈÁÒÍÅÄ ÂÙ ÔÈÅ 
ÒÅÕÓÅȢ 

The rest of the piece discusses how orphan works might be dealt with on 
a fair use basis. You’d need to read it in the original. Could it plausibly 
work in the absence of legislation? Well, Smith is a lawyer and many 
times as knowledgeable about copyright as I could ever be, so I’ll just 
point you to his article. 

http://blogs.library.duke.edu/scholcomm/2011/03/26/piling-on/
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Authors and Publishers 
Just a few items here from the specific perspectives of authors (not 
necessarily the Authors Guild) and publishers. 

0ÏÏ³Å ù&ÏÏÄùH Uðl»ùH ûûÅ È Ëûrù ùEĀcÅ¾ó» ðíóùO¾ ćÛÏ¾Ëû 
This piece is an interview of Oxford University Press’s president (Tim 
Barton) and general counsel (Barbara Cohen) by Mary Minow, appearing 
in September 2009 at Copyright & Fair Use, a Stanford University Libraries 
site. If you’re a regular C&I  reader, you may be aware of Oxford University 
Press (OUP) as one of three plaintiffs in the Georgia State University 
case—a university agency that sues other universities on behalf of 
copyright maximalism. This interview, of course, was on an entirely 
different topic. 

OUP, not an AAP member, came out in support of the settlement. 
Says Barton (in part): 

7ÈÅÎ ×Å ÄÉÄ ÕÎÄÅÒÓÔÁÎÄ ɏÔÈÅ ÓÅÔÔÌÅÍÅÎÔɐȟ ×ÈÁÔ ÍÁÄÅ ÉÔ ÉÎ ÔÈÅ ÅÎÄ 
ÓÔÒÁÉÇÈÔÆÏÒ×ÁÒÄ ÆÏÒ ÕÓ ÔÏ ÓÕÐÐÏÒÔ ÔÈÅ ÓÅÔÔÌÅÍÅÎÔ ×ÁÓ ÔÈÅ ÁÌÍÏÓÔ 
ÕÎÉÍÁÇÉÎÁÂÌÅ ÁÃÃÅÓÓ ÔÈÁÔ ÉÔ ×ÉÌÌ ÅÎÁÂÌÅ ÔÏ ÍÉÌÌÉÏÎÓ ÏÆ ×ÏÒËÓ ÔÈÁÔ 
×ÅÒÅ ÌÏÓÔ ÔÏ ÒÅÁÄÅÒÓ ÁÎÄ ÓÃÈÏÌÁÒÓ ÁÎÄ ×ÈÉÃÈȟ ×ÉÔÈÏÕÔ ÔÈÅ 
ÓÅÔÔÌÅÍÅÎÔȟ ×ÅÒÅ ÌÉËÅÌÙ ÔÏ ÒÅÍÁÉÎ ÓÏȢ 7Å ÈÁÄ ÂÅÅÎ ×ÏÒËÉÎÇ ÏÎ Á 
ÐÒÏÊÅÃÔ ÁÔ /50 ÔÏ ÂÒÉÎÇ ÏÕÒ Ï×Î ÏÕÔ-ÏÆ-ÐÒÉÎÔ ÂÏÏËÓ ÂÁÃË ÔÏ ÌÉÆÅȟ 
ÁÎÄ ×Å ×ÅÒÅ Á×ÁÒÅ ÏÆ ÔÈÅ ÖÅÒÙ ÃÏÎÓÉÄÅÒÁÂÌÅ ÄÉÆÆÉÃÕÌÔÉÅÓ ÁÎÄ ÃÏÓÔÓ 
ÉÎÖÏÌÖÅÄ ÉÎ ÄÏÉÎÇ ÓÏȢ &ÒÏÍ ÔÈÅÓÅ ÅÆÆÏÒÔÓ ÁÔ ÄÉÇÉÔÉÚÉÎÇ ÏÕÒ ÂÁÃËÌÉÓÔȟ 
×Å ÓÁ× ÔÈÁÔ ÏÎÌÙ ÁÎ ÅÎÔÉÔÙ ÓÕÃÈ ÁÓ 'ÏÏÇÌÅ ×ÏÕÌÄ ÔÁËÅ ÏÎ ÔÈÅ ÒÉÓËÓ 
ÁÎÄ ÍÁËÅ ÔÈÅ ÉÎÖÅÓÔÍÅÎÔÓ ÎÅÅÄÅÄ ÔÏ ÂÒÉÎÇ ÔÈÅÓÅ ÍÉÌÌÉÏÎÓ ÏÆ ÂÏÏËÓ 
ÂÁÃË ÔÏ ÌÉÆÅȢ 4ÈÉÓ ÉÓ ÂÅÃÁÕÓÅ 'ÏÏÇÌÅ ×ÁÎÔÓ ÔÏ ÍÁËÅ ÉÔÓ ÓÅÁÒÃÈ ÅÎÇÉÎÅ 
ÁÓ ÕÓÅÆÕÌ ÁÓ ÐÏÓÓÉÂÌÅȟ ÉÎ ÏÒÄÅÒ ÔÏ ÓÅÃÕÒÅ ÁÄÖÅÒÔÉÓÉÎÇ ÒÅÖÅÎÕÅÓȟ ÁÎÄ ÓÏ 
ÉÔ ÃÁÎ ÊÕÓÔÉÆÙ ÔÈÅ ÍÁÊÏÒ ÃÏÓÔÓȡ ÐÕÂÌÉÓÈÅÒÓ ÃÁÎÎÏÔ ÍÁËÅ ÁÎÙÔÈÉÎÇ ÌÉËÅ 
ÔÈÅ ÓÁÍÅ ÌÅÖÅÌ ÏÆ ÒÅÔÕÒÎ ÏÎ ÓÅÌÌÉÎÇ ÔÈÅÉÒ ÏÕÔ-ÏÆ-ÐÒÉÎÔ ÂÁÃËÌÉÓÔ ÁÓ 
'ÏÏÇÌÅ ÃÁÎ ÉÎ ÓÅÃÕÒÉÎÇ ÒÅÖÅÎÕÅÓ ÁÓ Á ÒÅÓÕÌÔ ÏÆ ÒÅÔÕÒÎÉÎÇ ÔÈÅ ÂÅÓÔ 
ÑÕÁÌÉÔÙ ÓÅÁÒÃÈÅÓȢ 

After this love letter to Google, Barton comes out swinging at settlement 
opponents in explaining why OUP publicly supported a settlement that it 
wanted improved (in ways that aren’t explained): 

7Å ÄÅÃÉÄÅÄ ÔÈÁÔ ×Å ÓÈÏÕÌÄ ÐÕÂÌÉÃÌÙ ÖÏÉÃÅ ÏÕÒ ÓÕÐÐÏÒÔ ÆÏÒ Á ÎÕÍÂÅÒ 
ÏÆ ÒÅÁÓÏÎÓȟ ÉÎÃÌÕÄÉÎÇ ×ÈÁÔ ) ÖÉÅ× ÁÓ ÐÏÏÒ ÂÒÁÎÄÉÎÇ ÏÆ ÔÈÉÓ ÓÅÔÔÌÅÍÅÎÔ 
ÁÓ ȰÔÈÅ 'ÏÏÇÌÅ ÓÅÔÔÌÅÍÅÎÔȢȱ )Ô ÉÓ ÎÏÔ ÓÕÒÐÒÉÓÉÎÇ ÔÈÁÔ ÔÈÅ ÐÕÂÌÉÃ ÈÁÓ 
ÂÅÅÎ ÅÓÐÅÃÉÁÌÌÙ ÃÁÕÔÉÏÕÓɂÓËÅÐÔÉÃÁÌ ÅÖÅÎɂÉÎ ÃÏÎÓÉÄÅÒÉÎÇ ÓÏÍÅÔÈÉÎÇ 
ÔÈÁÔ ÓÏÕÎÄÓ ÁÓ ÉÆ ÉÔ ÉÓ ÊÕÓÔ ÆÏÒ ÔÈÅ ÂÅÎÅÆÉÔ ÏÆ Á ÃÏÍÐÁÎÙ ÁÓ ÐÏ×ÅÒÆÕÌ ÁÓ 
'ÏÏÇÌÅȢ "ÕÔ ÔÈÉÓ ÉÓÎȭÔ ÊÕÓÔ 'ÏÏÇÌÅȭÓ ÓÅÔÔÌÅÍÅÎÔȠ 'ÏÏÇÌÅ ÉÓ Á ÐÁÒÔÙ ÔÏ 
ÔÈÅ ÓÅÔÔÌÅÍÅÎÔȟ ÆÏÒ ÓÕÒÅȟ ÂÕÔ ÉÔ ÉÓ ÅÑÕÁÌÌÙ Á ÓÅÔÔÌÅÍÅÎÔ ×ÈÉÃÈ ÉÓ ÉÎ ÔÈÅ 

http://fairuse.stanford.edu/commentary_and_analysis/2009_09_oxford_google_settlement.html
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ÉÎÔÅÒÅÓÔÓ ÏÆ ÐÕÂÌÉÓÈÅÒÓȟ ÁÕÔÈÏÒÓȟ ÌÉÂÒÁÒÉÅÓȟ ÁÎÄȟ ) ÂÅÌÉÅÖÅȟ ÔÈÅ ÇÅÎÅÒÁÌ 
ÐÕÂÌÉÃȢ 7Å ÁÌÓÏ ÆÅÌÔ ÔÈÁÔ ×ÈÉÌÅ ÔÈÅ ÇÒÏÕÐÓ ÔÈÁÔ ÈÁÄ ÎÅÇÏÔÉÁÔÅÄ ÔÈÅ 
ÓÅÔÔÌÅÍÅÎÔ ÈÁÄ ÄÏÎÅ Á ÒÅÍÁÒËÁÂÌÅ ÊÏÂ ÉÎ ÎÅÇÏÔÉÁÔÉÎÇ ÉÔȟ ÔÈÅÙ ×ÅÒÅ 
ÆÁÌÌÉÎÇ ÓÈÏÒÔ ÉÎ ÅØÐÌÁÉÎÉÎÇ ÁÎÄ ÐÒÏÍÏÔÉÎÇ ÉÔȢ 4ÈÏÓÅ ×ÈÏ ÈÁÄ 
ÎÅÇÏÔÉÁÔÅÄ ÔÈÅ ÄÅÁÌ ÄÉÄÎȭÔ ÓÅÅÍ ÔÏ ÂÅ ÃÏÍÉÎÇ ÆÏÒ×ÁÒÄ ÔÏ ÃÏÒÒÅÃÔ 
ÍÉÓÕÎÄÅÒÓÔÁÎÄÉÎÇÓ ÁÎÄ ÓÕÐÐÏÒÔ ÉÔȢ ) ÃÁÎ ÁÐÐÒÅÃÉÁÔÅ ÔÈÁÔȟ ÁÆÔÅÒ ÈÁÖÉÎÇ 
ÓÌÏÇÇÅÄ ÔÈÒÏÕÇÈ Ô×Ï ÁÎÄ Á ÈÁÌÆ ÙÅÁÒÓ ÏÆ ÎÅÇÏÔÉÁÔÉÏÎȟ ÔÈÅÙ ÍÕÓÔ ÈÁÖÅ 
ÒÅÌÉÓÈÅÄ ÔÈÅ ÐÒÏÓÐÅÃÔ ÏÆ ÐÕÔÔÉÎÇ ÉÔ ÔÏ ÔÈÅ ÓÉÄÅ ÅÖÅÎ ÆÏÒ Á ÓÈÏÒÔ ×ÈÉÌÅȢ 
"ÕÔ ÔÈÅ ÖÁÃÕÕÍ ÃÒÅÁÔÅÄ ×ÁÓ ÆÉÌÌÅÄ ÂÙ ÏÕÔÓÐÏËÅÎ ÃÒÉÔÉÃÓȟ ÓÏÍÅ ÏÆ 
×ÈÏÍ ÓÅÅÍÅÄ ÔÏ ÈÁÖÅ ÖÅÓÔÅÄ ÉÎÔÅÒÅÓÔÓ ÉÎ ÓÃÕÔÔÌÉÎÇ ÔÈÅ ÓÅÔÔÌÅÍÅÎÔȢ 
5ÎÄÅÒÌÙÉÎÇ Á ÇÒÏ×ÉÎÇ ÃÈÏÒÕÓ ÏÆ ÃÒÉÔÉÃÉÓÍȟ ×Å ÈÅÁÒÄ ÒÅÐÅÁÔÅÄ 
ÍÉÓÕÎÄÅÒÓÔÁÎÄÉÎÇÓ ÁÂÏÕÔ ÔÈÅ ÓÅÔÔÌÅÍÅÎÔȟ ÁÓ ×ÅÌÌ ÁÓ Á ÖÉÓÃÅÒÁÌ ÆÅÁÒ ÏÆ 
ÓÏÍÅÔÈÉÎÇ ÔÈÁÔ ÓÅÅÍÅÄ ÔÏ ÂÅ ÆÏÒ 'ÏÏÇÌÅȢ "ÕÔȟ ÁÓ ) ÍÅÎÔÉÏÎ ÁÂÏÖÅȟ 
ÔÈÅ ÓÅÔÔÌÅÍÅÎÔ ×ÁÓ ÎÅÇÏÔÉÁÔÅÄ ÂÙ ÁÕÔÈÏÒÓȟ ÐÕÂÌÉÓÈÅÒÓ ÁÎÄ ÌÉÂÒÁÒÉÅÓ 
ÔÏÏȟ ÁÎÄ ÉÔ ÐÒÏÍÉÓÅÓ ÔÁÎÇÉÂÌÅ ÁÎÄ ÓÉÇÎÉÆÉÃÁÎÔ ÂÅÎÅÆÉÔÓ ÆÏÒ ÔÈÅÓÅ 
ÇÒÏÕÐÓ ÁÓ ×ÅÌÌȢ 

)ȭÍ ÎÏÔ ÏÎÅ ×ÈÏ ÅÁÇÅÒÌÙ ÓÔÉÃËÓ ÈÉÓ ÈÅÁÄ ÁÂÏÖÅ ÔÈÅ ÐÁÒÁÐÅÔȟ ÂÕÔ ) ×ÁÓ 
ÑÕÉÔÅ ÃÏÎÃÅÒÎÅÄ ÔÈÁÔȟ ÉÆ ÐÅÏÐÌÅ ÄÉÄ ÎÏÔ ÓÔÅÐ ÆÏÒ×ÁÒÄ ÔÏ ÖÏÉÃÅ 
ÓÕÐÐÏÒÔ ÆÏÒ ÔÈÅ ÓÅÔÔÌÅÍÅÎÔȟ ÉÔ ÍÉÇÈÔ ÆÁÉÌȢ !ÎÄ ÔÈÁÔ ×ÏÕÌÄ ÓÅÒÖÅ ÎÏ 
ÏÎÅ ÅØÃÅÐÔ 'ÏÏÇÌÅȭÓ ÃÏÍÐÅÔÉÔÏÒÓȢ 

The settlement was negotiated by “libraries too”? That’s the first I’ve 
heard of libraries being involved in settlement negotiations. 

The discussion turns to antitrust, where Barton disclaims special 
knowledge—and then Barton poo-poos the possibility that the 
institutional subscription price would be too high. He makes much of 
that Single Free Terminal in public libraries as assuring that Google (and 
its publisher partners) won’t gouge. You can read that argument yourself. 
I have to balance it against publisher records in charging just a little 
more than the market will bear for library subscriptions… 

Regarding orphan works, there’s a particularly revealing statement:  

"ÕÔ ÁÎ ÉÍÐÅÒÆÅÃÔÉÏÎ ) ÓÅÅ ÒÅÌÁÔÉÎÇ ÔÏ ÏÒÐÈÁÎ ×ÏÒËÓ ÉÓ ÔÈÁÔȟ ÁÔ ÌÅÁÓÔ 
ÉÍÍÅÄÉÁÔÅÌÙ ÆÏÌÌÏ×ÉÎÇ ÔÈÅ ÓÅÔÔÌÅÍÅÎÔȟ 'ÏÏÇÌÅ ÁÌÏÎÅ ÈÁÓ ÔÈÅ ÁÂÉÌÉÔÙ 
ÔÏ ÅØÐÌÏÉÔ ÏÒÐÈÁÎ ×ÏÒËÓȟ ×ÈÅÎ ÅÖÅÎ ÔÈÅ ÏÒÉÇÉÎÁÌ ÐÕÂÌÉÓÈÅÒÓ ÏÆ ÔÈÅÓÅ 
×ÏÒËÓ ×ÉÌÌ ÓÈÁÒÅ ÎÏ ÓÕÃÈ ÒÉÇÈÔȢ 

If a publisher has rights in an out-of-print book, it’s not an orphan. If 
those rights have reverted to the author, the publisher should not have 
special rights at that point. If publishers don’t keep track of which 
contracts have reversion clauses and which don’t, that’s a different issue. 

There’s more here, and a couple of paragraphs later Barton repeats 
his claim that libraries were directly involved in the GBS negotiations: 
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4ÈÅ ÉÎÔÅÒÅÓÔÓ ÏÆ ÌÉÂÒÁÒÉÅÓȟ ÔÏÏȟ ÓÅÅÍ ÔÏ ÈÁÖÅ ÂÅÅÎ ×ÅÌÌ 
ÒÅÐÒÅÓÅÎÔÅÄɂÎÏ ÓÕÒÐÒÉÓÅȟ ÁÓ ÔÈÅÙ ×ÅÒÅ ÉÎÖÏÌÖÅÄ ÉÎ ÔÈÅ 'ÏÏÇÌÅ 
,ÉÂÒÁÒÙ 0ÒÏÊÅÃÔ ÆÒÏÍ ÔÈÅ ÓÔÁÒÔ ÁÎÄ ×ÅÒÅ ÁÔ ÔÈÅ ÎÅÇÏÔÉÁÔÉÎÇ ÔÁÂÌÅȢ 

Why have I never heard this from anybody else? Why do I doubt it? 

Amazon Accuses Someone Else of Monopolizing Bookselling 
This item is an institutional statement from the Authors Guild, posted 
September 2, 2009 on the AG website, and says AG is “compelled to state 
the obvious” after Amazon filed a brief opposing GBS: 

!ÍÁÚÏÎȭÓ ÈÙÐÏÃÒÉÓÙ ÉÓ ÂÒÅÁÔÈÔÁËÉÎÇȢ )Ô ÄÏÍÉÎÁÔÅÓ ÏÎÌÉÎÅ 
ÂÏÏËÓÅÌÌÉÎÇ ÁÎÄ ÔÈÅ ÆÌÅÄÇÌÉÎÇ Å-ÂÏÏË ÉÎÄÕÓÔÒÙȢ !Ô ÔÈÉÓ ÍÏÍÅÎÔ ÉÔȭÓ 
ÔÒÙÉÎÇ ÔÏ ÃÅÍÅÎÔ ÉÔÓ ÃÏÎÔÒÏÌ ÏÆ ÔÈÅ Å-ÂÏÏË ÉÎÄÕÓÔÒÙ ÂÙ ÒÏÕÔÉÎÅÌÙ 
ÓÅÌÌÉÎÇ Å-ÂÏÏËÓ ÁÔ Á ÌÏÓÓȢ )Ô ×ÏÎȭÔ ÄÏ ÔÈÁÔ ÆÏÒÅÖÅÒȟ ÏÆ ÃÏÕÒÓÅȢ 
%ÖÅÎÔÕÁÌÌÙȟ ×ÈÅÎ ÅÎÏÕÇÈ ÒÅÁÄÅÒÓ ÁÒÅ ÌÏÃËÅÄ ÉÎ ÔÏ ÉÔÓ +ÉÎÄÌÅȟ 
ÅÖÅÒÙÏÎÅ ÉÎ ÔÈÅ ÉÎÄÕÓÔÒÙ ÅØÐÅÃÔÓ !ÍÁÚÏÎ ÔÏ ÓÑÕÅÅÚÅ ÐÕÂÌÉÓÈÅÒÓ 
ÁÎÄ ÁÕÔÈÏÒÓȢ 4ÈÅ ÒÅÓÕÌÔÓ ÃÏÕÌÄ ÂÅ ÄÅÖÁÓÔÁÔÉÎÇ ÆÏÒ ÔÈÅ ÅÃÏÎÏÍÉÃÓ ÏÆ 
ÁÕÔÈÏÒÓÈÉÐȢ 

After explaining that GBS is “about out-of-print books” (not quite true), AG 
says “Google would get no exclusive rights under the agreement” (also not 
quite true) and concludes “The public has an overwhelming interest in 
having the settlement approved.” 

No further comment. 
It’s interesting that the AG page devoted to the settlement includes 

nothing that directly reflects the rejection of the settlement. Just not 
there—although under “Press Resources” there’s a link to the Settlement 
Website (not an AG site), which includes a two-sentence statement on 
the rejection. 

Academic Author Objections to the Google Book Search Settlement 
That’s the title of Pamela Samuelson’s paper, published in the Journal of 
Telecommunications and High Technology Law and deposited in SSRN on 
February 16, 2010. It’s a 29-page PDF. Here’s the abstract: 

4ÈÉÓ !ÒÔÉÃÌÅ ÅØÐÌÁÉÎÓ ÔÈÅ ÇÅÎÅÓÉÓ ÏÆ ÔÈÅ 'ÏÏÇÌÅ "ÏÏË 3ÅÁÒÃÈ ɉ'"3Ɋ 
ÐÒÏÊÅÃÔ ÁÎÄ ÔÈÅ ÃÏÐÙÒÉÇÈÔ ÉÎÆÒÉÎÇÅÍÅÎÔ ÌÁ×ÓÕÉÔ ÃÈÁÌÌÅÎÇÉÎÇ ÉÔ ÔÈÁÔ 
ÔÈÅ ÌÉÔÉÇÁÎÔÓ ÎÏ× ×ÉÓÈ ÔÏ ÓÅÔÔÌÅ ×ÉÔÈ Á ÃÏÍÐÒÅÈÅÎÓÉÖÅ ÒÅÓÔÒÕÃÔÕÒÉÎÇ 
ÏÆ ÔÈÅ ÍÁÒËÅÔ ÆÏÒ ÄÉÇÉÔÁÌ ÂÏÏËÓȢ !Ô ÆÉÒÓÔ ÂÌÕÓÈȟ ÔÈÅ ÓÅÔÔÌÅÍÅÎÔ ÓÅÅÍÓ 
ÔÏ ÂÅ Á ×ÉÎ-×ÉÎ-×ÉÎȟ ÁÓ ÉÔ ×ÉÌÌ ÍÁËÅ ÍÉÌÌÉÏÎÓ ÏÆ ÂÏÏËÓ ÍÏÒÅ ÁÖÁÉÌÁÂÌÅ 
ÔÏ ÔÈÅ ÐÕÂÌÉÃȟ ÒÅÓÕÌÔ ÉÎ ÎÅ× ÓÔÒÅÁÍÓ ÏÆ ÒÅÖÅÎÕÅÓ ÆÏÒ ÁÕÔÈÏÒÓ ÁÎÄ 
ÐÕÂÌÉÓÈÅÒÓȟ ÁÎÄ ÇÉÖÅ 'ÏÏÇÌÅ Á ÃÈÁÎÃÅ ÔÏ ÒÅÃÏÕÐ ÉÔÓ ÉÎÖÅÓÔÍÅÎÔ ÉÎ 
ÓÃÁÎÎÉÎÇ ÍÉÌÌÉÏÎÓ ÏÆ ÂÏÏËÓȢ .ÏÔ×ÉÔÈÓÔÁÎÄÉÎÇ ÔÈÅÓÅ ÂÅÎÅÆÉÔÓȟ Á ÃÌÏÓÅÒ 
ÅØÁÍÉÎÁÔÉÏÎ ÏÆ ÔÈÅ ÆÉÎÅ ÄÅÔÁÉÌÓ ÏÆ ÔÈÅ ÐÒÏÐÏÓÅÄ '"3 ÓÅÔÔÌÅÍÅÎÔ 

http://authorsguild.org/advocacy/articles/amazon-accuses-someone-else-of-monopolizing.html
http://authorsguild.org/advocacy/articles/amazon-accuses-someone-else-of-monopolizing.html
http://www.googlebooksettlement.com/
http://www.googlebooksettlement.com/
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1553894
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1553894


Cites & Insights March 2012 100 

ÓÈÏÕÌÄ ÇÉÖÅ ÁÃÁÄÅÍÉÃ ÁÕÔÈÏÒÓ ÓÏÍÅ ÐÁÕÓÅȢ 4ÈÅ ÉÎÔÅÒÅÓÔÓ ÏÆ ÁÃÁÄÅÍÉÃ 
ÁÕÔÈÏÒÓ ×ÅÒÅ ÎÏÔ ÁÄÅÑÕÁÔÅÌÙ ÒÅÐÒÅÓÅÎÔÅÄ ÄÕÒÉÎÇ ÔÈÅ ÎÅÇÏÔÉÁÔÉÏÎÓ 
ÔÈÁÔ ÙÉÅÌÄÅÄ ÔÈÅ ÐÒÏÐÏÓÅÄ ÓÅÔÔÌÅÍÅÎÔȢ %ÓÐÅÃÉÁÌÌÙ ÔÒÏÕÂÌÅÓÏÍÅ ÁÒÅ 
ÐÒÏÖÉÓÉÏÎÓ ÉÎ ÔÈÅ ÐÒÏÐÏÓÅÄ ÓÅÔÔÌÅÍÅÎÔ ÁÒÅ ÔÈÅ ÌÁÃË ÏÆ ÍÅÁÎÉÎÇÆÕÌ 
ÃÏÎÓÔÒÁÉÎÔÓ ÏÎ ÔÈÅ ÐÒÉÃÉÎÇ ÏÆ ÉÎÓÔÉÔÕÔÉÏÎÁÌ ÓÕÂÓÃÒÉÐÔÉÏÎÓ ÁÎÄ ÔÈÅ ÐÌÁÎ 
ÆÏÒ ÄÉÓÐÏÓÉÎÇ ÏÆ ÒÅÖÅÎÕÅÓ ÄÅÒÉÖÅÄ ÆÒÏÍ ÔÈÅ ÃÏÍÍÅÒÃÉÁÌÉÚÁÔÉÏÎ ÏÆ 
ȰÏÒÐÈÁÎȱ ÁÎÄ ÏÔÈÅÒ ÕÎÃÌÁÉÍÅÄ ÂÏÏËÓȢ 4ÈÅ !ÒÔÉÃÌÅ ÁÌÓÏ ÒÁÉÓÅÓ 
ÃÏÎÃÅÒÎÓ ÁÂÏÕÔ ×ÈÅÔÈÅÒ ÔÈÅ ÐÁÒÔÉÅÓȭ ÐÒÏÆÅÓÓÅÄ ÁÓÐÉÒÁÔÉÏÎÓ ÆÏÒ '"3 ÔÏ 
ÂÅ Á ÕÎÉÖÅÒÓÁÌ ÄÉÇÉÔÁÌ ÌÉÂÒÁÒÙ ÁÒÅ ÂÅÉÎÇ ÕÎÄÅÒÍÉÎÅÄ ÂÙ ÔÈÅÉÒ Ï×Î 
×ÉÔÈÄÒÁ×ÁÌÓ ÏÆ ÂÏÏËÓ ÆÒÏÍ ÔÈÅ ÒÅÇÉÍÅ ÔÈÅ ÓÅÔÔÌÅÍÅÎÔ ×ÏÕÌÄ 
ÅÓÔÁÂÌÉÓÈȢ &ÉÎÁÌÌÙȟ ÔÈÅ !ÒÔÉÃÌÅ ÓÕÇÇÅÓÔÓ ÃÈÁÎÇÅÓ ÔÈÁÔ ÓÈÏÕÌÄ ÂÅ ÍÁÄÅ 
ÔÏ ÔÈÅ ÐÒÏÐÏÓÅÄ ÓÅÔÔÌÅÍÅÎÔ ÔÏ ÍÁËÅ ÉÔ ÆÁÉÒȟ ÒÅÁÓÏÎÁÂÌÅȟ ÁÎÄ ÁÄÅÑÕÁÔÅ 
ÔÏ ÔÈÅ ÁÃÁÄÅÍÉÃ ÁÕÔÈÏÒÓ ×ÈÏÓÅ ×ÏÒËÓ ÍÁËÅ ÕÐ Á ÓÕÂÓÔÁÎÔÉÁÌ 
ÐÒÏÐÏÒÔÉÏÎ ÏÆ ÔÈÅ '"3 ÃÏÒÐÕÓȢ %ÖÅÎ ×ÉÔÈ ÔÈÅÓÅ ÍÏÄÉÆÉÃÁÔÉÏÎÓȟ 
ÈÏ×ÅÖÅÒȟ ÔÈÅÒÅ ÁÒÅ ÓÅÒÉÏÕÓ ÑÕÅÓÔÉÏÎÓ ÁÂÏÕÔ ×ÈÅÔÈÅÒ ÔÈÅ ÃÌÁÓÓ ÄÅÆÉÎÅÄ 
ÉÎ ÔÈÅ 0!3! ÃÁÎ ÂÅ ÃÅÒÔÉÆÉÅÄ ÃÏÎÓÉÓÔÅÎÔ ×ÉÔÈ 2ÕÌÅ άέȟ ×ÈÅÔÈÅÒ ÔÈÅ 
ÓÅÔÔÌÅÍÅÎÔ ÉÓ ÏÔÈÅÒ×ÉÓÅ ÃÏÍÐÌÉÁÎÔ ×ÉÔÈ 2ÕÌÅ άέȟ ×ÈÅÔÈÅÒ ÔÈÅ 
ÓÅÔÔÌÅÍÅÎÔ ÉÓ ÃÏÎÓÉÓÔÅÎÔ ×ÉÔÈ ÔÈÅ ÁÎÔÉÔÒÕÓÔ ÌÁ×Óȟ ÁÎÄ ×ÈÅÔÈÅÒ 
ÁÐÐÒÏÖÁÌ ÏÆ ÔÈÉÓ ÓÅÔÔÌÅÍÅÎÔ ÉÓ ÁÎ ÁÐÐÒÏÐÒÉÁÔÅ ÅØÅÒÃÉÓÅ ÏÆ ÊÕÄÉÃÉÁÌ 
ÐÏ×ÅÒȢ 

The article is actually 21 pages long (roughly half that space taken up 
with more than 120 footnotes), followed by a list of academic authors 
who objected to GBS. It’s an interesting read, one that explicitly says GBS 
would not have resulted in a library, but rather a commercial enterprise. 
Worth reading—and a good precursor to the final decision. 

Thousands of authors opt out of Google book settlement 
This last piece is by Alison Flood, posted February 23, 2010 at The 
Guardian. The subtitle (or deck or whatever it’s called): 

3ÏÍÅ ΰȟίΪΪ ×ÒÉÔÅÒÓȟ ÆÒÏÍ 4ÈÏÍÁÓ 0ÙÎÃÈÏÎ ÔÏ *ÅÆÆÒÅÙ !ÒÃÈÅÒȟ ÈÁÖÅ 
ÏÐÔÅÄ ÏÕÔ ÏÆ 'ÏÏÇÌÅȭÓ ÃÏÎÔÒÏÖÅÒÓÉÁÌ ÐÌÁÎ ÔÏ ÄÉÇÉÔÉÓÅ ÍÉÌÌÉÏÎÓ ÏÆ 
ÂÏÏËÓ 

That’s the core of the story, noting some of the better-known authors who 
opted out (in some cases their estates opted out). It quotes a few authors, 
including this surprising comment from Gwyneth Jones (who opted out 
“on the advice of my agency”): 

4ÈÅÎ ) ×ÁÓ ÉÎÓÐÉÒÅÄ ÔÏ ÒÅÁÄ ÔÈÅ ÓÍÁÌÌ ÐÒÉÎÔ ÔÏÏȟ ÁÎÄ ) ÄÉÄÎȭÔ ÌÉËÅ ×ÈÁÔ ) 
ÆÏÕÎÄȢ 'ÏÏÇÌÅȭÓ ÐÒÅÅÍÐÔÉÖÅ ÁÃÔÉÏÎ ÈÁÓ ȬÔÕÒÎÅÄ ÃÏÐÙÒÉÇÈÔ ÌÁ× ÏÎ ÉÔÓ 
ÈÅÁÄȭȢ )Ô ÓÅÅÍÓ ÔÈÅÙ ÐÌÁÎȟ ÕÎÉÌÁÔÅÒÁÌÌÙȟ ÔÏ ÔÁËÅ Ï×ÎÅÒÓÈÉÐ Á×ÁÙ ÆÒÏÍ ÔÈÅ 

http://www.guardian.co.uk/books/2010/feb/23/authors-opt-out-google-book-settlement
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×ÒÉÔÅÒȟ ÁÎÄ ÔÈÅ Ï×ÎÅÒÓÈÉÐ ÄÏÅÓÎȭÔ ÐÁÓÓ ÔÏ ÔÈÅ ÒÅÁÄÅÒÓ ɉÆÁÔ ÃÈÁÎÃÅȦɊ ÂÕÔ 
ÔÏ Á ÇÉÁÎÔ ÐÒÏÆÉÔ-ÍÁËÉÎÇ ÃÏÒÐÏÒÁÔÉÏÎȢ 

Take ownership away from the writer: That’s one of the more extreme 
readings of GBS. It’s also interesting because Jones is one who makes 
most of her recent novels available for free online in “portable document 
format” and says “they do my sales no harm at all.” Oh, and the works 
available through GBS would cost them “effectively nothing at their point 
of entry,” which is an interesting economic analysis of the $125 million 
settlement plan. 

Class and Standing 
Now we turn to the situation after Judge Chin rejected GBS2 (although 
the section following this one includes one earlier item). Most items here 
are by James Grimmelmann posting at The Laboratorium, and all items in 
this section appeared within the last eight months (that is, the earliest is 
from December 22, 2011). It’s interesting to see the extent to which 
Google is willing to at least indirectly contradict itself, now that the 
settlement is off the table. 

Google Moves to Dismiss 
Grimmelmann leads off with a great first paragraph in this December 22, 
2011 The Laboratorium item: 

'ÏÏÇÌÅ ÇÁÖÅ ÍÅ ÁÎ ÅÁÒÌÙ #ÈÒÉÓÔÍÁÓ ÐÒÅÓÅÎÔ ÔÏÄÁÙȡ Á ÍÏÔÉÏÎ ÔÏ ÄÉÓÍÉÓÓ 
ÔÈÅ !ÕÔÈÏÒÓ 'ÕÉÌÄ ÁÓ Á ÐÌÁÉÎÔÉÆÆ ÆÒÏÍ ÉÔÓ ÃÁÓÅ ÁÇÁÉÎÓÔ 'ÏÏÇÌÅȟ ×ÉÔÈ 
ÐÌÅÎÔÙ ÏÆ ÉÎÔÅÒÅÓÔÉÎÇ ÌÅÇÁÌ ÄÅÔÁÉÌÓ ÔÏ ÕÎ×ÒÁÐȢ 4ÈÅ ÍÏÔÉÏÎ ÁÌÓÏ ÓÅÅËÓ ÔÏ 
ÈÁÖÅ ÔÈÅ !ÍÅÒÉÃÁÎ 3ÏÃÉÅÔÙ ÏÆ -ÅÄÉÁ 0ÈÏÔÏÇÒÁÐÈÅÒÓ ÁÎÄ ÏÔÈÅÒ ÖÉÓÕÁÌ 
ÁÒÔÉÓÔÓȭ ÇÒÏÕÐÓ ÄÒÏÐÐÅÄ ÆÒÏÍ ÔÈÅÉÒ Ï×Î ÓÕÉÔ ÁÇÁÉÎÓÔ 'ÏÏÇÌÅȢ )Æ ÇÒÁÎÔÅÄȟ 
ÔÈÅ ÍÏÔÉÏÎ ×ÏÕÌÄ ÌÅÁÖÅ ÂÅÈÉÎÄ ÏÎÌÙ ÉÎÄÉÖÉÄÕÁÌ ÁÒÔÉÓÔÓ ÁÎÄ ÁÕÔÈÏÒÓ ÉÎ 
ÔÈÅ Ô×Ï ÌÁ×ÓÕÉÔÓ ÁÇÁÉÎÓÔ 'ÏÏÇÌÅȢ 7Å ÈÁÖÅ ÔÈÅ ÆÕÌÌ ÍÏÔÉÏÎ ÁÎÄ 
ÓÕÐÐÏÒÔÉÎÇ ÍÁÔÅÒÉÁÌÓ ÁÔ ÔÈÅ 0ÕÂÌÉÃ )ÎÄÅØȠ ÁÌÌ ÏÆ ÔÈÅ ÌÅÇÁÌ ÁÒÇÕÍÅÎÔ ÉÓ 
ÉÎ ÔÈÅ ÓÕÐÐÏÒÔÉÎÇ ÂÒÉÅÆȢ 

This is all about associational standing—whether AG and other groups 
can legitimately sue Google. 

4ÈÅ ÒÅÁÓÏÎ ×ÈÙ ÎÏÔ ÉÓ ÓÉÍÐÌÅȢ /ÒÄÉÎÁÒÉÌÙȟ ÏÎÌÙ ÔÈÅ ÐÅÒÓÏÎ ×ÈÏ ÈÁÓ 
ÁÌÌÅÇÅÄÌÙ ÂÅÅÎ ÉÎÊÕÒÅÄ ÂÙ ÔÈÅ ÄÅÆÅÎÄÁÎÔȭÓ ÁÃÔÉÏÎÓ ÈÁÓ ȰÓÔÁÎÄÉÎÇȱ ÔÏ 
ÓÕÅȢ )Æ )ȭÍ ÏÕÔÒÁÇÅÄ ÁÔ ÔÈÅ ÐÕÔÒÉÄ ÆÏÏÄ ÙÏÕ ×ÅÒÅ ÓÅÒÖÅÄ ÁÔ "ÕÒÇÅÒ 
,ÏÒÄȟ ) ÃÁÎȭÔ ÊÕÓÔ ÒÕÓÈ ÏÆÆ ÔÏ ÃÏÕÒÔ ÔÏ ÓÕÅ "ÕÒÇÅÒ ,ÏÒÄȢ )ÔȭÓ ÙÏÕÒ ÃÁÌÌ 
×ÈÅÔÈÅÒ ÔÏ ÓÕÅ ÔÈÅÍȟ ÎÏÔ ÍÉÎÅȟ ÁÎÄ ÉÆ ÙÏÕ ÄÏȟ ÙÏÕ ÎÅÅÄ ÔÏ ÄÉÒÅÃÔ 
ÔÈÅ ÌÁ×ÓÕÉÔ ÙÏÕÒÓÅÌÆȢ -Ù ÏÕÔÒÁÇÅ ÄÏÅÓÎȭÔ ÇÉÖÅ ÍÅ ÓÔÁÎÄÉÎÇȠ ÙÏÕÒ 
ÆÏÏÄ ÐÏÉÓÏÎÉÎÇ ÄÏÅÓȢ 

http://laboratorium.net/archive/2011/12/22/google_moves_to_dismiss
http://laboratorium.net/archive/2011/12/22/google_moves_to_dismiss
http://thepublicindex.org/documents/post-rejection
http://thepublicindex.org/docs/motions/993-memorandum-in-support.pdf


Cites & Insights March 2012 102 

The associational exception is how the Sierra Club can sue: Because its 
members have standing. Google argues now that associational standing is 
inappropriate in this case, given that (Google believes) a judgment on 
infringement requires deciding both whether the author actually holds 
rights for electronic publishing and whether Google has a fair use 
defense for that book. And then Grimmelmann starts having so much fun 
that I must quote directly: 

'ÏÏÇÌÅȭÓ ÁÒÇÕÍÅÎÔÓ ÏÎ ÂÏÔÈ ÏÆ ÔÈÅÓÅ ÐÏÉÎÔÓ ÁÒÅ ÉÎÔÅÒÅÓÔÉÎÇȢ 7ÈÅÎ 
ÉÔ ÃÏÍÅÓ ÔÏ Ï×ÎÅÒÓÈÉÐȟ 'ÏÏÇÌÅȭÓ ÂÒÉÅÆ ÅÆÆÅÃÔÉÖÅÌÙ ÁÓÓÅÒÔÓ ÔÈÁÔ ÔÈÅ Å-
ÒÉÇÈÔÓ ÓÉÔÕÁÔÉÏÎ ÆÏÒ ÂÏÏËÓ ÉÓ Á ÔÁÒÐÉÔ ÉÎ Á ÂÏÇ ÕÎÄÅÒ Á Ó×ÁÍÐ 
ÓÈÒÏÕÄÅÄ ÉÎ ÆÏÇȢ 9ÏÕ ×ÁÎÔ ÔÏ ÓÕÅ ÕÓ ÁÓ ÁÎ ÁÓÓÏÃÉÁÔÉÏÎȟ ÉÔ ÁÓËÓȩ &ÉÎÅȢ 
*ÕÓÔ ÓÏÒÔ ÏÕÔ ×ÈÏ Ï×ÎÓ Å-ÒÉÇÈÔÓ ÔÈÒÏÕÇÈÏÕÔ ÔÈÅ ÐÕÂÌÉÓÈÉÎÇ ÉÎÄÕÓÔÒÙ 
ÆÉÒÓÔȢ 'ÅÔ ÂÁÃË ÔÏ ÕÓ ×ÈÅÎ ÙÏÕȭÒÅ ÄÏÎÅȢ ɉ)Î ÏÎÅ ÅÓÐÅÃÉÁÌÌÙ ÃÌÅÖÅÒ ÂÉÔ 
ÏÆ ÌÁ×ÙÅÒÉÎÇȟ 'ÏÏÇÌÅ ÑÕÏÔÅÓ ÇÕÉÄÅÓ ÐÕÂÌÉÓÈÅÄ ÂÙ ÔÈÅ !ÕÔÈÏÒÓ 'ÕÉÌÄ 
ÁÎÄ ÔÈÅ !3-0 ÔÏ ÍÁËÅ ÉÔÓ ÐÏÉÎÔ ÔÈÁÔ ÂÏÏË ÌÉÃÅÎÓÉÎÇ ÉÓ ÃÏÍÐÌÉÃÁÔÅÄ 
ÁÎÄ ÍÅÓÓÙȢɊ 

!Ó ÆÏÒ ÆÁÉÒ ÕÓÅȟ ÉÔ ÈÅÌÐÓ ÔÏ ÔÈÉÎË ÏÆ ÔÈÉÓ ÍÏÔÉÏÎ ÁÓ Á ÔÒÁÉÌÅÒ ÆÏÒ 
'ÏÏÇÌÅȭÓ ÏÐÐÏÓÉÔÉÏÎ ÔÏ ÃÌÁÓÓ ÃÅÒÔÉÆÉÃÁÔÉÏÎȟ ÃÏÍÉÎÇ ÔÏ Á ÃÏÕÒÔÈÏÕÓÅ 
ÎÅÁÒ ÙÏÕ ÉÎ *ÁÎÕÁÒÙȢ 'ÏÏÇÌÅ ÁÒÇÕÅÓ ÔÈÁÔ ÔÈÅ ȰÉÎÄÉÖÉÄÕÁÌÉÚÅÄ 
ÁÎÁÌÙÓÉÓȱ ÒÅÑÕÉÒÅÄ ÂÙ ÆÁÉÒ ÕÓÅ ×ÉÌÌ ÖÁÒÙ ÅØÔÅÎÓÉÖÅÌÙ ÆÒÏÍ ÂÏÏË ÔÏ 
ÂÏÏË ÁÎÄ ÁÒÔ×ÏÒË ÔÏ ÁÒÔ×ÏÒËȢ 3ÏÍÅ ÂÏÏËÓ ÁÒÅ ÃÒÅÁÔÉÖÅȠ ÓÏÍÅ ÁÒÅ 
ÍÏÒÅ ÉÎÆÏÒÍÁÔÉÏÎÁÌȢ 3ÏÍÅ ÁÒÅ ÉÎ ÐÒÉÎÔȠ ÓÏÍÅ ÁÒÅ ÏÕÔ ÏÆ ÐÒÉÎÔȢ 
%ØÐÅÃÔ ÔÏ ÓÅÅ Á ÍÏÒÅ ÄÅÔÁÉÌÅÄ ÖÅÒÓÉÏÎ ÏÆ ÔÈÉÓ ÁÒÇÕÍÅÎÔ ÒÏÌÌÅÄ ÏÕÔ ÉÎ 
*ÁÎÕÁÒÙȟ ×ÈÅÎ 'ÏÏÇÌÅ ÁÒÇÕÅÓ ÔÈÁÔ ÔÈÅ ÃÌÁÓÓ ÏÆ ÐÌÁÉÎÔÉÆÆ ÁÕÔÈÏÒÓ ÉÓ 
ÓÉÍÐÌÙ ÔÏÏ ÄÉÖÅÒÓÅ ÔÏ ÌÉÔÉÇÁÔÅ ÁÓ Á ÇÒÏÕÐȢ 

Good stuff. 

Who Speaks for Copyright Owners? 
This December 30, 2011 post at The Laboratorium grows out of 
comments on the previous post (above). It’s fairly long and probably 
worth reading in the original. I love one early statement, given the 
history of the case: 

)Î ÐÁÒÔȟ ÔÈÉÓ ÉÓ ÄÕÅ ÔÏ ÔÈÅ ÕÓÕÁÌ ÓËÅÐÔÉÃÉÓÍ ÔÈÁÔ ÁÒÉÓÅÓ ×ÈÅÎÅÖÅÒ 
ÌÁ×ÙÅÒÓ ÍÁËÅ ÁÐÐÁÒÅÎÔÌÙ ÉÎÃÏÎÓÉÓÔÅÎÔ ÁÒÇÕÍÅÎÔÓȢ Ȱ4ÈÅ ÖÁÓÅ ×ÁÓ 
ÅÉÔÈÅÒ ÁÌÒÅÁÄÙ ÂÒÏËÅÎ ×ÈÅÎ ÙÏÕ ÇÁÖÅ ÉÔ ÔÏ ÍÅȟ ÏÒ ) ÒÅÔÕÒÎÅÄ ÉÔ ÉÎ 
ÐÅÒÆÅÃÔ ÃÏÎÄÉÔÉÏÎȱ ÎÅÖÅÒ ÇÏÅÓ ÏÖÅÒ ×ÅÌÌɂÅÖÅÎ ÔÈÏÕÇÈ ÉÔ ÍÁÙ ÂÅ ÔÈÅ 
ÓÁÆÅÓÔ ÒÅÓÐÏÎÓÅ Á ÌÁ×ÙÅÒ ÃÁÎ ÇÉÖÅ ÂÅÆÏÒÅ ÔÈÅ ÏÔÈÅÒ ÓÉÄÅ ÈÁÓ ÉÎÆÏÒÍÅÄ 
ÈÅÒ ×ÈÉÃÈ ÖÁÓÅ ÈÅÒ ÃÌÉÅÎÔ ÉÓ ÁÃÃÕÓÅÄ ÏÆ ÂÒÅÁËÉÎÇȢ 

Setting aside Google’s inconsistent arguments, he notes that the 
substantive issue is “what is legal to do with books?” and that the 
procedural question boils down to the post’s title, here reworded as “who 

http://laboratorium.net/archive/2011/12/30/who_speaks_for_copyright_owners
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is entitled to speak for copyright owners?” He finds one answer—”only 
individual copyright owners can speak for themselves”—unsatisfactory 
for at least three reasons: 

&ÉÒÓÔȟ ×Å ÄÏÎȭÔ ËÎÏ× ×ÈÁÔ ÔÈÅ ÌÁ× ÉÓ ÏÎ ÁÌÌ ÓÏÒÔÓ ÏÆ ÉÓÓÕÅÓȢ ! 
ÃÏÐÙÒÉÇÈÔ ÓÔÁÔÕÔÅ ×ÒÉÔÔÅÎ ×ÉÔÈÏÕÔ ÃÏÍÐÕÔÅÒÓ ÃÌÅÁÒÌÙ ÉÎ ÍÉÎÄȟ ÁÎÄ 
×ÉÔÈ ÄÉÇÉÔÉÚÁÔÉÏÎ ÃÌÅÁÒÌÙ ÎÏÔ ÉÎ ÍÉÎÄȟ ÓÉÍÐÌÙ ÄÏÅÓÎȭÔ ÅØÐÌÁÉÎ ÃÌÅÁÒÌÙ 
×ÈÁÔ ÔÈÅ ÒÉÇÈÔÓ ÏÆ Ï×ÎÅÒÓ ÁÎÄ ÒÅÁÄÅÒÓ ÁÒÅ ÉÎ ÍÁÎÙ ÃÁÓÅÓȢ &ÁÉÒ ÕÓÅȭÓ 
ÂÏÕÎÄÁÒÙ ÉÓ ÉÎÔÅÎÔÉÏÎÁÌÌÙ ÆÕÚÚÙȠ ÔÈÅ ÓÃÏÐÅ ÏÆ ÌÉÂÒÁÒÙ ÒÉÇÈÔÓ ÈÁÓ 
ÂÅÃÏÍÅ ÕÎÉÎÔÅÎÔÉÏÎÁÌÌÙ ÓÏȣ 

3ÅÃÏÎÄȟ ÁÓ ÔÈÅ ÆÒÅÑÕÅÎÔÌÙ ÄÉÓÍÉÓÓÅÄ ÐÒÏÓÐÅÃÔ ÏÆ ÉÎÄÉÖÉÄÕÁÌ ÁÕÔÈÏÒ 
ÌÁ×ÓÕÉÔÓ ÁÇÁÉÎÓÔ 'ÏÏÇÌÅ ÄÅÍÏÎÓÔÒÁÔÅÓȟ ÉÎÄÉÖÉÄÕÁÌ Ï×ÎÅÒÓ ×ÏÕÌÄ ÂÅ 
ÁÔ Á ÓÅÖÅÒÅ ÄÉÓÁÄÖÁÎÔÁÇÅ ÔÒÙÉÎÇ ÔÏ ÓÏÒÔ ÏÕÔ ÔÈÅÉÒ ÒÉÇÈÔÓ ÉÆ ÔÈÅÙ ×ÅÒÅ 
ÅÎÔÉÒÅÌÙ ÏÎ ÔÈÅÉÒ Ï×ÎȢ 4ÈÅÙ ÎÅÅÄ ÓÏÍÅÔÈÉÎÇ ÂÅÔÔÅÒ ÔÈÁÎ ÔÈÅ ÒÉÇÈÔ ÔÏ 
ÓÕÅ 'ÏÏÇÌÅ ÓÅÒÉÁÔÉÍȟ ÅÁÃÈ ÒÕÎÎÉÎÇ ÕÐ ÍÉÌÌÉÏÎ-ÄÏÌÌÁÒ ÌÅÇÁÌ ÂÉÌÌÓȢ 
4ÈÁÔ ÓÏÍÅÔÈÉÎÇ ÃÏÕÌÄ ÂÅ ÃÌÁÓÓ ÁÃÔÉÏÎÓȟ ÉÔ ÃÏÕÌÄ ÂÅ ÓÕÉÔÓ ÂÙ 
ÐÕÂÌÉÓÈÅÒÓ ×ÈÏ ÈÏÌÄ ÌÁÒÇÅ ÐÏÒÔÆÏÌÉÏÓ ÏÆ ÒÉÇÈÔÓȟ ÉÔ ÃÏÕÌÄ ÂÅ ÓÅÔÔÉÎÇ 
ÐÒÅÃÅÄÅÎÔÓ ÔÈÁÔ ÏÔÈÅÒ ÃÏÐÙÒÉÇÈÔ Ï×ÎÅÒÓ ÃÏÕÌÄ ÕÓÅɂÂÕÔ ÔÈÅÒÅ ÈÁÓ ÔÏ 
ÂÅ ÓÏÍÅÔÈÉÎÇȢ 4ÈÅ ÐÏÓÓÉÂÉÌÉÔÙ ÏÆ ÍÁÓÓ ÉÎÆÒÉÎÇÅÍÅÎÔ ÒÅÑÕÉÒÅÓ ÓÏÍÅ 
ÐÏÓÓÉÂÉÌÉÔÙ ÏÆ ÍÁÓÓ ÒÅÓÐÏÎÓÅȢ 

!ÎÄ ÔÈÉÒÄȟ ÉÎ ÓÏÍÅ ÃÁÓÅÓȟ ÔÏÏ ÍÁÎÙ ×ÉÄÅÌÙ ÄÉÓÐÅÒÓÅÄ ÒÉÇÈÔÓ ÌÅÁÄ ÔÏ 
ÃÈÁÏÓȟ ÃÏÎÆÕÓÉÏÎȟ ÁÎÄ ÉÍÐÏÖÅÒÉÓÈÍÅÎÔȢ 4ÈÅ ÃÌÁÓÓÉÃ ÐÁÒÁÂÌÅ ÈÅÒÅ ÉÓ 
ÔÈÁÔ ÉÆ ÁÎ ÁÉÒÐÌÁÎÅ ÁÔ έίȟΪΪΪ ÆÅÅÔ ÔÒÅÓÐÁÓÓÅÄ ÏÎ ÅÁÃÈ ÈÏÕÓÅ ÉÔ ÆÌÅ× 
ÏÖÅÒȟ ÁÉÒ ÔÒÁÖÅÌ ×ÏÕÌÄ ÂÅ ÉÍÐÏÓÓÉÂÌÅȣ 

Grimmelmann now says that GBS was “an extreme example” and “far too 
broad a delegation.” 

4ÈÅ ÃÌÁÓÓ ÁÃÔÉÏÎ ÃÅÒÔÉÆÉÃÁÔÉÏÎ ÔÈÁÔ ÔÈÅ !ÕÔÈÏÒÓ 'ÕÉÌÄ ÎÏ× ÓÅÅËÓ 
×ÏÕÌÄ ÌÅÔ ÉÔ ÓÐÅÁË ÏÎ ÂÅÈÁÌÆ ÏÆ ÁÌÌ ÂÏÏË ÁÕÔÈÏÒÓ ÔÏ ÓÔÏÐ 'ÏÏÇÌÅȭÓ 
ÂÏÏË ÓÃÁÎÎÉÎÇȢ !ÎÄ ÔÈÁÔȭÓ ÁÃÔÕÁÌÌÙ ÍÏÒÅ ÏÒ ÌÅÓÓ ÈÏ× ÔÈÅ (ÁÔÈÉ4ÒÕÓÔ 
ÓÕÉÔ ÁÇÁÉÎÓÔ ÔÈÅ ÌÉÂÒÁÒÙ ÐÁÒÔÎÅÒÓ ×ÏÒËÓȟ ÁÓ ×ÅÌÌȢ %ÖÅÎ ÔÈÏÕÇÈ ÔÈÁÔȭÓ 
ÎÏÔ Á ÃÌÁÓÓ ÁÃÔÉÏÎȟ ÔÈÅ ÉÎÊÕÎÃÔÉÏÎ ÉÔ ÓÅÅËÓ ÉÓÎȭÔ ÌÉÍÉÔÅÄ ÔÏ ÔÈÅ 
ÈÁÎÄÆÕÌ ÏÆ ÁÕÔÈÏÒÓ ×ÈÏȭÒÅ ÓÕÉÎÇȢ )ÎÓÔÅÁÄȟ ÔÈÅ !ÕÔÈÏÒÓ 'ÕÉÌÄ ×ÁÎÔÓ 
ÔÈÅ ÅÎÔÉÒÅ (ÁÔÈÉ4ÒÕÓÔ ÄÁÔÁÂÁÓÅ ÉÍÐÏÕÎÄÅÄ ÓÏ ÎÏ ÏÎÅ ÃÁÎ ÁÃÃÅÓÓ ÉÔȢ 
)Î ÅÆÆÅÃÔȟ ÉÔȭÓ ÁÓËÉÎÇȟ ÏÎ ÂÅÈÁÌÆ ÏÆ ÁÌÌ ÃÏÐÙÒÉÇÈÔ Ï×ÎÅÒÓȟ ÔÏ ÈÁÖÅ ÔÈÅ 
(ÁÔÈÉ4ÒÕÓÔ ÄÁÔÁÂÁÓÅ ÓÈÕÔ ÄÏ×ÎȢ 3ÏÍÅ ÏÆ ÔÈÅÍ ÁÒÅ ÐÒÅÓÕÍÁÂÌÙ 
ÅÁÇÅÒ ÔÏ ÈÁÖÅ ÔÈÅÉÒ ×ÏÒËÓ ÉÎÃÌÕÄÅÄȢ 

There’s more here; well worth reading. 

Academics Object to Class Certification in Google Books Case 
It’s not just Google who thinks AG shouldn’t be able to claim class 
sanding, as this February 16, 2012 David Rapp article at Library Journal’s 

http://www.thedigitalshift.com/2012/02/digital-libraries/academics-object-to-class-certification-in-google-books-case/
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“The Digital Shift” makes clear. Yes, we’re back to Pamela Samuelson, 
this time with a letter signed by more than 80 academics “asserting that 
academic authors should not be included as part of a class 
authorization.” The letter also makes an interesting claim: 

7Å ÂÅÌÉÅÖÅ ÔÈÁÔ ÏÕÒ ×ÏÒËÓ ÏÆ ÓÃÈÏÌÁÒÓÈÉÐ ÁÒÅ ÍÏÒÅ ÔÙÐÉÃÁÌ ÏÆ ÔÈÅ 
ÃÏÎÔÅÎÔÓ ÏÆ ÒÅÓÅÁÒÃÈ ÌÉÂÒÁÒÙ ÃÏÌÌÅÃÔÉÏÎÓ ÔÈÁÎ ×ÏÒËÓ ÏÆ ÔÈÅ ÔÈÒÅÅ 
ÎÁÍÅÄ ÐÌÁÉÎÔÉÆÆÓ ÉÎ ÔÈÉÓ ÃÁÓÅȢ "ÅÔÔÙ -ÉÌÅÓ ÉÓ ÔÈÅ ÁÕÔÈÏÒ ÏÆ ÎÕÍÅÒÏÕÓ 
ÃÈÉÌÄÒÅÎȭÓ ÂÏÏËÓȢ *ÉÍ "ÏÕÔÏÎ ÉÓ Á ÆÏÒÍÅÒ ÂÁÓÅÂÁÌÌ ÐÉÔÃÈÅÒ ×ÈÏ ÈÁÓ 
×ÒÉÔÔÅÎ ÂÏÔÈ ÆÉÃÔÉÏÎ ÁÎÄ ÎÏÎÆÉÃÔÉÏÎ ÂÏÏËÓ ÂÁÓÅÄ ÏÎ ÈÉÓ ÅØÐÅÒÉÅÎÃÅÓ 
ÁÓ Á ÂÁÓÅÂÁÌÌ ÐÌÁÙÅÒȢ *ÏÓÅÐÈ 'ÏÕÌÄÅÎ ÉÓ Á ÐÒÏÆÅÓÓÉÏÎÁÌ ×ÒÉÔÅÒ ×ÈÏ ÈÁÓ 
×ÒÉÔÔÅÎ Á ÎÕÍÂÅÒ ÏÆ ÎÏÎÆÉÃÔÉÏÎ ÂÏÏËÓ ÏÎ Á ÖÁÒÉÅÔÙ ÏÆ ÓÕÂÊÅÃÔÓȟ 
ÉÎÃÌÕÄÉÎÇ Á ÂÏÏË ÁÂÏÕÔ ȰÓÕÐÅÒÌÁ×ÙÅÒÓȢȱ .ÏÎÅ ÏÆ ÔÈÅÓÅ ÔÈÒÅÅ ÁÒÅ 
ÁÃÁÄÅÍÉÃ ÁÕÔÈÏÒÓȢ 4ÈÅÉÒ ÂÏÏËÓ ÁÒÅ ÁÉÍÅÄ ÁÔ Á ÐÏÐÕÌÁÒȟ ÒÁÔÈÅÒ ÔÈÁÎ ÁÎ 
ÁÃÁÄÅÍÉÃȟ ÁÕÄÉÅÎÃÅȢ !Ó ÐÒÏÆÅÓÓÉÏÎÁÌ ×ÒÉÔÅÒÓȟ ÔÈÅÉÒ ÍÏÔÉÖÁÔÉÏÎÓ ÁÎÄ 
ÉÎÔÅÒÅÓÔÓ ÉÎ ÈÁÖÉÎÇ ÔÈÅÉÒ ÂÏÏËÓ ÐÕÂÌÉÓÈÅÄ ×ÏÕÌÄ ÕÎÄÅÒÓÔÁÎÄÁÂÌÙ ÂÅ 
ÄÉÆÆÅÒÅÎÔȟ ÁÎÄ ÌÉËÅÌÙ ÍÏÒÅ ÃÏÍÍÅÒÃÉÁÌȟ ÔÈÁÎ ÔÈÏÓÅ ÏÆ ÁÃÁÄÅÍÉÃ 
ÓÃÈÏÌÁÒÓȢ (ÅÎÃÅȟ ÏÕÒ ÃÏÎÃÅÒÎ ÉÓ ÔÈÁÔ ÔÈÅÓÅ ÔÈÒÅÅ ÄÏ ÎÏÔ ÓÈÁÒÅ ÔÈÅ 
ÁÃÁÄÅÍÉÃ ÉÎÔÅÒÅÓÔÓ ÔÈÁÔ ÁÒÅ ÔÙÐÉÃÁÌ ÏÆ ÁÕÔÈÏÒÓ ÏÆ ÂÏÏËÓ ÉÎ ÒÅÓÅÁÒÃÈ 
ÌÉÂÒÁÒÙ ÃÏÌÌÅÃÔÉÏÎÓȢ !Ó ×Å ÅØÐÌÁÉÎ ÆÕÒÔÈÅÒ ÂÅÌÏ×ȟ ÔÈÅ ÃÌÅÁÒÅÓÔ 
ÉÎÄÉÃÁÔÉÏÎ ÔÈÁÔ ÔÈÅ ÎÁÍÅÄ ÐÌÁÉÎÔÉÆÆÓ ÄÏ ÎÏÔ ÓÈÁÒÅ ÔÈÅ ÓÁÍÅ ÐÒÉÏÒÉÔÉÅÓ 
ÔÙÐÉÃÁÌ ÏÆ ÁÃÁÄÅÍÉÃ ÁÕÔÈÏÒÓ ÉÓ ÔÈÅÉÒ ÉÎÓÉÓÔÅÎÃÅ ÏÎ ÐÕÒÓÕÉÎÇ ÔÈÉÓ 
ÌÉÔÉÇÁÔÉÏÎȢ 

One more quote (also quoted in full by Rapp): 

)Ô ÂÅÁÒÓ ÍÅÎÔÉÏÎÉÎÇ ÔÈÁÔ ÄÅÓÐÉÔÅ ÏÕÒ ÈÁÖÉÎÇ ÒÁÉÓÅÄ ÎÕÍÅÒÏÕÓ 
ÏÂÊÅÃÔÉÏÎÓ ÁÎÄ ÃÏÎÃÅÒÎÓ ÁÂÏÕÔ ÔÈÅ ÐÒÏÐÏÓÅÄ ÓÅÔÔÌÅÍÅÎÔ ÉÎ Á ÖÅÒÙ 
ÐÕÂÌÉÃ ×ÁÙ ÂÙ ÐÕÔÔÉÎÇ ÔÈÅÍ ÉÎ ÔÈÅ ÃÏÕÒÔ ÒÅÃÏÒÄȟ ÎÏÎÅ ÏÆ ÕÓ ÈÁÓ 
ÂÅÅÎ ÃÏÎÔÁÃÔÅÄ ÂÙ ÔÈÅ ÐÒÏÐÏÓÅÄ ÃÌÁÓÓ ÒÅÐÒÅÓÅÎÔÁÔÉÖÅÓȟ ÔÈÅ !ÕÔÈÏÒÓ 
'ÕÉÌÄȟ ÏÒ ÔÈÅ ÌÁ×ÙÅÒÓ ×ÈÏ ×ÁÎÔ ÔÏ ÂÅ ÄÅÓÉÇÎÁÔÅÄ ÁÓ ÃÌÁÓÓ ÃÏÕÎÓÅÌ ÔÏ 
ÁÓË ÆÏÒ ÏÕÒ ÏÐÉÎÉÏÎ ÁÂÏÕÔ ×ÈÁÔ ÏÕÒ ÉÎÔÅÒÅÓÔÓ ÁÒÅȟ ×ÈÅÔÈÅÒ ÔÏ ÐÕÒÓÕÅ 
ÔÈÉÓ ÌÉÔÉÇÁÔÉÏÎȟ ×ÈÁÔ ÒÅÌÉÅÆ ÔÏ ÓÅÅËȟ ÏÎ ×ÈÁÔ ÔÅÒÍÓ ÔÏ ÓÅÔÔÌÅ ÉÔȟ ÏÒ 
ÁÎÙÔÈÉÎÇ ÅÌÓÅȢ 

“We represent you. We have no interest in what you have to say.” 
Sounds right to me. 

GBS: A Matter of Standing and The Class Certification Fight 
Back to James Grimmelmann and The Laboratorium for two posts, the 
first (“A Matter of Standing”) on February 26, 2012, the second (“The 
Class Certification Fight”) on March 4, 2012.. As with other 
Grimmelmann posts, I could legally quote the entire posts (he writes 
under a CC BY license), but that seems like overkill and a distraction, 

http://www.scribd.com/doc/81573927/Academic-Authors-Letter-to-Judge-Chin-Feb-2012-Samuelson
http://laboratorium.net/archive/2012/02/26/gbs_a_matter_of_standing
http://laboratorium.net/archive/2012/03/04/gbs_the_class_certification_fight
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since Grimmelmann’s an eloquent writer and gets some interesting 
comments. 

The first post deals with arguments raised in court hearings on 
standing in the Google Books and HathiTrust suits. First, Google says 
that the Copyright Act specifically prohibits associational standing. 
“That’s a categorical argument. It would apply to all copyright cases.” 
Google also offers more particular claims related to fair use and 
ownership. 

Regarding fair use and Google’s claim that it raises factual issues that 
vary from book to book, Grimmelmann says: 

)ȭÍ ÓËÅÐÔÉÃÁÌ ÏÆ ÔÈÉÓ ÏÂÊÅÃÔÉÏÎɂÅÖÅÎ ÉÆ ÔÈÅ ÆÁÉÒ-ÕÓÅ ÃÁÓÅ ÖÁÒÉÅÓ ÆÒÏÍ 
ÂÏÏË ÔÏ ÂÏÏËȟ ÉÔȭÓ ÑÕÉÔÅ ÐÏÓÓÉÂÌÅ ÔÈÁÔ ÓÏÍÅ ÂÒÏÁÄ ÌÕÍÐÉÎÇ ɉÅȢÇȢ 
ÂÏÏËÓ ÉÎ ÐÒÉÎÔ ÁÎÄ ÂÏÏËÓ ÏÕÔ ÏÆ ÐÒÉÎÔɊ ×ÉÌÌ ÓÕÆÆÉÃÅȢ 9ÏÕ ÄÏÎȭÔ 
ÎÅÃÅÓÓÁÒÉÌÙ ÎÅÅÄ ÔÏ ÂÒÉÎÇ ÅÖÅÒÙ ÁÕÔÈÏÒ ÉÎÄÉÖÉÄÕÁÌÌÙ ÉÎÔÏ ÃÏÕÒÔ ÔÏ 
ÄÅÃÉÄÅ ×ÈÅÔÈÅÒȟ ÓÁÙȟ ÓÎÉÐÐÅÔ ÄÉÓÐÌÁÙ ÏÆ ÆÉÃÔÉÏÎ ÉÓ ÏÒ ÉÓÎȭÔ ÆÁÉÒ ÕÓÅȢ 

Regarding ownership, Grimmelmann notes that Google’s brief does a 
nice job of using the associations’ own copyright guides to illustrate how 
complex book copyright licensing is and finds this the “best-argued part 
of Google’s briefs.” I’ll omit the HathiTrust discussion; that’s a different 
(although definitely related) case. 

The second post relates to certification rather than associational 
standing. Here’s AG’s group that it asserts it should be certified to 
represent: 

!ÌÌ ÐÅÒÓÏÎÓ ÒÅÓÉÄÉÎÇ ÉÎ ÔÈÅ 5ÎÉÔÅÄ 3ÔÁÔÅÓ ×ÈÏ ÈÏÌÄ Á 5ÎÉÔÅÄ 3ÔÁÔÅÓ 
ÃÏÐÙÒÉÇÈÔ ÉÎÔÅÒÅÓÔ ÉÎ ÏÎÅ ÏÒ ÍÏÒÅ "ÏÏËÓ ÒÅÐÒÏÄÕÃÅÄ ÂÙ 'ÏÏÇÌÅ ÁÓ 
ÐÁÒÔ ÏÆ ÉÔÓ ,ÉÂÒÁÒÙ 0ÒÏÊÅÃÔȟ ×ÈÏ ÁÒÅ ÅÉÔÈÅÒ ɉÁɊ ÎÁÔÕÒÁÌ ÐÅÒÓÏÎÓ ×ÈÏ 
ÁÒÅ ÁÕÔÈÏÒÓ ÏÆ ÓÕÃÈ "ÏÏËÓ ÏÒ ɉÂɊ ÎÁÔÕÒÁÌ ÐÅÒÓÏÎÓȟ ÆÁÍÉÌÙ ÔÒÕÓÔÓ ÏÒ 
ÓÏÌÅ ÐÒÏÐÒÉÅÔÏÒÓÈÉÐÓ ×ÈÏ ÁÒÅ ÈÅÉÒÓȟ ÓÕÃÃÅÓÓÏÒÓ ÉÎ ÉÎÔÅÒÅÓÔ ÏÒ ÁÓÓÉÇÎÓ 
ÏÆ ÓÕÃÈ ÁÕÔÈÏÒÓȢ Ȱ"ÏÏËÓȱ ÍÅÁÎÓ ÅÁÃÈ ÆÕÌÌ-ÌÅÎÇÔÈ ÂÏÏË ÐÕÂÌÉÓÈÅÄ ÉÎ 
ÔÈÅ %ÎÇÌÉÓÈ ÌÁÎÇÕÁÇÅ ÁÎÄ ÒÅÇÉÓÔÅÒÅÄ ×ÉÔÈ ÔÈÅ 5ÎÉÔÅÄ 3ÔÁÔÅÓ 
#ÏÐÙÒÉÇÈÔ /ÆÆÉÃÅ ×ÉÔÈÉÎ ÔÈÒÅÅ ÍÏÎÔÈÓ ÁÆÔÅÒ ÉÔÓ ÆÉÒÓÔ ÐÕÂÌÉÃÁÔÉÏÎȢ 

AG sure as hell doesn’t represent my interests. Nor, apparently, does it 
represent at least 80 academic authors (see the preceding story). 
Grimmelmann notes why class certification is so important: 

7ÈÉÌÅ ÔÈÅ ÌÁ×ÓÕÉÔ ÃÏÕÌÄ ÉÎ ÔÈÅÏÒÙ ÇÏ ÆÏÒ×ÁÒÄ ÅÖÅÎ ×ÉÔÈÏÕÔ ÔÈÅ 
ÃÌÁÓÓȟ ÉÔ ×ÏÕÌÄ ÂÅ ÆÁÒ ÌÅÓÓ ÖÉÁÂÌÅ ÉÎ ÐÒÁÃÔÉÃÅȢ 4ÈÅ ÐÒÏÓÐÅÃÔ ÏÆ Á ÈÕÇÅ 
ÆÉÎÁÎÃÉÁÌ ÒÅÃÏÖÅÒÙ ÂÏÔÈ ÇÉÖÅÓ ÔÈÅ !ÕÔÈÏÒÓ 'ÕÉÌÄ ÍÏÒÅ ÌÅÖÅÒÁÇÅ 
ÁÇÁÉÎÓÔ 'ÏÏÇÌÅ ÁÎÄ ÍÁËÅÓ ÉÔÓ ÌÁ×ÙÅÒÓ ÍÏÒÅ ×ÉÌÌÉÎÇ ÔÏ ×ÏÒË ÏÎ Á 
ÃÏÎÔÉÎÇÅÎÃÙ ÂÁÓÉÓȢ 3Ï ÆÉÇÈÔÉÎÇ ÃÌÁÓÓ ÃÅÒÔÉÆÉÃÁÔÉÏÎ ÉÓ Á ÎÏ-ÌÏÓÅ 
ÐÒÏÐÏÓÉÔÉÏÎ ÆÏÒ 'ÏÏÇÌÅȡ ÉÎ ÔÈÅ ÂÅÓÔ ÃÁÓÅȟ ÔÈÅ ÃÁÓÅ ÇÏÅÓ Á×ÁÙȟ ÁÎÄ ÉÎ 
ÔÈÅ ×ÏÒÓÔȟ ÉÔ ×ÏÕÌÄ ÓÔÉÌÌ ÈÁÖÅ ÔÏ ÌÉÔÉÇÁÔÅ ÔÈÅ ÆÁÉÒ ÕÓÅ ÉÓÓÕÅ ÁÎÙ×ÁÙȢ 

http://thepublicindex.org/docs/motions/993-memorandum-in-support.pdf
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Google did something “supremely clever”: it paid an expert $100,000 to 
survey authors: 

4ÈÅ ÓÕÒÖÅÙ ÓÈÏ×Ó ÔÈÁÔ ÆÉÆÔÙ-ÅÉÇÈÔ ÐÅÒÃÅÎÔ ÏÆ ÁÕÔÈÏÒÓ ÁÆÆÉÒÍÁÔÉÖÅÌÙ 
ÁÐÐÒÏÖÅ ÏÆ ÔÈÅ ÉÎÃÌÕÓÉÏÎ ÏÆ ÔÈÅÉÒ ÂÏÏËÓ ÉÎ ÓÎÉÐÐÅÔ ÖÉÅ×Ƞ ÆÏÕÒÔÅÅÎ 
ÐÅÒÃÅÎÔ ÁÆÆÉÒÍÁÔÉÖÅÌÙ ÏÐÐÏÓÅ ÔÈÁÔ ÉÎÃÌÕÓÉÏÎȠ ÁÎÄ Ô×ÅÎÔÙ-ÅÉÇÈÔ 
ÐÅÒÃÅÎÔ ÎÅÉÔÈÅÒ ÁÐÐÒÏÖÅ ÎÏÒ ÄÉÓÁÐÐÒÏÖÅȢ )ÄȢ ÁÔ ΫήȢ &ÏÒÔÙ-ÆÉÖÅ ÐÅÒÃÅÎÔ 
ÂÅÌÉÅÖÅ ÉÎÃÌÕÓÉÏÎ ÉÎ ÓÎÉÐÐÅÔ ÖÉÅ× ÈÅÌÐÓ ÓÁÌÅÓ ÏÆ ÔÈÅÉÒ ÂÏÏËÓȠ ÆÏÕÒ 
ÐÅÒÃÅÎÔ ÂÅÌÉÅÖÅ ÉÔ ÈÁÒÍÓ ÔÈÏÓÅ ÓÁÌÅÓȠ ÁÎÄ ÆÉÆÔÙ-ÏÎÅ ÐÅÒÃÅÎÔ ÂÅÌÉÅÖÅ ÉÔ 
ÈÁÓ ÎÏ ÅÆÆÅÃÔ ÏÎÅ ×ÁÙ ÏÒ ÔÈÅ ÏÔÈÅÒȢ )ÄȢ .ÉÎÅÔÅÅÎ ÐÅÒÃÅÎÔ ÂÅÌÉÅÖÅ 
ÉÎÃÌÕÓÉÏÎ ÉÎ ÓÎÉÐÐÅÔ ÖÉÅ× ÁÄÖÁÎÃÅÓ ÔÈÅÉÒ ÅÃÏÎÏÍÉÃ ÉÎÔÅÒÅÓÔÓ ÍÏÒÅ 
ÇÅÎÅÒÁÌÌÙȠ ÅÉÇÈÔ ÐÅÒÃÅÎÔ ÂÅÌÉÅÖÅ ÉÔ ÈÁÒÍÓ ÔÈÏÓÅ ÉÎÔÅÒÅÓÔÓȠ ÁÎÄ 
ÓÅÖÅÎÔÙ-ÆÏÕÒ ÐÅÒÃÅÎÔ ÂÅÌÉÅÖÅ ÉÔ ÈÁÓ ÎÏ ÅÆÆÅÃÔ ÏÎÅ ×ÁÙ ÏÒ ÔÈÅ ÏÔÈÅÒȢ 
)ÄȢ 

So most authors when asked disagree with AG. Interesting. 

Court Says Authors Guild Has Standing To Sue Over Google Books, 
Despite It Not Representing Authorsí Views 
If you think the title of this Mike Masnick post on June 1, 2012 at 
techdirt is a trifle snarky, there’s also this just below it: “from the 
unfortunate dept.” Gee, Mike how do you really feel about this? 

He notes Judge Chin’s reasoning and then argues with it: 

)Æ ÔÈÅ ÃÏÕÒÔ ÉÓ ÇÏÉÎÇ ÔÏ ÌÕÍÐ ÄÉÆÆÅÒÅÎÔ ÇÒÏÕÐÓ ÏÆ ÁÕÔÈÏÒÓ ÉÎÔÏ 
ÄÉÆÆÅÒÅÎÔ ÃÁÍÐÓȟ ÔÈÅÎ ÓÈÏÕÌÄÎȭÔ ÅÁÃÈ ÏÆ ÔÈÏÓÅ ÇÒÏÕÐÓ ÃÒÅÁÔÅ ÔÈÅÉÒ 
Ï×Î ÃÌÁÓÓ ÁÃÔÉÏÎ ÓÕÉÔÓȟ ÒÁÔÈÅÒ ÔÈÁÎ ÐÕÔÔÉÎÇ ÔÈÅÍ ÁÌÌ ÕÎÄÅÒ ÔÈÅ 
!ÕÔÈÏÒÓ 'ÕÉÌÄȭÓ ÕÍÂÒÅÌÌÁȩ .Ï ÏÎÅ ÉÓ ÁÒÇÕÉÎÇ ÔÈÁÔ ÔÈÅÒÅ ÃÁÎȭÔ ÂÅ Á 
ÃÌÁÓÓ ÁÃÔÉÏÎ ÌÁ×ÓÕÉÔ ÉÆ ÔÈÅ ÒÅÌÅÖÁÎÔ ÃÌÁÓÓ ÉÓ ÁÓÓÅÍÂÌÅÄȢ 4ÈÅÒÅȭÓ ÊÕÓÔ Á 
ÂÉÇ ÑÕÅÓÔÉÏÎ ÏÖÅÒ ×ÈÅÔÈÅÒ ÏÒ ÎÏÔ ÔÈÅ !ÕÔÈÏÒÓ 'ÕÉÌÄ ÒÅÁÌÌÙ 
ÒÅÐÒÅÓÅÎÔÓ ÔÈÅ ÉÎÔÅÒÅÓÔÓ ÏÆ ÔÈÅ ÐÅÏÐÌÅ ÉÎÃÌÕÄÅÄ ÉÎ ÔÈÅ ÃÌÁÓÓÅÓȢ !ÎÄ 
ÔÈÅ ÊÕÄÇÅ ÄÏÅÓÎȭÔ ÒÅÁÌÌÙ ÁÄÄÒÅÓÓ ÔÈÁÔ ÑÕÅÓÔÉÏÎȟ ÏÔÈÅÒ ÔÈÁÎ ÔÏ ÓÁÙ 
ÔÈÏÓÅ ×ÈÏ ÄÏÎȭÔ ÈÁÖÅ Á ÐÒÏÂÌÅÍ ×ÉÔÈ 'ÏÏÇÌÅ "ÏÏËÓ ÃÁÎ ÍÏÒÅ ÏÒ 
ÌÅÓÓ ÏÐÔ-ÏÕÔ ÏÆ ÔÈÅ ÃÌÁÓÓȢ 

And adds: 

/Î ÏÎÅ ÐÏÉÎÔȟ ÈÏ×ÅÖÅÒȟ ÔÈÅ ÊÕÄÇÅȭÓ ÒÅÁÓÏÎÉÎÇ ÄÏÅÓ ÍÁËÅ ÓÅÎÓÅȡ ×ÈÙ 
ÄÉÄ 'ÏÏÇÌÅ ×ÁÉÔ ÓÏ ÌÏÎÇ ÔÏ ÃÈÁÌÌÅÎÇÅ ÔÈÅ !ÕÔÈÏÒÓ 'ÕÉÌÄȭÓ ÓÔÁÎÄÉÎÇȢ 
%ÌÅÍÅÎÔÓ ÏÆ ÔÈÉÓ ÃÁÓÅ ÈÁÖÅ ÂÅÅÎ ÇÏÉÎÇ ÏÎ ÆÏÒ ÍÁÎÙȟ ÍÁÎÙ ÙÅÁÒÓȢ )Ô ÄÏÅÓ 
ÓÅÅÍ Á ÌÉÔÔÌÅ ÏÆÆ ÔÏ ÆÉÌÅ ÔÈÉÓ ÐÁÒÔÉÃÕÌÁÒ ÐÏÉÎÔ ÓÏ ÌÁÔÅȢ 

Well, see, Google didn’t want to challenge standing when that standing 
would have been to Google’s advantage… Mesnick continues: 

)Î ÔÈÅ ÌÏÎÇ ÒÕÎȟ ) ÓÔÉÌÌ ÔÈÉÎË ÁÎÙ ÒÅÓÕÌÔ ÏÎÌÙ ÅÎÄÓ ÕÐ ÈÁÒÍÉÎÇ ÔÈÅ 
!ÕÔÈÏÒÓ 'ÕÉÌÄȢ 4ÈÅÙ ÁÒÅ ÓÈÏ×ÉÎÇ ÔÈÅÍÓÅÌÖÅÓ ÔÏ ÂÅ ÁÎÔÉ-ÉÎÎÏÖÁÔÉÏÎ 

http://www.techdirt.com/articles/20120531/17203619157/court-says-authors-guild-has-standing-to-sue-over-google-books-despite-it-not-representing-authors-views.shtml
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ÌÕÄÄÉÔÅÓ ×ÈÏ ÄÉÓÒÅÇÁÒÄ ÔÈÅ ÉÎÔÅÒÅÓÔÓ ÏÆ ÔÈÅ ÍÁÊÏÒÉÔÙ ÏÆ ÔÈÅÉÒ 
ÍÅÍÂÅÒÓȟ ×ÈÉÌÅ ÇÒÁÎÄÓÔÁÎÄÉÎÇ ÁÇÁÉÎÓÔ ÁÎÙ ÎÅ× ÔÅÃÈÎÏÌÏÇÙ ÔÈÁÔ 
ÕÐÅÎÄÓ ÔÈÅ ÏÌÄ ÐÕÂÌÉÓÈÅÒ-ÇÁÔÅËÅÅÐÅÒ ÍÏÄÅÌȢ 4ÈÁÔ ÍÁÙ ÂÅ ÕÓÅÆÕÌ ÆÏÒ 
ÓÏÍÅ ÂÉÇ ÎÁÍÅ ÁÕÔÈÏÒÓ ÔÈÅÙ ÒÅÐÒÅÓÅÎÔɂÓÉÎÃÅ ÉÔȭÓ ÁÌÌ ÁÂÏÕÔ ËÅÅÐÉÎÇ 
ÏÕÔ ÃÏÍÐÅÔÉÔÉÏÎ ÆÒÏÍ ÎÅ× ÁÕÔÈÏÒÓȟ ÂÕÔ ÉÔȭÓ ÎÏ ÐÁÔÈ ÔÏ ÔÈÅ ÆÕÔÕÒÅȢ 

Wow. Luddites, grandstanding, keeping out new authors, and 
disregarding the majority of their members. Who knew? (A comment 
attempts to support that “majority of their members” by citing the 
Google survey of authors—but that survey was of 800 authors, not 800 
Authors Guild members. Still, Masnick—in the comment stream—uses 
this survey of 800 authors who weren’t even asked about AG 
membership as direct support of a claim that a majority of Authors Guild 
members support GBS.) 

Three More from Grimmelmann 
That Masnick post is a little out of chronological order. Filling in the 
pieces, here are three James Grimmelmann posts at The Laboratorium: 
“GBS: To Certify a Class” on April 4, 2012; “GBS: Oral Argument Recap” 
on May 4, 2012; and “Google Books Class Certified” on May 31, 2012. (If 
Grimmelmann deliberately dropped “GBS” at that point, I think he’s 
right: It was no longer about GBS, since that was no longer on the table.) 

In the first piece, Grimmelmann admits he finds the arguments for 
and against class certification “a little anticlimactic.” He discusses three 
objections to certification: 

ü Unrepresentative Plaintiffs : Here Google notes its survey (which 

started with 142,000 published authors, tried to reach 10,000 of them and 

5,000 by emailɂand ultimately got 880 responses) as saying that most 

ÁÕÔÈÏÒÓ ×ÏÕÌÄÎȭÔ ÆÁÖÏÒ ÔÈÅ ÌÁ×ÓÕÉÔɂÁÎÄ ÔÈÅ ÐÌÁÉÎÔÉÆÆÓ ÓÁÙ ÔÈÅ ÓÕÒÖÅÙȭÓ 

flawed and irrelevant. Oh, and those academic authors? Well, one of the 

plaintiffs is the widow of an academic, and she knows academic authors 

ÁÌÌ ÃÁÒÅ ÁÂÏÕÔ ÔÈÉÓ ÓÔÕÆÆȟ ÓÏȣ ɉ'ÒÉÍÍÅÌÍÁÎÎ ÓÁÙÓ ȰÂÏÔÈ ÎÏÎÒÅÓÐÏÎÓÉÖÅ 

ÁÎÄ ÐÁÔÒÏÎÉÚÉÎÇȟȱ ×ÈÉÃÈ ÓÅÅÍÓ ÁÂÏÕÔ ÒÉÇÈÔȢɊ 

ü Copyright Ownership : Here, Grimmelmann does find the  response 

convincingɂÔÈÁÔ 'ÏÏÇÌÅȭÓ ÃÌÁÉÍÅÄ ÃÏÍÐÌÅØÉÔÉÅÓ ×ÏÎȭÔ ÕÎÄÅÒÍÉÎÅ ÔÈÅ 

lawsuit. 

ü Fair Use : Google offered a few examples of what seems likely to be its 

fair use defenseɂthe distinctions among books that make an overall 

decision unfairɂand Grimmelmann iÓÎȭÔ ÉÍÐÒÅÓÓÅÄȡ Ȱ4ÈÅÓÅ 

ÁÒÇÕÍÅÎÔÓ ÉÎÃÒÅÁÓÉÎÇÌÙ ÓÔÒÉËÅ ÍÅ ÁÓ ÓÍÁÌÌ ÂÅÅÒȢȱ 'Ï ÂÁÃË to the article 

itself to see the examples and more (much more) of what 

Grimmelmann has to say. 4ÈÅÎ ÁÇÁÉÎȟ ÔÈÉÓ ÉÓ Á ȰÃÕÒÓÅ ÏÎ ÂÏÔÈ ÙÏÕÒ 

ÈÏÕÓÅÓȱ ÓÉÔÕÁÔÉÏÎȟ ÁÓ ÈÅ ÓÁÙÓ ÔÈÉÓ ÁÂÏÕÔ ÔÈÅ ÐÌÁÉÎÔÉÆÆÓȭ ÒÅÓÐÏÎÓÅȡ 

http://laboratorium.net/archive/2012/04/04/gbs_to_certify_a_class
http://laboratorium.net/archive/2012/05/04/gbs_oral_argument_recap
http://laboratorium.net/archive/2012/05/31/google_books_class_certified
http://laboratorium.net/archive/2012/04/04/gbs_to_certify_a_class
http://laboratorium.net/archive/2012/04/04/gbs_to_certify_a_class
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4ÈÅ ÐÌÁÉÎÔÉÆÆÓȭ ÒÅÐÌÙ ÈÅÒÅ ÉÓ ȣ ÉÎÔÅÒÅÓÔÉÎÇȢ 4ÈÅ ÆÉÖÅ ÐÁÇÅÓ ÉÎ ×ÈÉÃÈ 
ÔÈÅÙ ÄÉÓÃÕÓÓ ÆÁÉÒ ÕÓÅ ÁÎÄ ÃÏÍÍÏÎ ÑÕÅÓÔÉÏÎÓ ÁÒÅ ÐÁÒÔÌÙ ÁÎ ÁÒÇÕÍÅÎÔ 
ÔÈÁÔ ÔÈÅÓÅ ÓÕÐÐÏÓÅÄÌÙ ÆÁÃÔ-ÓÐÅÃÉÆÉÃ ÑÕÅÓÔÉÏÎÓ ÃÁÎ ÉÎÄÅÅÄ ÂÅ 
ÒÅÓÏÌÖÅÄ ÏÎ Á ÃÌÁÓÓ-×ÉÄÅ ÂÁÓÉÓȢ "ÕÔ ÍÕÃÈ ÏÆ ÔÈÅ ÄÉÓÃÕÓÓÉÏÎ ÉÓ ÔÁËÅÎ 
ÕÐ ×ÉÔÈ ÁÒÇÕÍÅÎÔÓ ÏÎ ÔÈÅ ÍÅÒÉÔÓȡ ÔÈÁÔ ×ÈÁÔ 'ÏÏÇÌÅ ÉÓ ÄÏÉÎÇ ÉÓ 
ÃÁÔÅÇÏÒÉÃÁÌÌÙȟ ÁÃÒÏÓÓ ÔÈÅ ÂÏÁÒÄȟ ÕÎÆÁÉÒȢ Ȱ4ÈÅÒÅ ÁÒÅ ÎÏ ÔÒÕÅ ÉÎÄÉÖÉÄÕÁÌ 
ÑÕÅÓÔÉÏÎÓ ÈÅÒÅȟȱ ÓÅÅÍÓ ÔÏ ÂÅ ÔÈÅ ÍÅÓÓÁÇÅȟ ȰÂÅÃÁÕÓÅ ÔÈÅ ÃÁÓÅ ÁÇÁÉÎÓÔ 
'ÏÏÇÌÅ ÉÓ ÓÏ ÏÖÅÒ×ÈÅÌÍÉÎÇ ÉÎ ÅÁÃÈ ÁÎÄ ÅÖÅÒÙ ÉÎÄÉÖÉÄÕÁÌ ÃÁÓÅȢȱ 

On balance, Grimmelmann found himself “more sympathetic to the class 
certification motion than I expected to be.”  

As to the second item (the recap of oral arguments), I’m mostly 
pointing you to the post as an interesting summary of what happened. I’ll 
quote his general observations, deliberately separated from the rest of his 
comments by a horizontal rule (names are of people who argued during 
the hearing): 

! ÆÅ× ÇÅÎÅÒÁÌ ÏÂÓÅÒÖÁÔÉÏÎÓȢ &ÉÒÓÔȟ *ÕÄÇÅ #ÈÉÎȭÓ ÑÕÅÓÔÉÏÎÓ ×ÅÒÅ 
ÔÈÏÕÇÈÔÆÕÌȢ (Å ×ÁÓÎȭÔ ÔÒÙÉÎÇ ÔÏ ÐÒÅÓÓ ÔÈÅ ÐÁÒÔÉÅÓ ÏÎ ÔÈÅÉÒ ×ÅÁË 
ÓÐÏÔÓȠ ÈÉÓ ÑÕÅÓÔÉÏÎÓ ×ÅÒÅ ÃÌÅÁÒÌÙ ÄÉÒÅÃÔÅÄ ÔÏ ÃÌÁÒÉÆÙÉÎÇ ×ÈÅÒÅ ÔÈÅ 
ËÅÙ ÁÒÅÁÓ ÏÆ ÄÉÓÐÕÔÅ ×ÅÒÅȢ 3ÅÃÏÎÄȟ ÁÔ ÌÅÁÓÔ ÆÒÏÍ ÔÈÅ ÐÅÒÓÐÅÃÔÉÖÅ ÏÆ 
ÓÏÍÅÏÎÅ ×ÈÏ ×ÁÓÎȭÔ ÉÎ ÔÈÅ ÃÏÕÒÔÒÏÏÍȟ ÔÈÅ ÃÁÓÅ ×ÁÓ ×ÅÌÌ-ÁÒÇÕÅÄ ÏÎ 
ÂÏÔÈ ÓÉÄÅÓȢ :ÁÃË ÁÎÄ -Ã'ÕÉÒÅ ÓÅÅÍ ÔÏ ÈÁÖÅ Á ÓÌÉÇÈÔÌÙ ÅÁÓÉÅÒ ÃÁÓÅ ÏÎ 
ÔÈÅÓÅ ÍÏÔÉÏÎÓȟ ÁÎÄ ÔÈÅÙ ÅØÔÒÁÃÔÅÄ ÓÏÍÅ ÃÏÎÃÅÓÓÉÏÎÓ ÆÒÏÍ $ÕÒÉÅ 
×ÉÔÈ *ÕÄÇÅ #ÈÉÎȭÓ ÈÅÌÐȢ "ÕÔ ÆÏÒ ÈÅÒ Ï×Î ÐÁÒÔȟ ÓÈÅ ÍÁÄÅ ÓÏÍÅ ÇÏÏÄ 
ÐÏÉÎÔÓȡ ÔÈÅ ÓÕÂÔÌÅ ÂÕÔ ×ÅÌÌ-ÁÒÇÕÅÄ ËÉÎÄ ÔÈÁÔ ÏÎÅ ×ÏÕÌÄ ÅØÐÅÃÔ ÆÒÏÍ 
Á ÒÅÁÌ ÐÒÏȢ 

4ÈÉÒÄȟ ÔÈÅ ÐÁÒÔÉÅÓ ÄÁÎÃÅÄ Á ÂÉÔ ÁÒÏÕÎÄ ÏÎÅ ÏÆ ÔÈÅ ËÅÙ ÑÕÅÓÔÉÏÎÓȡ 
×ÈÁÔȟ ÐÒÅÃÉÓÅÌÙȟ ÉÓ ÔÈÅ ÁÌÌÅÇÅÄÌÙ ÉÎÆÒÉÎÇÉÎÇ ÃÏÎÄÕÃÔ ÆÏÒ ×ÈÉÃÈ ÔÈÅ 
!ÕÔÈÏÒÓ 'ÕÉÌÄ ÓÅÅËÓ ÔÏ ÈÏÌÄ 'ÏÏÇÌÅ ÌÉÁÂÌÅȢ $ÕÒÉÅ ÓÕÇÇÅÓÔÅÄ ÁÔ ÏÎÅ 
ÐÏÉÎÔ ÔÈÁÔ ÔÈÅ ȰÒÉÇÈÔȱ ÁÔ ÉÓÓÕÅ ÉÓ ÔÈÅ ÒÉÇÈÔ ÔÏ ÄÉÓÐÌÁÙ Á ÓÍÁÌÌ ÅØÃÅÒÐÔ 
ÏÆ Á ÂÏÏËȢ :ÁÃË ÄÉÄÎȭÔ ÒÅÐÌÙ ÄÉÒÅÃÔÌÙȟ ÂÕÔ ÉÎ ÏÔÈÅÒ ÂÒÉÅÆÓ ÁÎÄ 
ÁÒÇÕÍÅÎÔÓȟ ÔÈÅ !ÕÔÈÏÒÓ 'ÕÉÌÄ ÈÁÓ ÆÒÁÍÅÄ ÔÈÅ ÃÁÓÅ ÁÓ ÂÅÉÎÇ ÁÂÏÕÔ 
ÔÈÅ ÍÁÓÓ ÓÃÁÎÎÉÎÇȟ ÔÈÅ ÄÉÓÔÒÉÂÕÔÉÏÎ ÏÆ ÃÏÐÉÅÓ ÔÏ ÌÉÂÒÁÒÉÅÓȟ ÁÎÄ ÔÈÅ 
ÓÅÃÕÒÉÔÙ ÒÉÓËÓ ÏÆ ÈÏÌÄÉÎÇ Á ÃÏÍÐÌÅÔÅ ÃÏÒÐÕÓȢ 4ÈÉÓ ÉÓ ÐÒÅÓÕÍÁÂÌÙ 
ÇÏÉÎÇ ÔÏ ÂÅ ÓÏÒÔÅÄ ÏÕÔ ÓÏÏÎÅÒ ÏÒ ÌÁÔÅÒȟ ÑÕÉÔÅ ÐÏÓÓÉÂÌÙ ÂÙ *ÕÄÇÅ #ÈÉÎ 
ÈÉÍÓÅÌÆȢ 

)ÔȭÓ ÈÁÒÄ ÔÏ ÐÒÅÄÉÃÔ ×ÈÁÔ ×ÉÌÌ ÈÁÐÐÅÎ ÎÅØÔȢ -Ù ÕÎÉÎÆÏÒÍÅÄ ÒÅÁÄ ÉÓ ÔÈÁÔ 
ÔÏÄÁÙ ×ÁÓ Á ÔÁÃÔÉÃÁÌ ÖÉÃÔÏÒÙ ÆÏÒ ÔÈÅ ÐÌÁÉÎÔÉÆÆÓȡ 'ÏÏÇÌÅ ÄÉÄÎȭÔ ÏÆÆÅÒ Á 
ÃÏÍÐÅÌÌÉÎÇ ÁÒÇÕÍÅÎÔ ÆÏÒ ×ÈÙ ÔÈÅ ÃÁÓÅ ÃÁÎȭÔ ÐÒÏÃÅÅÄ ÁÓ Á ÃÏÌÌÅÃÔÉÖÅ 
ÌÁ×ÓÕÉÔȢ "ÕÔ ÔÈÁÔ ÍÁÙ ÎÏÔ ÂÅ ÓÔÒÁÔÅÇÉÃÁÌÌÙ ÓÉÇÎÉÆÉÃÁÎÔȡ ÔÈÅ ÃÁÓÅ ÉÓ ÃÌÅÁÒÌÙ 
ÈÅÁÄÉÎÇ ÔÏ×ÁÒÄÓ ÔÈÅ ÒÅÁÌ ÂÁÔÔÌÅ ÏÖÅÒ ÆÁÉÒ ÕÓÅȟ ÁÎÄ ) ÄÉÄÎȭÔ ÇÅÔ ÔÈÅ ÓÅÎÓÅ 

http://laboratorium.net/archive/2012/05/04/gbs_oral_argument_recap
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ÔÈÁÔ ÔÈÅ !ÕÔÈÏÒÓ 'ÕÉÌÄ ÓÉÇÎÉÆÉÃÁÎÔÌÙ ÉÍÐÒÏÖÅÄ ÉÔÓ ÐÏÓÉÔÉÏÎ ÉÎ ÔÅÒÍÓ ÏÆ 
ÓÅÌÌÉÎÇ *ÕÄÇÅ #ÈÉÎ ÏÎ ÉÔÓ ÃÌÁÉÍ ÔÈÁÔ ÓÃÁÎÎÉÎÇ ÁÎÄ ÉÎÄÅØÉÎÇ ÉÓ ÕÎÆÁÉÒȢ 
4ÈÁÔ ÍÁÙ ÊÕÓÔ ÉÎÄÉÃÁÔÅ ÔÈÁÔ *ÕÄÇÅ #ÈÉÎȟ ÑÕÉÔÅ ÐÒÏÐÅÒÌÙȟ ÉÓ ÆÏÃÕÓÅÄ ÏÎ 
ÔÈÅ ÐÒÏÃÅÄÕÒÁÌ ÍÏÔÉÏÎÓ ÃÕÒÒÅÎÔÌÙ ÉÎ ÆÒÏÎÔ ÏÆ ÈÉÍȢ /Ò ÉÔ ÃÏÕÌÄ ÂÅ Á ÓÉÇÎ 
ÔÈÁÔ ÔÈÅ !ÕÔÈÏÒÓ 'ÕÉÌÄ ÄÏÅÓÎȭÔ ÈÁÖÅ ÅÎÏÕÇÈ ÁÒÒÏ×Ó ÉÎ ÉÔÓ ÑÕÉÖÅÒ ÔÏ ÈÉÔ 
ÔÈÅ ÎÏ-ÆÁÉÒ-ÕÓÅ ÔÁÒÇÅÔȢ 

3ÔÁÙ ÔÕÎÅÄ ȣ 

The third post recounts Judge Chin’s “eminently pragmatic” decision to 
allow the Authors Guild to represent its members—and to certify a class 
consisting of all authors with books scanned by Google. (He did the same 
for ASMP, the American Society of Media Photographers, for a parallel 
lawsuit which, among other things, deals with the covers of many of 
those books.) 

This story is interesting for several reasons. Grimmelmann thinks 
that the opinion should worry Google a little, and elaborates on the 
pragmatism and how it might benefit Google as well: 

9ÅÓȟ ÓÏÍÅ ÁÕÔÈÏÒÓ ×ÉÌÌ ÈÁÖÅ ÁÓÓÉÇÎÅÄ Á×ÁÙ ÔÈÅÉÒ ÃÏÍÐÌÅÔÅ ÃÏÐÙÒÉÇÈÔ 
ÉÎÔÅÒÅÓÔÓȟ ÒÅÔÁÉÎÉÎÇ ÎÏ ÒÏÙÁÌÔÙ ÒÉÇÈÔÓȟ ÁÎÄ ÔÈÅÒÅÆÏÒÅ ×ÉÌÌ ÎÏÔ ÂÅ 
ȰÂÅÎÅÆÉÃÉÁÌ Ï×ÎÅÒÓȱ ×ÉÔÈ ÓÔÁÎÄÉÎÇ ÔÏ ÓÕÅȢ "ÕÔ ÉÔ ×ÉÌÌ ÂÅ ÍÕÃÈ ÅÁÓÉÅÒ ÔÏ 
ÁÓË ÁÕÔÈÏÒÓ ÔÏ ÐÒÏÄÕÃÅ ÔÈÅÉÒ ÃÏÎÔÒÁÃÔÓ ÔÏ ÓÈÏ× ÔÈÁÔ ÔÈÅÉÒ ÂÏÏËÓ ÁÒÅ 
ÉÎÃÌÕÄÅÄ ÉÎ ÔÈÅ ÃÌÁÓÓ ÔÈÁÎ ÔÏ ÆÏÒÃÅ ÔÈÅÍ ÔÏ ÓÕÅ 'ÏÏÇÌÅ ÉÎÄÉÖÉÄÕÁÌÌÙȢ 
4ÈÉÓ ÐÏÒÔÉÏÎ ÏÆ ÔÈÅ ÏÐÉÎÉÏÎ ÏÆÆÅÒÓ 'ÏÏÇÌÅ ÉÔÓ ÂÅÓÔ ÎÅ×Ó ÏÆ ÔÈÅ ÄÁÙȟ ) 
ÔÈÉÎËȡ ÔÈÅ ÃÏÍÐÁÎÙ ÃÏÕÌÄ ÔÈÒÏ× ÓÏÍÅ ÓÅÒÉÏÕÓ ÓÁÎÄ ÉÎÔÏ ÔÈÅ ÃÌÁÓÓ 
ÁÃÔÉÏÎ ÇÅÁÒÓ ÂÙ ÍÁËÉÎÇ ÔÈÏÕÓÁÎÄÓ ÏÒ ÍÉÌÌÉÏÎÓ ÏÆ ÁÕÔÈÏÒÓ ÐÕÌÌ ÔÈÅÉÒ 
ÃÏÎÔÒÁÃÔÓ ÏÕÔ ÏÆ ÔÈÅ ÃÌÏÓÅÔȢ 

As for fair use, Grimmelmann quotes directly from the opinion: 

7ÈÉÌÅ ÄÉÆÆÅÒÅÎÔ ÃÌÁÓÓÅÓ ÏÆ ×ÏÒËÓ ÍÁÙ ÒÅÑÕÉÒÅ ÄÉÆÆÅÒÅÎÔ ÔÒÅÁÔÍÅÎÔ ÆÏÒ 
ÔÈÅ ÐÕÒÐÏÓÅÓ ÏÆ ȰÆÁÉÒ ÕÓÅȟȱ ÔÈÅ ÆÁÉÒ-ÕÓÅ ÁÎÁÌÙÓÉÓ ÄÏÅÓ ÎÏÔ ÒÅÑÕÉÒÅ 
ÉÎÄÉÖÉÄÕÁÌ ÐÁÒÔÉÃÉÐÁÔÉÏÎ ÏÆ ÁÓÓÏÃÉÁÔÉÏÎ ÍÅÍÂÅÒÓȢ 4ÈÅ ÄÉÆÆÅÒÅÎÃÅÓ 
ÔÈÁÔ 'ÏÏÇÌÅ ÈÉÇÈÌÉÇÈÔÓ ÍÁÙ ÂÅ ÁÃÃÏÍÍÏÄÁÔÅÄ ÂÙ ÇÒÏÕÐÉÎÇ 
ÁÓÓÏÃÉÁÔÉÏÎ ÍÅÍÂÅÒÓ ÁÎÄ ÔÈÅÉÒ ÒÅÓÐÅÃÔÉÖÅ ×ÏÒËÓ ÉÎÔÏ ÓÕÂÇÒÏÕÐÓȢ &ÏÒ 
ÅØÁÍÐÌÅȟ ÉÎ ÔÈÅ !ÕÔÈÏÒÓ 'ÕÉÌÄ ÁÃÔÉÏÎȟ ÔÈÅ #ÏÕÒÔ ÃÏÕÌÄ ÃÒÅÁÔÅ 
ÓÕÂÇÒÏÕÐÓ ÆÏÒ ÆÉÃÔÉÏÎȟ ÎÏÎ-ÆÉÃÔÉÏÎȟ ÐÏÅÔÒÙȟ ÁÎÄ ÃÏÏËÂÏÏËÓȢ )Î ÔÈÅ 
!3-0 ÁÃÔÉÏÎȟ ÉÔ ÃÏÕÌÄ ÓÅÐÁÒÁÔÅ ÐÈÏÔÏÇÒÁÐÈÓ ÆÒÏÍ ÉÌÌÕÓÔÒÁÔÉÏÎÓȢ 4ÈÅ 
#ÏÕÒÔ ÃÏÕÌÄ ÅÆÆÅÃÔÉÖÅÌÙ ÁÓÓÅÓÓ ÔÈÅ ÍÅÒÉÔÓ ÏÆ ÔÈÅ ÆÁÉÒ-ÕÓÅ ÄÅÆÅÎÓÅ ×ÉÔÈ 
ÒÅÓÐÅÃÔ ÔÏ ÅÁÃÈ ÏÆ ÔÈÅÓÅ ÃÁÔÅÇÏÒÉÅÓ ×ÉÔÈÏÕÔ ÃÏÎÄÕÃÔÉÎÇ ÁÎ ÅÖÁÌÕÁÔÉÏÎ 
ÏÆ ÅÁÃÈ ÉÎÄÉÖÉÄÕÁÌ ×ÏÒËȢ )Î ÌÉÇÈÔ ÏÆ ÔÈÅ ÃÏÍÍÏÎÁÌÉÔÉÅÓ ÁÍÏÎÇ ÌÁÒÇÅ 
ÇÒÏÕÐÓ ÏÆ ×ÏÒËÓȟ ÉÎÄÉÖÉÄÕÁÌÉÚÅÄ ÁÎÁÌÙÓÉÓ ×ÏÕÌÄ ÂÅ ÕÎÎÅÃÅÓÓÁÒÉÌÙ 
ÂÕÒÄÅÎÓÏÍÅ ÁÎÄ ÄÕÐÌÉÃÁÔÉÖÅȢ 
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He comments “makes sense to me.” Then follows with more material 
that he thinks Google should find worrisome. And concludes: 

4ÈÉÓ ÉÓ ÎÏÔ ÁÔ ÁÌÌ Á ÄÅÃÉÓÉÏÎ ÏÎ ÔÈÅ ÍÅÒÉÔÓȢ "ÕÔ ÉÔ ÉÓ ÓÔÉÌÌ Á ÖÅÒÙ ÂÉÇ 
ÄÅÁÌȟ ÂÅÃÁÕÓÅ ÉÔ ÍÅÁÎÓ ÔÈÁÔ ÔÈÅÒÅ ×ÉÌÌ ÂÅ Á ÄÅÃÉÓÉÏÎ ÏÎ ÔÈÅ ÍÅÒÉÔÓȢ 
4ÈÅ ÃÁÓÅ ÉÓ ÎÏ× ÄÅÆÉÎÉÔÉÖÅÌÙ ÈÅÁÄÅÄ ÔÏ×ÁÒÄÓ ÔÈÅ ÇÉÇÁÎÔÉÃ ÆÁÉÒ ÕÓÅ 
ÓÈÏ×ÄÏ×Î ÅÖÅÒÙÏÎÅ ÅØÐÅÃÔÅÄ ×ÈÅÎ ÉÔ ×ÁÓ ÆÉÌÅÄ ÉÎ άΪΪίȢ 'ÏÏÇÌÅ 
ÒÅÍÁÉÎÓ ÃÏÎÆÉÄÅÎÔ ÏÆ ÉÔÓ ÆÁÉÒ ÕÓÅ ÃÁÓÅȟ ) ÁÍ ÓÕÒÅȟ ÁÓ ÔÈÅ !ÕÔÈÏÒÓ 
'ÕÉÌÄ ÒÅÍÁÉÎÓ ÃÏÎÆÉÄÅÎÔ ÏÆ ÉÔÓ ÎÏ-ÆÁÉÒ-ÕÓÅ ÃÁÓÅȢ )Î ÔÈÅ ÎÅØÔ ÆÅ× 
ÍÏÎÔÈÓȟ ×Å ×ÉÌÌ ÓÅÅ ÔÈÅ ÄÅÔÁÉÌÓȢ 

0ÏÉÎÔ ÔÏ ÔÈÅ ÐÌÁÉÎÔÉÆÆÓȢ 

The Future 
This last group is mostly items that look to the future of the Google (and 
related) lawsuits after Judge Chin’s rejection of GBS—except for the first, 
which assumed that GBS would be approved. 

5 Ways The Google Book Settlement Will Change the Future of 
Reading 
This moderately long (for online) story by Annalee Newitz appeared 
April 2, 2010 at io9. The author says the story breaks down all the 
complexities of GBS and “the future of books,” says GBS “could easily be 
the twenty-first century’s most important shift in how we deal with 
copyright in the world of publishing” and provides a little backstory 
about the Copyright Term Extension Act (the Sonny Bono Act), claiming 
that that act “gave birth to a loosely-organized but powerful movement of 
copyright reformists.” I’d suggest that’s wrong on two counts: Copyright 
reformers were around long before 1998—and for a “powerful 
movement” it’s been astonishingly lacking in accomplishments. 
Somehow, though, this copyright reform leads to GBS: 

/ÎÅ ÏÆ ÔÈÅ ÂÁÓÉÃ ÉÎÊÕÎÃÔÉÏÎÓ ÏÆ ÃÏÐÙÒÉÇÈÔ ÒÅÆÏÒÍ ÉÓ ȰÓÈÁÒÅ ÙÏÕÒ 
ÃÕÌÔÕÒÅȟȱ ÁÎÄ ÔÈÅ ÓÅÅÄÓ ÏÆ ÔÈÅ '"3 ÃÏÍÅ ÆÒÏÍ ÁÎ ÁÄÍÉÒÁÂÌÅ 'ÏÏÇÌÅ 
ÐÒÏÊÅÃÔ ÁÉÍÅÄ ÁÔ ÓÈÁÒÉÎÇ ÔÈÅ ËÎÏ×ÌÅÄÇÅ ÆÒÏÍ ÒÅÓÅÁÒÃÈ ÌÉÂÒÁÒÉÅÓ ×ÉÔÈ 
ÔÈÅ ×ÏÒÌÄȢ 

The next paragraph, in noting what Google Book Search would originally 
have done in terms of full-text searching and snippet views, makes this 
statement that simply does not follow: “The Mickey Mouse Protection Act 
may have stalled the growth of the public domain, but the company’s 
Google Book Search project would broaden it.” No, sorry, but making 
books searchable does not place them in the public domain. 

Interestingly, although Newitz says that GBS had not yet been 
approved and might be revised, she also says flatly: 

http://io9.com/5501426/5-ways-the-google-book-settlement-will-change-the-future-of-reading
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4ÈÁÔ ÓÁÉÄȟ ÔÈÅ '"3 ×ÉÌÌ ÕÌÔÉÍÁÔÅÌÙ ȰÔÕÒÎ ÃÏÐÙÒÉÇÈÔ ÏÎ ÉÔÓ ÈÅÁÄȟȱ ÁÓ 
ÃÒÉÔÉÃÓ ÌÉËÅ 5ÒÓÕÌÁ ,Å 'ÕÉÎ ÈÁÖÅ ÓÁÉÄȢ !ÎÄ ÔÈÁÔ ×ÉÌÌ ÃÈÁÎÇÅ ÔÈÅ ×ÁÙ 
ÙÏÕ ÆÉÎÄ ÁÎÄ ÒÅÁÄ ÂÏÏËÓȢ (ÅÒÅȭÓ ÈÏ×Ȣ 

Um, no. Newitz at that point is providing 100% assurance that GBS 
would be approved; otherwise, the emphasized “will” is nonsense. 

Then come the five ways GBS would have “changed the future of 
reading,” and what an odd lot they are! Boldface sentences from the 
headings; my notes (such as they are) in normal type. 

ü It may become harder to get information online about books 

from writers yo u love.  Huh? Well, see, thousands of authors opted 

out. (Mandatory Le Guin quote follows.) The argument here is that 

ÂÏÏËÓ ÂÙ ÔÈÏÓÅ ÁÕÔÈÏÒÓ ×ÉÌÌ ÂÅ ȰÉÎÃÒÅÁÓÉÎÇÌÙ ÈÁÒÄ ÆÏÒ ÐÅÏÐÌÅ ÔÏ ÌÅÁÒÎ 

ÁÂÏÕÔȱ ÂÅÃÁÕÓÅȟ ) ÇÕÅÓÓȟ ÐÅÏÐÌÅ ×ÉÌÌ ÉÇÎÏÒÅ ÁÎÙ ÂÏÏËÓ ÔÈÁÔ ÁÒÅÎȭÔ 

whoÌÌÙ ÒÅÁÄÁÂÌÅ ÉÎ 'ÏÏÇÌÅ "ÏÏËÓȢ 4ÈÅÒÅȭÓ ÍÏÒÅ ÈÅÒÅ ÁÎÄ ÔÈÅ 

ÄÉÓÃÕÓÓÉÏÎȭÓ ÃÏÍÐÌÉÃÁÔÅÄ ÏÒ ÃÏÎÆÕÓÉÎÇ ÅÎÏÕÇÈ ÔÈÁÔ )ȭÌÌ ÎÅÅÄ ÔÏ ÒÅÆÅÒ 

ÙÏÕ ÂÁÃË ÔÏ ÔÈÅ ÏÒÉÇÉÎÁÌȢ )ÔȭÓ Á ÌÉÔÔÌÅ ÔÏÏ ÂÉÚÁÒÒÅ ÆÏÒ ÍÅȢ 

ü You will find yourself reading free books online, by authors who 

have disappeared.  And Google will make money when you do . 

4ÈÉÓ ÐÁÒÔȭÓ Á ÌÉÔÔÌÅ ÃÌÅÁÒÅÒ ɉÁÎÄ .Å×ÉÔÚ ÓÁÙÓ ÔÈÅÒÅ ÁÒÅ ȰÁÔ ÌÅÁÓÔ Á 

ÍÉÌÌÉÏÎȱ ÏÒÐÈÁÎ ×ÏÒËÓȟ ×ÉÔÈÏÕÔ ÓÕÐÐÏÒÔÉÎÇ ÅÖÉÄÅÎÃÅɊ ÂÕÔ ) ×ÏÎÄÅÒ 

about some of the details offered. 

ü Google will be competing with Apple and Amazon and 

everybody else to be your favorite online bookseller . A long 

discussion that is generally reasonably sound. But then: 

ü Libraries and bookstores will be the same thing . Followed by 

Ȱ5ÌÔÉÍÁÔÅÌÙ ×ÈÁÔ 'ÏÏÇÌÅ ÈÁÓ ÄÏÎÅ ÉÓ ÔÒÁÎÓÆÏÒÍ ÌÉÂÒÁÒÉÅÓ ÉÎÔÏ 

bÏÏËÓÔÏÒÅÓȢȱ Bullshit Ȣ )ȭÍ ÓÏÒÒÙȟ ÂÕÔ ÔÈÁÔȭÓ ÊÕÓÔ ÐÌÁÉÎ ÂÕÌÌÓÈÉÔȟ ÁÎÄ ÔÈÅ 

ÅØÐÌÁÎÁÔÉÏÎ ÄÏÅÓÎȭÔ ÈÅÌÐɂÅÓÐÅÃÉÁÌÌÙ ÂÅÃÁÕÓÅ ÓÈÅ ÄÏÅÓÎȭÔ ÅÖÅÎ ÁÔÔÅÍÐÔ 

to justify that absurd overstatement, but goes on to claim that GBS 

ȰÒÅÇÕÌÁÔÅÓ ÌÉÂÒÁÒÉÅÓȱ ÁÎÄ ÔÏ ÄÉÓÃÕÓÓ ÐÒÉÖÁÃÙ Éssues. Those issues are 

relevant, but tainted by the nonsense introduction. 

ü Pulp science fiction will make a comeback in ways you might not 

expectȢ 7Å ÇÅÔ ÍÏÒÅ ÏÆ ÔÈÅ ÁÕÔÈÏÒȭÓ idea of hybrid library/storefronts 

Ȱ×ÈÏÓÅ ÊÏÂ ÉÔ ÉÓ ÔÏ ÐÒÅÓÅÒÖÅ ÁÎÄ ÍÏÎÅÔÉÚÅ ÂÏÏËÓȱȠ ÔÈÅÒÅ ÉÓ no apparent 

possibility that public libraries might continue to own and circulate 

actual physical books; nope, libraries are all now just library/bookstores 

peddling 'ÏÏÇÌÅȭÓ ÇÏÏÄÓȢ !ÎÄ ÔÈÉÓ ÉÓ great ÂÅÃÁÕÓÅ ÉÔ ÍÅÁÎÓ ȰÍÏÒÅ ÐÕÌÐ 

fiction, or cheaply-ÐÒÏÄÕÃÅÄ ÁÎÄ ÄÉÓÔÒÉÂÕÔÅÄ ÎÏÖÅÌÓȢȱ 
io9’s motto is “We Come From the Future.” And misunderstand the 
present. 
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GBS and GSU: two cases going forward 
Kevin Smith posted this on March 23, 2011 at Scholarly Communications 
@ Duke. He focuses directly on what he thinks the future holds for the 
Google case. Excerpts: 

'ÉÖÅÎ ÔÈÅ Ó×ÅÅÐ ÏÆ ÔÈÅ ÒÅÊÅÃÔÉÏÎȟ ÁÎÄ ÅÓÐÅÃÉÁÌÌÙ ÉÔÓ ÆÉÎÄÉÎÇ ÔÈÁÔ ÔÈÅ 
ȰÆÏÒ×ÁÒÄÉÎÇ ÌÏÏËÉÎÇ ÂÕÓÉÎÅÓÓ ÍÏÄÅÌȱ ÉÓ ÏÕÔÓÉÄÅ ÏÆ ÔÈÅ ÁÕÔÈÏÒÉÔÙ ÏÆ 
ÔÈÅ ÆÅÄÅÒÁÌ ÃÏÕÒÔÓȟ ÔÈÉÓ ÓÅÅÍÓ ÌÉËÅ Á ÄÉÆÆÉÃÕÌÔ ÄÅÃÉÓÉÏÎ ÔÏ ÁÐÐÅÁÌȢ 
.ÅÖÅÒÔÈÅÌÅÓÓȟ ) ÂÅÌÉÅÖÅ ÔÈÁÔ ÉÔ ×ÉÌÌ ÂÅ ÁÐÐÅÁÌÅÄȟ ÂÅÃÁÕÓÅ ) ÔÈÉÎË ÔÈÅ 
ÐÁÒÔÉÅÓ ÈÁÖÅ ÖÅÒÙ ÌÉÔÔÌÅ ÃÈÏÉÃÅȢ 4ÈÅ ÏÔÈÅÒ ËÅÙ ÐÁÒÔ ÏÆ *ÕÄÇÅ #ÈÉÎȭÓ 
ÄÅÃÉÓÉÏÎȟ ÔÏ ÍÅȟ ÉÓ ÈÉÓ ÓÔÒÏÎÇ ÓÕÇÇÅÓÔÉÏÎ ÔÈÁÔ ÔÈÅ ÓÅÔÔÌÅÍÅÎÔ ÂÅ 
ÃÏÎÖÅÒÔÅÄ ÔÏ ÁÎ ÏÐÔ-ÉÎ ÁÇÒÅÅÍÅÎÔ ÒÁÔÈÅÒ ÔÈÁÎ ÁÎ ÏÐÔ-ÏÕÔ ÏÎÅȢ 4ÈÉÓ 
×ÏÕÌÄ ÄÅÓÔÒÏÙ ÉÔÓ ÁÔÔÒÁÃÔÉÏÎ ÔÏ ÂÏÔÈ ÓÉÄÅÓȟ ) ÂÅÌÉÅÖÅȟ ÓÉÎÃÅ ÉÔ ×ÏÕÌÄ 
ÅØÃÌÕÄÅ ÔÈÅ ÁÂÉÌÉÔÙ ÔÏ ÅØÐÌÏÉÔ ÏÒÐÈÁÎ ×ÏÒËÓȢ 7ÉÔÈÏÕÔ ÔÈÁÔ ÈÕÇÅ 
ÆÉÎÁÎÃÉÁÌ ÏÐÐÏÒÔÕÎÉÔÙȟ ) ÄÏÎȭÔ ÔÈÉÎË ÓÅÔÔÌÅÍÅÎÔ ÉÓ ×ÏÒÔÈ ÉÔ ÔÏ ÅÉÔÈÅÒ 
ÐÁÒÔÙȢ 

!ÓÉÄÅ ÆÒÏÍ ÒÅÆÏÒÍÉÎÇ ÔÈÅ ÓÅÔÔÌÅÍÅÎÔ ÁÇÒÅÅÍÅÎÔ ÉÎ ÔÈÉÓ ×ÁÙ ÓÏ ÔÈÁÔ ÉÔ 
ÃÏÕÌÄ ÂÅ ÁÐÐÒÏÖÅÄ ÂÙ *ÕÄÇÅ #ÈÉÎȟ ÔÈÅ ÐÁÒÔÉÅÓ ÈÁÖÅ Ô×Ï ÏÔÈÅÒ 
ÏÐÔÉÏÎÓɂÃÏÎÔÉÎÕÅ ÔÈÅ ÏÒÉÇÉÎÁÌ ÌÉÔÉÇÁÔÉÏÎ ÏÒ ÁÐÐÅÁÌ ÔÈÅ ÒÅÊÅÃÔÉÏÎ ÏÆ 
ÔÈÅ ÓÅÔÔÌÅÍÅÎÔ ÁÓ ÉÔ ÓÔÁÎÄÓȢ 4ÈÅ ÆÉÒÓÔ ÏÐÔÉÏÎ ÓÅÅÍÓ ÕÎÁÔÔÒÁÃÔÉÖÅ ÔÏ 
ÂÏÔÈ ÐÁÒÔÉÅÓ ÁÔ ÔÈÉÓ ÐÏÉÎÔȢ "ÏÔÈ ×ÏÕÌÄ ÒÉÓË ÌÏÓÉÎÇȟ ÏÆ ÃÏÕÒÓÅȟ ÂÕÔ 
ÍÏÒÅ ÔÏ ÔÈÅ ÐÏÉÎÔȟ ÎÅÉÔÈÅÒ ×ÏÕÌÄ ÈÁÖÅ ÍÕÃÈ ÔÏ ÇÁÉÎȟ ÁÔ ÌÅÁÓÔ ÎÏÔ ÉÎ 
ÃÏÍÐÁÒÉÓÏÎ ÔÏ ÔÈÅ ÈÕÇÅ ÐÒÏÆÉÔ ÏÐÐÏÒÔÕÎÉÔÙ ÔÈÅÙ ÔÈÉÎË ÔÈÅÙ ÈÁÖÅ 
ÆÏÕÎÄ ÉÎ ÓÅÔÔÌÅÍÅÎÔȢ 3Ï ) ÂÅÌÉÅÖÅ ÂÏÔÈ ÓÉÄÅÓ ×ÉÌÌ ÒÅÓÉÓÔ ÅÉÔÈÅÒ 
ÒÅÔÕÒÎÉÎÇ ÔÏ ÔÈÅ ÏÒÉÇÉÎÁÌ ÉÓÓÕÅ ÏÒ ÒÅÆÏÒÍÕÌÁÔÉÎÇ ÔÈÅ ÁÇÒÅÅÍÅÎÔ ÉÎ ÔÈÅ 
×ÁÙ ÔÈÅ *ÕÄÇÅ ÓÕÇÇÅÓÔÓ ÁÎÄ ×ÉÌÌ ÉÎÓÔÅÁÄ ÁÐÐÅÁÌ ÈÉÓ ÄÅÃÉÓÉÏÎȟ ÈÏÐÉÎÇ 
ÔÏ ÐÒÅÓÅÒÖÅ ÔÈÁÔ ÁÇÒÅÅÍÅÎÔ ÍÏÒÅ ÏÒ ÌÅÓÓ ÁÓ ÉÔ ÓÔÁÎÄÓȢ 

That’s not how things have turned out (at least so far), but it’s interesting 
to read Smith’s reasoning. 

The Passive Virtues and GBS: Some Procedural Notes 
Two more from James Grimmelmann at The Laboratorium, on March 23, 
2011 and March 26, 2011 respectively. The first discusses the relative 
brevity of Judge Chin’s rejection of GBS: 

&ÉÒÓÔȟ ÔÈÅ ÓÔÒÕÃÔÕÒÅ ÏÆ ÔÈÅ ÏÐÉÎÉÏÎ ÍÁËÅÓ ÁÐÐÅÁÌ ÍÏÒÅ ÕÎÐÌÅÁÓÁÎÔȢ 
#ÈÉÎ ÄÉÄÎȭÔ ÐÕÔ ÁÌÌ ÈÉÓ ÃÁÒÄÓ ÏÎ ÔÈÅ ÔÁÂÌÅȢ )Æ ÔÈÅ ÐÁÒÔÉÅÓ ÁÐÐÅÁÌ ÈÉÓ 
ÄÅÎÉÁÌ ÁÎÄ ×ÉÎȟ ÏÎÅ ÐÌÁÕÓÉÂÌÅ ÏÕÔÃÏÍÅ ÉÓ ÔÈÁÔ ÔÈÅ ÃÁÓÅ ÇÅÔÓ 
ÒÅÍÁÎÄÅÄ ÂÁÃË ÔÏ ÈÉÍ ÔÏ ÔÒÙ ÁÇÁÉÎɂÂÕÔ ÈÅȭÓ ÓÉÇÎÁÌÅÄ ÔÈÁÔ ÈÅȭÓ 
ÌÉËÅÌÙ ÔÏ ÄÅÎÙ ÉÔ ÁÇÁÉÎȢ 4ÈÁÔȭÓ Á ÌÏÎÇ ÁÎÄ ÐÒÏÔÅÃÔÅÄ ÌÉÔÉÇÁÔÉÏÎ 
ÐÒÏÃÅÓÓȟ ×ÈÉÃÈ ÃÁÎȭÔ ÂÅ ÅÎÃÏÕÒÁÇÉÎÇ ÔÏ ÐÁÒÔÉÅÓ ÃÏÎÓÉÄÅÒÉÎÇ ÇÏÉÎÇ 
ÔÈÅ ÁÐÐÅÁÌ ÒÏÕÔÅȢ 

http://blogs.library.duke.edu/scholcomm/2011/03/23/gbs-and-gsu-two-cases-going-forward-2/
http://laboratorium.net/archive/2011/03/23/the_passive_virtues
http://laboratorium.net/archive/2011/03/23/the_passive_virtues
http://laboratorium.net/archive/2011/03/26/gbs_some_procedural_notes
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3ÅÃÏÎÄȟ ÂÙ ÒÅÆÕÓÉÎÇ ÔÏ ÍÁËÅ ÎÅ× ÌÁ× ÏÎ ÁÎÙ ÉÓÓÕÅ ÅØÃÅÐÔ ÆÏÒ 2ÕÌÅ 
άέȟ ÈÅ ÌÉÍÉÔÅÄ ÔÈÅ ÕÓÅÓ ÔÏ ×ÈÉÃÈ ÈÉÓ ÄÅÃÉÓÉÏÎ ÃÁÎ ÂÅ ÐÕÔ ÁÓ 
ÐÒÅÃÅÄÅÎÔȣ 

The second harks back to the preliminary approval of GBS and two 
procedural consequences of that approval and Chin’s eventual rejection: 

&ÉÒÓÔȟ ÔÈÅ ÉÎÊÕÎÃÔÉÏÎ ÁÇÁÉÎÓÔ ÏÖÅÒÌÁÐÐÉÎÇ ÓÕÉÔÓ ÉÓ ÎÏ× ÇÏÎÅȢ )Æ ÁÎÙ 
ÁÕÔÈÏÒÓ ÏÒ ÐÕÂÌÉÓÈÅÒÓ ÄÏÎȭÔ ÌÉËÅ ÔÈÅ ÐÌÁÉÎÔÉÆÆÓȭ ÃÏÎÄÕÃÔ ÏÆ ÔÈÅ ÓÕÉÔ ÁÎÄ 
×ÏÕÌÄ ÐÒÅÆÅÒ ÔÏ ÇÏ ÁÆÔÅÒ 'ÏÏÇÌÅ ÄÉÒÅÃÔÌÙȟ ÔÈÅÙȭÒÅ ÎÏ× ÆÒÅÅ ÔÏ ÁÇÁÉÎȢ )ÔȭÓ 
ÑÕÉÔÅ ÐÏÓÓÉÂÌÅ ÔÈÁÔ ÁÎÙ ÓÕÃÈ ÓÕÉÔÓ ×ÏÕÌÄ ÒÁÔÈÅÒ ÑÕÉÃËÌÙ ÂÅ ÔÒÁÎÓÆÅÒÒÅÄ 
ÂÁÃË ÔÏ ÔÈÅ 3ÏÕÔÈÅÒÎ $ÉÓÔÒÉÃÔ ÏÆ .Å× 9ÏÒË ÆÏÒ ÃÏÍÂÉÎÅÄ ÐÒÏÃÅÓÓÉÎÇȟ 
Á ÂÉÔ ÌÉËÅ ÈÏ× ÔÈÅ ÐÈÏÔÏÇÒÁÐÈÅÒÓȭ ÃÁÓÅ ×ÁÓ ÁÌÓÏ ÁÓÓÉÇÎÅÄ ÔÏ *ÕÄÇÅ 
#ÈÉÎȢ )ÔȭÓ ÐÏÓÓÉÂÌÅ ÔÈÁÔ ÓÏÍÅ ÆÒÏÍ ÔÈÅ ÓÏ×-'ÏÏÇÌÅ-×ÉÔÈ-ÓÁÌÔ ÃÁÍÐ 
ÍÉÇÈÔ ÃÈÏÏÓÅ ÔÈÉÓ ÒÏÕÔÅȟ ÐÁÒÔÉÃÕÌÁÒÌÙ ÉÆ ÉÔ ÓÅÅÍÓ ÔÈÁÔ ÁÎÏÔÈÅÒ 
ÓÅÔÔÌÅÍÅÎÔ ÉÓ ÉÎ ÔÈÅ ÏÆÆÉÎÇȢ 

3ÅÃÏÎÄȟ 0ÁÒÁÇÒÁÐÈ άβ ÆÒÏÍ ÔÈÅ ÏÌÄ ÏÒÄÅÒ ÒÅÑÕÉÒÅÓ ÍÅ ÔÏ ×ÁÌË ÂÁÃË 
ÍÙ ÅÁÒÌÉÅÒ ÁÓÓÅÒÔÉÏÎÓ ÏÎ 4×ÉÔÔÅÒ ÔÈÁÔ *ÕÄÇÅ #ÈÉÎȭÓ ÏÒÄÅÒ ÒÅÊÅÃÔÉÎÇ 
ÔÈÅ ÓÅÔÔÌÅÍÅÎÔ ÉÓ ÎÏÔ ÁÕÔÏÍÁÔÉÃÁÌÌÙ ÁÐÐÅÁÌÁÂÌÅȢ (ÉÓ ÎÅ× ÏÒÄÅÒ ÉÓ 
ÁÌÓÏ ÅÆÆÅÃÔÉÖÅÌÙ Á ÄÅÎÉÁÌ ÏÆ ÃÌÁÓÓ ÃÅÒÔÉÆÉÃÁÔÉÏÎȟ ×ÈÉÃÈ ÉÓ ÉÍÍÅÄÉÁÔÅÌÙ 
ÁÐÐÅÁÌÁÂÌÅȢ )ȭÍ ÎÏÔ ÃÅÒÔÁÉÎ ÁÂÏÕÔ ÔÈÉÓ ÃÏÎÃÌÕÓÉÏÎȟ ÉÎ ÐÁÒÔ ÂÅÃÁÕÓÅ ÉÔ 
ÃÏÍÅÓ ÁÆÔÅÒ ÂÅÉÎÇ ÃÅÒÔÁÉÎ ÁÂÏÕÔ ÍÙ ÅÁÒÌÉÅÒ ÁÎÄ ÏÐÐÏÓÉÔÅ 
ÃÏÎÃÌÕÓÉÏÎȟ ÁÎÄ ÉÎ ÐÁÒÔ ÂÅÃÁÕÓÅ ÔÈÅ ÎÅ× ÏÒÄÅÒ ÄÏÅÓ ÎÏÔ ÉÔÓÅÌÆ ÓÁÙ 
ÔÈÁÔ ÉÔ ÄÅÎÉÅÓ ÃÌÁÓÓ ÃÅÒÔÉÆÉÃÁÔÉÏÎȢ "ÕÔ ÉÔ ÄÏÅÓ ÌÅÁÄ ÍÅ ÔÏ ÂÅÌÉÅÖÅȟ ÉÎ 
ÁÎ Ȱ) ×ÏÕÌÄ ÒÁÔÈÅÒ ÄÏ ÓÏÍÅÔÈÉÎÇ ÅÌÓÅ ÏÎ Á ÓÕÎÎÙ 3ÁÔÕÒÄÁÙ ÔÈÁÎ 
ÒÅÓÅÁÒÃÈ ÔÈÉÓ ÆÕÒÔÈÅÒȱ ËÉÎÄ ÏÆ ×ÁÙȟ ÔÈÁÔ ÉÆ 'ÏÏÇÌÅ ÁÎÄ ÔÈÅ ÐÌÁÉÎÔÉÆÆÓ 
×ÁÎÔ ÔÏ ÔÁËÅ ÁÎ ÁÐÐÅÁÌȟ ÎÏÔÈÉÎÇ ÓÔÁÎÄÓ ÉÎ ÔÈÅÉÒ ×ÁÙȢ 

A little later (OK, a year later), Chin did indeed certify AG as a class; see 
earlier. 

Legislative Alternatives to the Google Book Settlement 
That’s Pamela Samuelson’s article in the Columbia Journal of Law & the 
Arts, deposited at SSRN on April 25, 2011—and James Grimmelmann’s 
summary of it at The Laboratorium on April 24, 2011. 

The Samuelson article is 46 pages long. I will admit that I have not 
read it. Here’s the abstract: 

)Î ÔÈÅ ÁÆÔÅÒÍÁÔÈ ÏÆ *ÕÄÇÅ #ÈÉÎȭÓ ÒÅÊÅÃÔÉÏÎ ÏÆ ÔÈÅ ÐÒÏÐÏÓÅÄ 'ÏÏÇÌÅ 
"ÏÏË ÓÅÔÔÌÅÍÅÎÔȟ ÉÔ ÉÓ ÔÉÍÅ ÔÏ ÃÏÎÓÉÄÅÒ ÌÅÇÉÓÌÁÔÉÖÅ ÁÌÔÅÒÎÁÔÉÖÅÓȢ 4ÈÉÓ 
ÁÒÔÉÃÌÅ ÅØÐÌÏÒÅÓ Á ÎÕÍÂÅÒ ÏÆ ÃÏÍÐÏÎÅÎÔ ÐÁÒÔÓ ÏÆ Á ÌÅÇÉÓÌÁÔÉÖÅ 
ÐÁÃËÁÇÅ ÔÈÁÔ ÍÉÇÈÔ ÁÃÃÏÍÐÌÉÓÈ ÍÁÎÙ ÏÆ ÔÈÅ ÇÏÏÄ ÔÈÉÎÇÓ ÔÈÁÔ ÔÈÅ 
ÐÒÏÐÏÓÅÄ ÓÅÔÔÌÅÍÅÎÔ ÐÒÏÍÉÓÅÄ ×ÉÔÈÏÕÔ ÔÈÅ ÄÏ×ÎÓÉÄÅÓ ÔÈÁÔ ×ÏÕÌÄ 
ÈÁÖÅ ÁÔÔÅÎÄÅÄ ÊÕÄÉÃÉÁÌ ÁÐÐÒÏÖÁÌ ÏÆ ÉÔȢ )Ô ÇÉÖÅÓ ÐÁÒÔÉÃÕÌÁÒ ÁÔÔÅÎÔÉÏÎ ÔÏ 

http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1818126
http://laboratorium.net/archive/2011/04/24/samuelson_on_legislative_alternatives_to_the_googl
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ÔÈÅ ÉÄÅÁ ÏÆ ÁÎ ÅØÔÅÎÄÅÄ ÃÏÌÌÅÃÔÉÖÅ ÌÉÃÅÎÓÉÎÇ ÒÅÇÉÍÅ ÁÓ Á ×ÁÙ ÔÏ ÍÁËÅ 
ÏÕÔ-ÏÆ-ÐÒÉÎÔ ÂÕÔ ÉÎ-ÃÏÐÙÒÉÇÈÔ ÂÏÏËÓ ÍÏÒÅ ×ÉÄÅÌÙ ÁÖÁÉÌÁÂÌÅ ÔÏ ÔÈÅ 
ÐÕÂÌÉÃȢ "ÕÔ ÉÔ ÁÌÓÏ ÃÏÎÓÉÄÅÒÓ ÓÅÖÅÒÁÌ ÏÔÈÅÒ ÍÅÁÓÕÒÅÓȟ ÓÕÃÈ ÁÓ ÏÎÅ 
ÁÉÍÅÄ ÁÔ ÁÌÌÏ×ÉÎÇ ÏÒÐÈÁÎ ×ÏÒËÓ ÔÏ ÂÅ ÍÁÄÅ ÁÖÁÉÌÁÂÌÅ ÁÎÄ ÓÏÍÅ 
ÎÅ× ÐÒÉÖÉÌÅÇÅÓ ÔÈÁÔ ×ÏÕÌÄ ÁÌÌÏ× ÄÉÇÉÔÉÚÁÔÉÏÎ ÆÏÒ ÐÒÅÓÅÒÖÁÔÉÏÎ 
ÐÕÒÐÏÓÅÓ ÁÎÄ ÎÏÎÃÏÎÓÕÍÐÔÉÖÅ ÒÅÓÅÁÒÃÈ ÕÓÅÓ ÏÆ Á ÄÉÇÉÔÁÌ ÌÉÂÒÁÒÙ ÏÆ 
ÂÏÏËÓ ÆÒÏÍ ÔÈÅ ÃÏÌÌÅÃÔÉÏÎÓ ÏÆ ÍÁÊÏÒ ÒÅÓÅÁÒÃÈ ÌÉÂÒÁÒÉÅÓȢ 

James Grimmelmann is almost certainly the most significant source of 
ongoing coverage and commentary on GBS; he labels Pamela Samuelson 
(“Pam” to him) as “the most significant copyright scholar thinking about 
the Google Books Settlement.” 

He considers Samuelson’s paper very important, saying “it deserves 
to be read alongside the discussions of a possible Digital Public Library of 
America.” Setting that aside for now, it’s almost certainly worth reading. 
I’ll quote Grimmelmann’s bullet list of key legislative elements raised by 
Samuelson: 

ü An expansion of the section 108 privileges for preservation, subject to 

appropriate safeguards such as security procedures. Digitization is an 

obvious and important component of preservation strategies; a well-

crafted preservation privilege could help institutions like the 

HathiTrust use Google-scanned books to pass on our literary heritage. 

In a later section, Samuelson also argues for an expansion of library 

privileges in general. The Section 108 Study Group previously took a 

cut at this problem, but none of its (fairly modest) pro posals have yet 

been acted on. 

ü A privilege to display snippets (subject to an opt-out) and to make 

×ÈÁÔ ÔÈÅ ÓÅÔÔÌÅÍÅÎÔ ÃÁÌÌÅÄ ȰÎÏÎÃÏÎÓÕÍÐÔÉÖÅ ÕÓÅÓȱ ÂÕÔ 3ÁÍÕÅÌÓÏÎ 

ÍÏÒÅ ÁÃÃÕÒÁÔÅÌÙ ÒÅÎÁÍÅÓ ȰÎÏÎÅØÐÒÅÓÓÉÖÅ ÕÓÅÓȢȱ ɉ) ×ÏÕÌÄ ÁÒÇÕÅ ÔÈÁÔ 

both of these are or should be fair use already, but explicit recognition 

would provide a firmer legal footing.) 

ü Ȱ#ÏÎÇÒÅÓÓ ÓÈÏÕÌÄ ÃÏÎÓÉÄÅÒ ÒÅÑÕÉÒÉÎÇ 'ÏÏÇÌÅ ÔÏ ÇÒÁÎÔ Á ÌÉÃÅÎÓÅ ÔÏ ÏÔÈÅÒ 

search engines to make nonexpressive uses of works in the GBS 

ÃÏÒÐÕÓȢȱ (ÅÒÅȟ ) ×ÏÎÄÅÒȢ ) ÄÉÓÁÇÒÅÅÄ ×ÉÔÈ ÔÈÅ ÐÏÒÔÉÏÎÓ ÏÆ *ÕÄÇÅ #ÈÉÎȭÓ 

ÏÐÉÎÉÏÎ ÔÈÁÔ ÃÏÕÌÄ ÂÅ ÒÅÁÄ ÔÏ ÓÕÇÇÅÓÔ ÔÈÁÔ 'ÏÏÇÌÅȭÓ ÉÎÉÔÉÁÌ ÂÅÈÁÖÉÏÒ 

was necessarily reprehensible; Google engaged in activities that it 

reasonably thought were legal under copyright law. (I and others 

thought so, too.) GooÇÌÅȭÓ ÃÏÍÐÅÔÉÔÏÒÓ ×ÅÒÅ ÎÏÔ ÁÓ ÔÏÌÅÒÁÎÔ ÏÆ ÌÅÇÁÌ 

ÒÉÓËÓȢ 4ÈÉÓ ÓÔÒÉËÅÓ ÍÅ ÁÓ Á ÃÌÁÓÓÉÃ ÅØÁÍÐÌÅ ÏÆ ,ÅÁÒÎÅÄ (ÁÎÄȭÓ ÆÁÍÏÕÓ 

ÌÉÎÅ ÆÒÏÍ 5ÎÉÔÅÄ 3ÔÁÔÅÓ ÖȢ !ÌÃÏÁȟ Ȱ4ÈÅ ÓÕÃÃÅÓÓÆÕÌ ÃÏÍÐÅÔÉÔÏÒȟ ÈÁÖÉÎÇ 

ÂÅÅÎ ÕÒÇÅÄ ÔÏ ÃÏÍÐÅÔÅȟ ÍÕÓÔ ÎÏÔ ÂÅ ÔÕÒÎÅÄ ÕÐÏÎ ×ÈÅÎ ÈÅ ×ÉÎÓȢȱ )Î 

this case, if others would like to search the collected corpus of books, 

it seems reasonable to ask them to make their own scans. The real fix 



Cites & Insights March 2012 115 

here is to reform copyright law so that scanning for purposes of 

indexing is unambiguously legalɂwhich is captured in 3ÁÍÕÅÌÓÏÎȭÓ 

point about snippet display. 

ü Her proposal for what to do about orphan works is a clever 

compromise between the settlement and a full open-access regime: 

Yet, Congress might consider adapting the GBS approach to orphan 

works to achieve a similar but better outcome. Congress could 

authorize the creation of an ECL for out-of-print books, as noted above; 

unclaimed funds from these books could be escrowed for a period of 

years; and after efforts to locate owners during those years failed, the 

works should be designated orphans and made available on an open 

access basis. If a book rights holder later came forward, he or she 

should be able to change the open access designation for such works. 

ü The mess over who owns electronic rights under decades of 

accumulated author-ÐÕÂÌÉÓÈÅÒ ÃÏÎÔÒÁÃÔÓȟ ÉÎ 3ÁÍÕÅÌÓÏÎȭÓ ÖÉÅ×ȟ ÉÓ 

severe enough that it may justify Congressional action, perhaps along 

the lines of the settlement. 

ü 4ÈÅ ÓÅÔÔÌÅÍÅÎÔȭÓ ÐÒÏÇÒÁÍÓ ÆÏÒ ÐÒÉÎÔ-disabled readers were 

groundbreaking; similar provisions in copyright law in general would 

be a real breakthrough in meaningful access for a group that could 

most benefit from it.  

ü Privacy protections for readers are serious enough that they should be 

legislated. 

ü Finally, good-faith determinations that a work is in the public domain 

or was not commercially available should act as a shield from liability, 

provided that the entity stops treating it as such once the mistake is 

pointed out to it.  

Speculating on the next GBS Settlement 
In June 2011, it seemed to some observers that a GBS3 might be in the 
offing; thus, this June 29, 2011 post by Peter Brantley at Shimenawa—
and it’s useful to remember that Brantley is deeply involved in these 
issues. He notes that Google wasn’t much interested in an opt-in 
settlement—one where rightsholders needed to explicitly agree to be 
part of Google Books. For that matter, 

!ÒÇÕÁÂÌÙȟ ÎÏÔ ÊÕÓÔ 'ÏÏÇÌÅ ×ÏÕÌÄ ÓÅÅ ÄÉÍÉÎÉÓÈÅÄ ÂÅÎÅÆÉÔ ÆÒÏÍ ÁÎ ÁÌÌ-
ÐÁÒÔÉÅÓ ÏÐÔ-ÉÎ ÒÅÇÉÍÅ ÆÏÒ ÃÏÍÍÅÒÃÉÁÌ ÕÓÅÓȢ &ÏÒ ÍÁÎÙ ÐÕÂÌÉÓÈÅÒÓȟ ÔÈÅ 
ÅØÉÓÔÉÎÇ 'ÏÏÇÌÅ 0ÁÒÔÎÅÒÓ 0ÒÏÇÒÁÍ ÐÅÒÍÉÔÓ Á ÄÅÇÒÅÅ ÏÆ ÃÏÎÔÒÏÌ ÏÖÅÒ 
ÔÅÒÍÓ ÏÆ ÁÃÃÅÓÓ ÁÎÄ ÒÅÖÅÎÕÅ ÄÉÓÔÒÉÂÕÔÉÏÎ ÔÈÁÔ ÉÓ ÕÎÁÖÁÉÌÁÂÌÅ ÔÈÒÏÕÇÈ 
ÔÈÅ ÓÅÔÔÌÅÍÅÎÔȢ !Ô ÔÈÅ ÃÏÓÔ ÏÆ ÓÏÍÅ ÂÒÉÇÈÔ-ÌÉÎÅ ÃÌÁÒÉÔÙ ÏÖÅÒ ÁÕÔÈÏÒ-
ÐÕÂÌÉÓÈÅÒ ÄÉÓÔÒÉÂÕÔÉÏÎÓ ÁÓÓÏÃÉÁÔÅÄ ×ÉÔÈ ÏÌÄÅÒ ÃÏÎÔÒÁÃÔÓȟ ÐÕÂÌÉÓÈÅÒÓ ÌÏÓÅ 
ÏÎÌÙ ÔÈÅ ÁÖÁÉÌÁÂÉÌÉÔÙ ÏÆ ÁÎ ÉÎÓÔÉÔÕÔÉÏÎÁÌ ÓÕÂÓÃÒÉÐÔÉÏÎ ÄÁÔÁÂÁÓÅ ɉ)3$ɊȠ Á 

http://peterbrantley.com/speculating-on-the-next-gbs-settlement-323
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ÒÅÖÅÎÕÅ ÍÏÄÅÌ ÔÈÁÔ ÉÓ ÉÎÃÒÅÁÓÉÎÇÌÙ ÆÁÕÌÔÅÄ ÆÏÒ ÉÔÓ ÃÏÖÅÒÁÇÅ ÇÁÐÓ ÁÓ 
ÔÒÁÄÅ ÐÕÂÌÉÓÈÅÒÓ ÐÕÌÌ ÏÕÔ ÔÈÅÉÒ ÍÏÒÅ ÁÔÔÒÁÃÔÉÖÅ ÔÉÔÌÅÓȟ ÁÎÄ ÁÃÁÄÅÍÉÃ 
ÐÕÂÌÉÓÈÅÒÓ ×ÁÖÅÒ ÔÏ×ÁÒÄÓ ÍÏÒÅ ÏÐÅÎ ÁÃÃÅÓÓ ÐÒÉÎÃÉÐÌÅÓ ÕÎÄÅÒ ÐÒÅÓÓÕÒÅ 
ÆÒÏÍ ÔÈÅÉÒ ÈÏÓÔ ÉÎÓÔÉÔÕÔÉÏÎÓ ÁÎÄ ÆÁÃÕÌÔÙ ÁÕÔÈÏÒÓȢ !ÄÄÉÔÉÏÎÁÌÌÙȟ 
ÁÃÁÄÅÍÉÃ ÃÁÔÁÌÏÇ ÉÎÉÔÉÁÔÉÖÅÓ ÆÒÏÍ 0ÒÏÊÅÃÔ -ÕÓÅ ÁÎÄ *34/2 ÁÒÅ ÌÉËÅÌÙ ÔÏ 
ÃÌÁÉÍ ÁÎ ÅÖÅÒ-ÇÒÏ×ÉÎÇ ÐÏÒÔÉÏÎ ÏÆ ÕÎÉÖÅÒÓÉÔÙ ÐÒÅÓÓ ÂÁÃËÌÉÓÔÓȟ ÁÎÄ ÁÓ 
ÔÒÁÄÅ ÂÁÃËÌÉÓÔ ÔÉÔÌÅÓ ÁÒÅ ÄÉÇÉÔÉÚÅÄ ÁÎÄ ÅÎÔÅÒ ÍÁÒËÅÔÓ ÁÔ !ÍÁÚÏÎȟ "ÁÒÎÅÓ 
Ǫ .ÏÂÌÅȟ ÁÎÄ +ÏÂÏȟ ÏÎÌÙ ÓÍÁÌÌÅÒ ÏÒ ÎÉÃÈÅ ÐÕÂÌÉÓÈÅÒÓ ×ÉÔÈ ÆÅ×ÅÒ 
ÒÅÓÏÕÒÃÅÓ ÍÉÇÈÔ ÂÅÎÅÆÉÔ ÆÒÏÍ ÓÅÔÔÌÅÍÅÎÔ ÃÌÁÕÓÅÓȢ 4ÈÅÙ ÁÒÅ ÎÏÔ ÔÈÅ 
ÏÎÅÓ ÁÔ ÔÈÅ ÂÁÒÇÁÉÎÉÎÇ ÔÁÂÌÅȢ 

Brantley also suggests AAP might be ready to “fold their cards” and go 
away—that continued litigation might seem like a bad idea. 

4ÈÉÓ ×ÏÕÌÄ ÌÅÁÖÅ ÔÈÅ ÁÕÔÈÏÒÓ ÔÏ ÎÅÇÏÔÉÁÔÅ ×ÉÔÈ 'ÏÏÇÌÅ ÁÌÏÎÅȢ )Ô ÉÓ 
ÎÏÔ Á ÆÁÒ-ÆÅÔÃÈÅÄ ÎÏÔÉÏÎȡ ÔÈÅ ÃÌÁÓÓ ÁÃÔÉÏÎ ÁÔÔÏÒÎÅÙÓ ÆÏÒ ÔÈÅ !ÕÔÈÏÒÓ 
'ÕÉÌÄ ÁÒÅ ÏÐÅÒÁÔÉÎÇ ÕÎÄÅÒ ÔÈÅ ÐÒÅÍÉÓÅ ÔÈÁÔ Á ÓÅÔÔÌÅÍÅÎÔ ×ÏÕÌÄ 
ÆÅÔÃÈ ÔÈÅÍ ÔÈÅÉÒ ÆÁÉÒ ÐÏÒÔÉÏÎ ÏÆ ÁÎ ÁÌÌÏÃÁÔÅÄ ΗήίȢί ÍÉÌÌÉÏÎ ÉÎ 
ÁÔÔÏÒÎÅÙ ÆÅÅÓȠ ÔÈÅÒÅȭÓ Á ÃÌÅÁÒ ÆÉÎÁÎÃÉÁÌ ÉÎÃÅÎÔÉÖÅ ÔÏ ÓÅÅ ÓÏÍÅ ËÉÎÄ ÏÆ 
ÓÅÔÔÌÅÍÅÎÔ ÅÍÅÒÇÅȢ "ÕÔ ÉÆ ÉÔ ÉÓ ÔÏ ÂÅ ÁÕÔÈÏÒÓ ÏÎÌÙȟ ×ÈÁÔ ×ÏÕÌÄ ÁÎ 
ÏÐÔ-ÉÎ ÓÅÔÔÌÅÍÅÎÔ ÌÏÏË ÌÉËÅȩ 

He discusses some possibilities, and notes that an opt-in settlement 
would pretty much eliminate the Institutional Subscription because there 
wouldn’t be the huge database with full reading rights. He also wonders 
what happens to the Books Rights Registry in future scenarios, 
concluding that BRR is “the cobbler’s child that has no shoes (or perhaps 
only huaraches).” He concludes: 

4ÈÉÓ ÄÉÓÃÕÓÓÉÏÎ ÈÁÓ ÁÔÔÅÍÐÔÅÄ ÔÏ ÉÌÌÕÍÉÎÁÔÅ ÏÎÅ ÐÏÓÓÉÂÌÅ ÐÁÔÈ 
ÆÏÒ×ÁÒÄȠ ) ÐÒÅÓÅÎÔ ÎÏ ÁÓÓÅÒÔÉÏÎ ÔÈÁÔ ÔÈÉÓ ÍÕÓÔ ÂÅ ÔÈÅ ÒÏÁÄ ÔÁËÅÎȟ 
ÁÎÄ ×ÈÉÌÅ ÄÉÒÅÃÔÉÏÎÓ ÓÕÃÈ ÁÓ ÔÈÉÓ ÁÒÅ ÂÅÉÎÇ ÄÅÂÁÔÅÄȟ ÔÈÅ ÃÏÍÐÌÅØ 
ÍÉØ ÏÆ ÆÁÃÔÏÒÓ ÁÎÄ ÉÎÔÅÒÅÓÔÓ ÄÉÃÔÁÔÅÓ ÈÁÒÄ ÁÇÁÉÎÓÔ ÄÅÆÉÎÉÔÉÖÅ ÁÎÁÌÙÓÉÓȢ 
3ÔÉÌÌȟ ÉÔ ÉÓ ÌÉËÅÌÙ ÔÏ ÂÅ ÓÏÍÅ ÆÏÒÍ ÏÆ ÒÅÄÕÃÅÄȟ ÈÙÂÒÉÄ ÍÏÄÅÌ ÔÈÁÔ 
ÅÍÅÒÇÅÓ ÆÒÏÍ ÔÈÅ ÏÎ-ÇÏÉÎÇ ÄÉÓÃÕÓÓÉÏÎÓ ÏÆ ÔÈÅ ÐÁÒÔÉÅÓ ÉÎ ÔÈÅ '"33 
ÉÎ ÔÈÅ ÓÕÍÍÅÒ ÍÏÎÔÈÓ ÁÈÅÁÄȢ 

GBS: Settle or Litigate? 
That’s Peter Brantley at Shimenawa again, this time on July 22, 2011 after 
a second post-GBS2 status conference. 

4ÈÅ ÐÁÒÔÉÅÓ ÉÎÄÉÃÁÔÅÄȟ ÎÏÒ ÓÕÒÐÒÉÓÉÎÇÌÙȟ ÔÈÁÔ ÔÈÅÙ ÎÅÅÄÅÄ ÙÅÔ ÍÏÒÅ 
ÔÉÍÅȟ ÁÎÄ ÔÈÁÔ ÔÈÅ ÓÌÏÇÇÉÎÇ ×ÁÓ ÔÏÕÇÈ-ÇÏÉÎÇȢ *ÕÄÇÅ #ÈÉÎȟ ÉÎ ÔÕÒÎȟ 
ÉÎÄÉÃÁÔÅÄ Á ÂÉÔ ÏÆ ÁÎÎÏÙÁÎÃÅ ÁÎÄ ÓÕÇÇÅÓÔÅÄ ÔÈÁÔ ÔÈÅÙ ÂÅÔÔÅÒ ÍÏÖÅ 

http://peterbrantley.com/gbs-settle-or-litigate-340
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ÏÎ ÄÏ×Î Á ÐÁÔÃÈ ×ÉÔÈÉÎ Á ÃÏÕÐÌÅ ÏÆ ÍÏÎÔÈÓ ɉÂÙ 3ÅÐÔÅÍÂÅÒ Ϋίȟ ÔÏ ÂÅ 
ÍÏÒÅ ÐÒÅÃÉÓÅɊȢ 

At this point, Brantley doesn’t see that Google would stand to gain much 
from a GBS3: 

)Ô ÓÅÅÍÓ ÔÏ ÍÅ ÔÈÁÔ ÔÈÅ ÏÎÌÙ ÂÅÎÅÆÉÔ 'ÏÏÇÌÅ ÏÂÔÁÉÎÓ ÆÒÏÍ Á ÎÅ× 
ÓÅÔÔÌÅÍÅÎÔ ÉÓ ÃÌÅÁÎ ÈÁÎÄÓ ÏÖÅÒ ÔÈÅ ÐÁÓÔ ÃÌÁÉÍÓ ÏÆ ÉÎÆÒÉÎÇÅÍÅÎÔ ÆÏÒ 
ÄÉÇÉÔÉÚÁÔÉÏÎȟ ÂÕÔ ÉÆ ÔÈÅ ÏÎÌÙ ÏÐÅÒÁÔÉÏÎ ÔÈÅÙ ÃÏÎÄÕÃÔ ÉÓ ÓÎÉÐÐÅÔ-ÖÉÅ×ȟ 
ÔÈÅÒÅ ÉÓ ÎÏÔ ÎÅÃÅÓÓÁÒÉÌÙ Á ÒÅÑÕÉÒÅÍÅÎÔ ÆÏÒ ÁÌÌ-ÐÁÒÔÙ ÁÐÐÒÏÖÁÌȢ /ÎÅ 
ÃÏÕÌÄ ×ÅÌÌ ÁÒÇÕÅ ÆÒÏÍ 'ÏÏÇÌÅȭÓ ÐÅÒÓÐÅÃÔÉÖÅ ÔÈÁÔ ÔÈÅÙ ÁÃÔÕÁÌÌÙ ÄÏÎȭÔ 
×ÁÎÔ ÔÏ ÅÓÔÁÂÌÉÓÈ Á ÐÒÅÃÅÄÅÎÔ ÆÏÒ ÁÓËÉÎÇ ÐÅÒÍÉÓÓÉÏÎ ÆÏÒ Á ÂÒÏÁÄ 
ÃÌÁÓÓ ÏÆ ÁÃÔÉÖÉÔÉÅÓ ÔÈÁÔ ÈÁÖÅ ÂÅÅÎ ÅÌÓÅ×ÈÅÒÅ ÈÅÌÄ ÁÓ &ÁÉÒ 5ÓÅ ×ÈÅÎ 
ÔÈÅÙ ÈÁÖÅ ÂÅÅÎ ÌÉÔÉÇÁÔÅÄȢ &ÕÒÔÈÅÒÍÏÒÅȟ ÔÈÅ ÂÁÒÒÉÅÒ ÏÆ ÆÉÎÁÌ ÃÌÁÓÓ 
ÃÅÒÔÉÆÉÃÁÔÉÏÎ ÒÅÓÉÄÅÓ ÐÒÉÍÁÒÉÌÙ ÉÎ ÔÈÅ ÈÏÕÓÅ ÏÆ ÓÅÔÔÌÅÍÅÎÔȠ ÉÔ ÎÅÅÄ 
ÎÏÔ ÂÅ ÉÎÖÏËÅÄ ÉÆ ÓÎÉÐÐÅÔ ÄÉÓÐÌÁÙ ×ÁÓ ÄÅÃÉÄÅÄ ÏÎ ÍÏÔÉÏÎȢ 

After another discussion, he arrives at a final paragraph that is both 
amusing and quite likely: 

)Æ ÔÈÅ ÃÁÓÅ ÓÈÏÕÌÄ ÒÅÔÕÒÎ ÔÏ ÌÉÔÉÇÁÔÉÏÎ ÉÎ ÔÈÅ ÁÂÓÅÎÃÅ ÏÆ ÁÎÙ 
ÓÅÔÔÌÅÍÅÎÔȟ ÅÖÅÎ ÆÏÒ ÃÌÁÉÍÓ ÏÆ ÐÁÓÔ ÉÎÆÒÉÎÇÅÍÅÎÔȟ ÔÈÅÒÅ ×ÏÕÌÄ ÂÅ Á 
ÎÕÍÂÅÒ ÏÆ ÐÏÔÅÎÔÉÁÌÌÙ ÉÎÔÅÒÅÓÔÉÎÇ ÃÏÎÓÅÑÕÅÎÃÅÓȢ /ÎÅ ÏÆ ÔÈÏÓÅ ÉÓ 
ÔÈÁÔ ÁÒÃÈÉÖÅÓȟ ÍÕÓÅÕÍÓȟ ÌÉÂÒÁÒÙ ÁÓÓÏÃÉÁÔÉÏÎÓȟ ÁÎÄ ÔÈÅ )ÎÔÅÒÎÅÔ 
!ÒÃÈÉÖÅɀ-ÔÈÅ ÌÁÔÔÅÒ ÈÁÖÉÎÇ ÂÅÅÎ Á ÐÁÒÔÉÃÕÌÁÒÌÙ ÓÔÁÕÎÃÈ ÏÐÐÏÎÅÎÔ ÏÆ 
ÔÈÅ ÓÅÔÔÌÅÍÅÎÔɂÍÉÇÈÔ ÁÃÔÕÁÌÌÙ ×ÉÎÄ ÕÐ ×ÒÉÔÉÎÇ ÁÍÉÃÕÓ ÂÒÉÅÆÓ ÏÎ 
ÂÅÈÁÌÆ ÏÆ 'ÏÏÇÌÅ ÉÎ ÓÕÐÐÏÒÔ ÏÆ Á ÆÁÖÏÒÁÂÌÅ &ÁÉÒ 5ÓÅ ÆÉÎÄÉÎÇȢ &ÁÒ 
ÓÔÒÁÎÇÅÒ ÔÈÉÎÇÓ ÈÁÖÅ ÈÁÐÐÅÎÅÄ ÉÎ 3ÉÌÉÃÏÎ 6ÁÌÌÅÙȢ 

Copyright politics make for oddly shifting alliances. 

Divide and Conquer: Update on the Google Books Lawsuit 
This article by George H. Pike appeared in the February 2012 Information 
Today. Pike notes that the lawsuit (really lawsuits) is now seven years 
old—and recent events (and more noted in the previous section) “have 
kick-started the lawsuit from settlement talks back to the litigation 
process.” He suggests some directions that litigation might take, “ranging 
anywhere from a quick dismissal of the case to years of further litigation 
that could ultimately restructure U.S. and worldwide copyright law.” 

He notes Google’s “new divide and conquer strategy” aimed at 
removing the single massive lawsuit. That strategy has since failed. He 
also notes that nothing much seemed (or seems) to be happening on the 
AAP front. 

/Æ ÃÏÕÒÓÅȟ ÔÈÅ ÂÅÓÔ ÓÏÌÕÔÉÏÎ ×ÏÕÌÄ ÂÅ ÆÏÒ ÃÈÁÎÇÅÓ ÉÎ ÔÈÅ ÃÏÐÙÒÉÇÈÔ 
ÌÁ× ÔÏ ÒÅÆÌÅÃÔ ÔÈÅ ÔÅÃÈÎÏÌÏÇÉÃÁÌ ÃÈÁÎÇÅÓ ÁÎÄ ÓÏÃÉÁÌ ÂÅÎÅÆÉÔ ÔÈÁÔ ÔÈÅ 
'ÏÏÇÌÅ ÂÏÏË ÄÁÔÁÂÁÓÅ ÕÎÑÕÅÓÔÉÏÎÁÂÌÙ ÐÒÏÖÉÄÅÓȢ 4ÈÅ ÏÒÐÈÁÎ ×ÏÒËÓ 

http://www.infotoday.com/it/feb12/Pike-Divide-and-Conquer-Update-on-the-Google-Books-Lawsuit.shtml
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ÐÒÏÂÌÅÍ ÃÏÎÔÉÎÕÅÓ ÔÏ ÌÏÏÍȠ ÉÔ ÉÎÈÉÂÉÔÓ ÎÏÔ ÏÎÌÙ 'ÏÏÇÌÅ ÂÕÔ ÁÌÓÏ ÁÎÙ 
ÏÔÈÅÒ ÏÒÇÁÎÉÚÁÔÉÏÎ ÔÈÁÔ ×ÁÎÔÓ ÔÏ ÄÉÇÉÔÉÚÅ ÁÎÄ ÍÁËÅ ÁÖÁÉÌÁÂÌÅ ÁÎÙ 
ÉÎÆÏÒÍÁÔÉÏÎ ÔÈÁÔ ÉÓ ÃÏÐÙÒÉÇÈÔÅÄ ÂÕÔ ÄÏÅÓ ÎÏÔ ÈÁÖÅ ÁÎ ÉÄÅÎÔÉÆÉÁÂÌÅ 
Ï×ÎÅÒȢ -ÉÌÌÉÏÎÓ ÏÆ ÄÏÃÕÍÅÎÔÓȟ ÐÈÏÔÏÇÒÁÐÈÓȟ ×ÏÒËÓ ÏÆ ÍÕÓÉÃȟ ÁÎÄ 
ÍÅÄÉÁ ÉÔÅÍÓ ÒÅÐÒÅÓÅÎÔÉÎÇ ÁÎ ÅØÔÅÎÓÉÖÅ ÃÕÌÔÕÒÁÌ ÁÎÄ ÈÉÓÔÏÒÉÃÁÌ 
ÈÅÒÉÔÁÇÅ ÅØÉÓÔ ÉÎ ÔÈÉÓ ÎÅÔÈÅÒ×ÏÒÌÄȟ ÐÏÓÓÅÓÓÅÄ ÂÙ ÌÉÂÒÁÒÉÅÓ ÁÎÄ 
ÁÒÃÈÉÖÅÓ ÂÕÔ ÌÉÍÉÔÅÄ ÔÏ ÔÈÅÉÒ ÄÕÓÔÙ ÓÈÅÌÖÅÓȢ 

Is it still likely that the lawsuit “could ultimately restructure U.S. and 
worldwide copyright law”? Would a finding in Google’s favor on the fair 
use issue have such an effect? I suppose we’ll find out over the next 
(few? many?) years. For now, life and the lawsuits both go on. 

As does Google Books—although now it’s hidden under “More” on 
Google’s little black menu. As I write this, the phrase “Walt Crawford” yields 
“about 16,300 results” in Google Books on July 9, 2012, including most of 
my books (including self-published books) and, to be sure, some of Google’s 
special metadata sauce. Library 2.0: A Cites & Insights Reader shows up with 
a 2001 publication date (it was published in 2011)—but it shows up despite 
being only on Lulu and having sold no more than a dozen or so copies. For 
that matter, so does DisContent: The Complete Collection—and only five 
copies of that book exist, including the one on my bookshelf. That “about 
16,300” turns into 349 as I page through the results. Why so many results? 
Sometimes there’s a character named “Walt Crawford” or one of the other 
semi-factual Walt Crawfords; in a surprising number of cases, I’m 
mentioned in a (usually library-related) book. I don’t seem to see too many 
snippets; in quite a few cases, there’s no way of knowing why the book’s 
there. (Jean Plaidy’s The Sixth Wife?) 

In Closing 
It’s been an interesting three years. This overview may be too long, but it’s as 
short as I felt I could make it while offering a range of representative 
viewpoints. I have no idea what the future will bring in the lawsuits, 
although I do believe another settlement is less likely—and that a settlement 
that covers so much more range than the cases itself is really unlikely. 

Google Books should never have been touted as “the last library” or as a 
national library or the ultimate library or any of those things. Librarians 
should never have looked at GBS as an opportunity to stop housing physical 
collections while still being important. At best, GBS should have resulted in 
an interesting and potentially quite useful additional service. In any case, the 
settlement was doomed: It overreached fairness as a class-action settlement. 

Your library isn’t going to be handed access to every book ever 
published. That probably wasn’t going to happen in any case. Life 
continues to be a little more complicated than that. 
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