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Remember the Google Books settlement? It was ¢
ing to settle a foutyearold pair of lawsuits (four
years otl then, eight years old now) against Google
(by the Association of American Publishers, AAP,
and the Authors Guild, AG) asserting that Google
was infringing on copyright through its tweline
shippets from incopyright books scanned in the
Google Library Poject® and by the scanning itself.
Later, a third group representing media photoayr
phers also sued Google for the same actions.

A proposed settlement was announced in ©et
ber 2008. Lots of people had lots of things to say
about it® -not unreasonably, sincetihad major im-
plications. TheMarch 2009Cites & Insightds a 3G

ing my March 2009 overview and possiblyfew of the
grckqg gr nmglrqg r mPas@gk I
this discussion is longer than the earlier one, even as
gr©q dslb_kclr _jjw gr mpw
Or is it? Maybe the failure of GBIS a success in
other area® including (potentially) areas such as
fair use and sensible planning for library futures.
This is a long set of notes and comments (cites
& insights). It strikes me that the topic and cm-
plexity deserve that lengt® but note tha G ©rk
ing much briefer excerpts and comments on most
items than | normally would in this sort of roundup.
After two sets of general notes and overviews
(one before the settlement was rejected, one after)

mi

md d

page discussion of the settlement and what weessb G©k ~pc _igle rfc bgghesqqgn
ing said about it. Anessay inthe July 2009 issue than chronologically.
addressed the misuse of the English language by .
some commentators. | assum@ds | believe most SeCtlonS
other observers di@® that the settlement might be  General Notes: Before the Outcome........................... 1
modified slightly but would probably be approved Gereral Notes: After the Outcome.............cccoeenne 10
within a year or two, maybe even fasterdh that. Orphan WOIKS.....ooiiiiiiiieee e 19

Now? The settlement (modified) is dead: The quopoly and An_titrus.t... ........................................... 23
judge struck it down as being unfair. Most of those Privacy and Confl_dentlallty ....................... [ER 26
who were commenting on it (including me) really The Zubl_chIJDomam, Open Access, Copyright 29
bgbl ©r bec | ugr f Uf  rs-r SLFE)argri slrndsl\(ﬁagt%d%armc ....... P — éiggp ¢ g
gsc8 Wms a_|Or qs’ar _1 1 gandsWnd PuBisnbrd d Mp K amnwpggfr |
by settling a class action lawsuit. Class and Standing.............ccccveveveveveeeerererieseeens 50

We are, in some ways, back to square one after The Future..............cooo..oeveerveeereeeceeeeeeeeseeeeenes 54
the better part of a decade. There will assuredly be 1n CIOSING..........ccccccovvveeeieiveseeeeeseeeeeeeeeee e 58

more developments over the next (year? five years?
decade?), but given the clear death of the settlement

itself, | thought this would be a good time to update
the situation.

Gd wms®©tc k_| _ech

General Notes: Before the Outcome

It may be amusing to start with the single item Ef

r _eectm_Peloqg_« ufcl G u_gq

rm gell mpca g ff« dfr &l ®Y § F Wpdd e nic g

GBS for convenience, as it is gy at least one of the truly at wired.com on March 31, 2009 with the title

il mujcbec_ " jc

amkkclr dr mpq’
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http://citesandinsights.info/civ9i4.pdf
http://citesandinsights.info/v9i8d.htm
http://www.wired.com/business/2009/03/whos-messing-wi/
http://www.wired.com/business/2009/03/whos-messing-wi/
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minded, kalanced and objective as most of Steven

JctwO©q wupgrgl e*
companies are concerned.

Fcpc©q rfc | s°” md rf
Qaf mmj ©Oq Gl grgrsrc d mp

filed an amicus curige brief (or, when Levy wte this,
plannedto file a brief) during the prehearing period
set for such brief® as did many other parties.

Which seems reasonali#e™ s r

&

Explaining what the New York Law School brings
to the party,[Daniel] Kornstein cited its missiortto
understand the interplay of law and technogy and
influence their development to serve democratic
t _jscqg gl rfec bgegr _j
knowledge and harness new informational tools to
the goals of social justice.The Institute, he writes,
8js in a position to make a significant contributio
to the resolution of the legal issues in dispute by
virtue of its recognized scholarly expertise in inte
lectual property and Internet law

rrjc_qr gl Jct wOrdenkritel

that cortribution.

The chief investigator of the New York Law School
project is James Grimmelmann. In an earlier career
phase, associate law professor Grimmelmann
worked as a programmer for Microsoft. At a comfe
ence in February, Grimmelmann was discussing his
views of the book settlement with a policy specialist
of his former employer, and the Microsoft exee+
minded Grimmelmann that the company has had a
continuing interest in funding academic efforts.

Microsoft provided $50,000. According to a M

crosoft counselK g a p mg md r

h

brief. Frankly, | know of nobodyother than Steven

J

ing biased or less than firgp _r c 8
acknowledged as the gop m

J

ds!| b @-

carq, « Kgapmgmdr f b

ctw ufm pce_phbaqg

ctwoq dgl _|j n_p_ep_nf
Turns out that cleverest hacker here is Microsoft,

making an academic grant that may help put some
judicial heat on its rival.

Now, on to writers who are less into Heroes &iV
lains as standard operating mode.

Pamela Samuelsoat Huffington PostSamuelson is a

i _ SA @cpi

u npmdcggmp _r
Sorry, Kindle. The Google Book Search settlement
will be, if approved, the most significant book inds#

cqncag _jj Gpodlg, hasg, rﬁgqotiateéj Laﬁe,ttle

C

Gl

She recounts the two lawsuits briefly and notes a

a

small number of plaintiffs on one narrow issue,

signed to give it a compulsory license to all books in

Dhiblic £l o thebultdtal herithg® of

kind embodied in books. How audacious is that?

msnjc md icw nmglraqg*

that the snippets constitutedair use and that A-
thors Guild did not fairly represent the class offa
fected authors:

_ec

_nhn_mtoKr j W resBakc

b 1
G
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gl

Manly coqyrlj]ght Q:rq;eﬁsj:o_rl\aﬁ thoy@thoqgle had
good defenses on both issues. Godgglattack on
Mitgang and the Authors Guild as class represant
tives would likely have succeeded because most a
thors of books in the Michigan library are academic
researchers likely to think, as | do, that scanning
books to make indexes and snippets is fair use.
There are approximately 100 times more academic
uthors than ttere are members of the

AuthdrsGuilk g apmgmdrr r

jgic & I b dglb f _pb

So why did Google decide to settle instead of to
fight? Inspired perhaps byRahm Emanuel, who has
m qcptcb 2wms | ctcp u_|I
u_grc*« Emmejc
would be willing to settle their lawsuits by vastly
expanding the plaintiff class to all persons with a
U.S. copyright interest in one mmore books. The
settlement could then give Google a license to
ommdrcidlizeAicbooks owhed By fhe class.

d

copyright throughout the world fqrever. This sett-
amgnf%m Ballodn il of J Bk indobte U
" Ymi g aw

_9anp
nt agreemeRtds ¢ g e

_dr c|

rm d_ .
cynical comments on why Google, the AAP and the
Authors Guild were all willing to settle:

r

Why_wWuld RAP arfid fthe GuAd™é Willfhd t6 do Md

this? It is largely because the agreement designate

Ep gkécj kthel Auttdg GUEd@8theueprgséntativepf thela
Fc ©q
amkkcl r __r mp,lishegss(AAP) fisghg epgegentative of the publisher
f ngyresr thatcthey wglly

thar suleclpss gng thve Association of AmericantRu

supcfagg.qrhig desigrpaton ¢

S

have vastly expanded responsibilities and powers to

control the market for digital books for which they
have been hankering for many years.

pcamelg_xcb

After further discussion, Samuelson focuses on the
non-representativeness of the Authors Guild as one
. reason to object to the proposed settlem@nhoting
The Audacity of the Google Book Search Settlemefiat the terms serve the interests of AG and AAP

A striking title for this August 10, 2009 piecdoy

members much bette

rf | rfcw b

m

of times larger and more diverse class of authors and

agCtiwgqFepgOandr f* annmngc Thwepprdk

sandsof times larger? Yep: AG has about 8,000
members; she cites OCLC estimating 22 milliom-a
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http://www.huffingtonpost.com/pamela-samuelson/the-audacity-of-the-googl_b_255490.html

thors of U.S. books since3® and AAP is esse
tially the Big Six, while there are tens of thousands
md qgk_jj ns jgqfcpg gl
good brief comment on one good reason to question
rfc qcrrjckclr dpmk
skeptical side of the fence.

Pros and cons of the Google book deal

| suspectthis May 1, 2009 piecédy David Weinberger

appearing inKMWorld offers a fairly typich attitude

as to what was likely to happén an attitude | shared

_r rfc rgkc* ~ _qcb ml

There® no particular reason to think it wo® go
through, although many people are objecting to
various parts of it.

Given that assumption, Weinbger phrases the

mnclgle I mr _q _ 2amsjb

The Google Book Search settlement is hugemeo
plex and overall a big step forward. But@talso

quite scary. The world of print is about to change,
mainly for the better.

What he believes to behe good points? The first

paragraph of that section gives me pause, parthb

a_sqgc G rfgli md &gl bcv

Google does with books:

The publishers are likely to make submitting their
books for indexing a regular part of publishing. That
kc | g rf _r uc©j]j ¢ _jec
see a preview and press a button to buy a copy.
Books that are out of copyright will be fully readable
and downloadable for free, as is only proper.

He regards the OP/orphan works portion as the

most siggdga | r aemmbl cqgagn «

thused about being able to do text analysis over the

entire corpus of Google Books.
But, for all this joy, there are big, worrisome issues,
mainly because this is a settlement between Google,
authors and publishersCan you think of people
whose interests are not directly represented in this
agreement, hmm? Readers, perhaps? Scholag? E
ucators? Libraries?

Fc dglbg rfpcc m> hcar gml

U The supposedde factomonopoly on sca-
ning, indexing and accesing book® and
here, Weinberger makes what | regard as an
c vr pc k dsodggleis ab8ut t8 become our
national library«

0 Rfc gcamlb 2 m 8fecoad thenl «
settlement should clearly maintain at least the
old standards of Fair Use. We d@want to
end up with even less ability to reuse our Eu
ture than we had before. The existing setl
ment is a lost opportunity to clarify and

p ¢ q nan @bjectidn to GBitpedf.c

expand FairUses Uf gjc G _epcc
sentence, there was nothing in GBS thadr-
r frowedl, @,p _slghc, _  Gexidreggy ik n"Grvoq
Emmej c pcrpc_rch, G a_I| ©r
uf mGq ml rf
U Institutions will be charged for accessing the
digital library.
He notes other issues briefly. What | find most inte
esting here is the assumption that the deaiill go
forward and the (to me) odd set of objections raised.

ug

rf@ipc_A gibeok Biene HHdmgklidtiee balance

GOk agrgl e Qr dumd 1651200Qfcel i j _
atCNetNews ca _sqgc gr ©q p-c _q ml
ably brief overview of (some of) the issues around
GBS, quoting a number of those arguing for and
agairstit: sr  _q _l 2gq«8

Lmr rf_r gr®©q ncpdcar,
the description of physical libraries a8 k s qr w
afgtcq« _Ib rfc _jrcpl _r
gsaaccbqg gl grq _k°
emerge from dusty library stacks to be reborn on the
Web, and Google already has &k7g j j g ml T mmi
# hestbe pbssibtedocrgiet to libjads withdutlabé u f _r
ing them musty or dusty or some other term imyl
ing that nobody would (horrors!) actually use them,
Tsr* few*r Qf _lij _Ib©g _ rec
' MOrfe Senkedde is'eftherkhopge@ssly @ @i jgst
u p ml EhBugh?search is Goog® primay bus-
ness, the company also stands to make monay d
rectly from book searchk Qc _ ma@aE mmeaj c ©q

npgk _pw “~sqgl cqq, ?btcpragaq
btﬁﬂﬁé%&. Sl lis-ohe WH GoobI€ LI

a

adbertising.
&? amkn_| w©qg npgk_pw “~sqagl
most money doing.)
21l b rfcl rfcpcoOq @S mrc

fessor Randal Picker that indirectly, to my mind,
q_wqg rf _r rfc qgcrrjckclr b
rfc "~ cegllgle &gl u_wq G b

aWhat | think the judge needs to thik about is

Wl’gatger we (t:higkthe Autho\;vs(%%lild V\(/:ovld op its | 1 8 «
q own gr%nt a si%ilarJ Iil:enseto gompeti?ors to

Google. If answer is no, and there is good reason to

think they would say no, this license will by its

terms create monopoly powet,Picker said.2There

is a chance this is the only orphaworks license

that will created. No one else like the InternetrA

ghiye woudidbb8 in 2a position to compete with

Google with respect to the orphan works. ny-C

phasis added.]

G gsbbcljw q_w rm kvwgs) d8
Guild, representing 8,000 authors out of millions, the
authority to grant a license of such scope in any
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http://www.kmworld.com/Articles/Column/David-Weinberger/Pros-and-cons-of-the-Google-book-deal--53577.aspx
http://news.cnet.com/8301-1023_3-10262203-93.html?part=rss&subj=news&tag=2547-1_3-0-5

a_gc=« G a_lor rfgli md Geoffey Nupler (saer latgs i this Irogndgpgnd D mp
to claim authority to grant a compulsory licensing b mc gl ©r amkc rm _Il w amlajsaq
scheme for orphan works, at least 99%which were news story, conflating two very different topics in a
upgrrcl ~w ncmnjc ufm _ pwayllfind ukcenkinciogp fe assumeédE d&cisibn r ©q
escqgqqg* “~sr gr©q _| c¢bs avoutdchb reacthed 'in*20®& Ug g k njrw c_ s epd
Google Books and the Judge bcecn pmjjgle= Uc®jj ioh-mu j _1

. ly thosenotin the know, like me, who badly unde
This piece by Anthony Graftorappeared September  ogtimated how long things would actually take.
18, 20090n theNew Yorke? N -Rscp | ¢ p « ]

j me . C _ . .
first paragraph is a newsy item that | believe ave anoo_gle quk settlem'ent. Alternatives and alterations
states the impact of its topic: That is, an agreement ! Pelieve this perspective by*John Mark Ockerbloom, \
rf _r Emmejc umsjb 2 _ jj tedypepteraberil7, 20@8* @mthf § 1  Gfso u 9 %c

ngcac a_j-pfammnivpl ed msr

Espresso Book Machine at a recommended $8 price. — .
access to millions of oudbf-n p g | r

about alternatives others have suggested, along with

a Rf ¢ EOnmdenpand partnership could tras-
form retail bookselling® especially of books for

sl gtcpggrw
books all published prior to 1923, all of which are

freely available for the taking, printable via POD ata €S
fairly high percopy price, can transform retail u > _
aCqncag jj w SAWItngdandyin sprpe, o0
q g | a sohdavihgon pua ms p qv\@tad e?}a(pllsh a compulsory license™of sorts.

"mmi qcjjgle=
amspqgcq?* «
lic domain materials? Who knew?

Rf _r®©q gl _pi, Qmppwo- Rf
ry, perhaps: That September 18, 2009 was the dlea
line for submissions to the court regarding GBS.

The settlement has a lot to offer most ordinarya

thors® those of us whose books sell in the high
hundreds or low thousands, and then go out of
print. Google will pay sixty dollars for every book
for which it can find a rights holder and will share
any future revenues with authors and publishers.

More important, millions of books that are in cop- u

right but out of print (and hard to find) will get an-
other chance. People searching for information will
learn from Google that these books exist and then
be able to read sections of them online. The system
will provide immediate links to libraries where the
full texts can be found and to retailers, if any, who
gcijj rfck, ?21 w
r_ic n_pr a_ |
point it looks like a decent deal.

rf _r

mnr ms d-,

L mrc uc ©t ¢ hienkpaobticb
with no recognition that these are entirely different

groups. After that enthusiastic paragraph, Grafton

notes some of the problen®e.g., complaints from

the Register of Copyrights, complaintsom France
_1b Ecpk _| w* ?k _xml ©q
rpsqrccqg md upgrcpqgq®©

rf _r f _tc npmtgbch
Grafton also talks about metadata issues, quoting

a msaking cvep, millionP ¢ M| {2~ ixmmk ©g
rm kec q

four possibﬁities:

—mad

pgefrafmjbc pecdtifematy

* mARSOckerbleom was prpegtiement: he feared that

amjj _ngc ?@kgddaof mdaingflgt ¢ r

"mmi g, « Rf

cvnj
jgicjw

_ I _rgml g m
rm gsaacchb 1

Compulsory licenses similar to those in
oddg ways; GBS q g r w

He notes that the settlement could be mid

fied such trl%t equjvale tnlig:e sehad to_be .

} a%vaﬂa Ig to %t e{ls, ut?afsogthap éo-l ar
e p cggre@l tendency is such that it would

be unlikely to pass a compulsory license law.
(Ockerbloom notes that, while the Copyright

Mddgac I mrcq gsaf jgacl qgc
b mul rfc gbc_« _I' b af _p_a
f _nnclgle mljw utrka rfcpc
place failure.)

Orphan works legislation 2 ? | mpnf | un

jgkgr _rgml mil amnwpgefrqg u
not going to enable the sort of large, comgr

hensive historical corpus that the Google

@mmi g qgcrrjckclr u@itsjb _jj
umsj kplc©rr ca-compreHersiveplibrary
of millions ofoutof-npgl r 0. f acl

) rspw
B tAoseCrhillioHs-are" nat alm

D P Mg 5h&n@ dHe aldd fbfeS h& @ 2608 -ofphan

works bill was abandoned by Congresseb

d pcalse groupddf cép@right holders objected.
domain books to the millions of owof-print books, i

Private negotiations between Google (or

amrfcp bgegrxcpg«' s- I b ¢ _ &
sible for the Big Six; impracticah general

Copyright law reform Fcpc GOj-j os mr
" mmk©qg amkkclr* ufgaf amt

% N RS Rk Boyle pdints Gut, iBWBLI Bdive Didt &f *
C qr _theC@blems that ke didboks finfolsscurty &~ P _ P 9 ¢
Emmej ¢ nhd igf b gboigorp evr kewvacce® g) @) w
by default. It would also help if fair use and public
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http://www.newyorker.com/online/blogs/books/2009/09/google-books-and-the-judge.html
http://www.newyorker.com/online/blogs/books/2009/09/google-books-and-the-judge.html
http://everybodyslibraries.com/2009/09/17/google-book-settlement-alternatives-and-alterations/

bmk gl bcrcpkgl _r gml uc pcl @st maaity pfkrpwmauthos and fpublishers pfc

Il mu, GOb jmtc rm qcc _jj rotit-ofsprintavorkscwhor had receivgdgrvtice’ o§ the | m
mlc G ilmu rf_r©q il muj cb esetleméncwouldlwishdonbe opnd ey fit,the Wdnited
sues is holding their breath waiting for it to happen Qr_rcqg mngl cb rdn_nrechghisnpc _r gl
any time soon would not seem to work a significanhardship for a
Ockerbloom was among those who regarded G&S "pm_b a_rcempw md ddcarchb u
gkncpdcar “sr  2qrgjj rfc”O”r@ﬁla?grd’” P mk o Iebc© pCrl Pic d
point for making comprehensive, widely usable, rr]'g?trsnhe‘)'ﬂezs WO“'Sh”t%LOEpOWH € Sf;“eergs;;odvsss
fgqrmpga bgegr _| mm]| Jrglnts%odersgare(rke to ﬁ%%?abd onlc’dls« Ut cl
you read this commentary, also read the handful of trlbutlon S ste Given the small amount of prab
comment®gl aj sbgl e hpmaf imgl “com (ﬁ'lcmangl tightdholdétsMhight not
menter ha the same understanding that | do: effe bother to file claims with the Registry. Moreovergb
rgtcj w* amknsjgmpw j gac! ggsé Most of thebeBobis cur@niyPhave hodedt C p
tcpggml g« md _ gmle wms unpniidrvdue, fae Nirs of thavguthos of wnehg of mp  _
jgaclggle _ecl aw' s r y-b mc thdse©lookk do_nbt e@n knowl that] they me a mn
ing and sellingyour performance rightsholders. Accordingly, an opin institutional
The Google Books Settlement: \Igheiling And subscription database would probably be far less

comprehensive, and thus far less useful to serioas r

ing?
What Are They Saying" . search, than the institutional subscription database
Brandon Butler prepared this for ALA, ARL and proposed under the settiement.

ACRL on September 28, 2009 Gr ©-page PDF g |
gskk_pgxgle icw gl dmpk_ rﬁm tpomt ﬂ?ﬁé)qrt'eSaerqJV‘Ed asfk%dl‘]q:g% CCBI
of filingstf _r f _tc ~ccl qs‘kgr cgr}gejthnﬁ)fadr%ess Bagn ten

Most of the summarys a few pages of tables. gotations, emerging-on N em er 13 2009 with a
After a table sfi/owing hEV\? many filings there revised settlement which has been called GBS 2.0

were® more than 400 if | count correctly, but nearly ~ (@nd various other formulatiors). Key changes (g

300 of those are foreign agencies objecting to incl ? sgqgqcb gl ksaf _ kmpc bcecr _gj
sion in the classe® and some brief tables summad U The agreement for fultext display and other

ing key objections and support elements, there are services beyond snippets would leave out

tables showing key supporters (filing number, party, books not published in the U.S., Canada, UK
pc_qgml dmp gsnnmpr'* @&gjcpfPaUYgdFpPplccps! Frgmmpgkf gwd
gory that includes ALA/ARL/ACRL, AAUP and ot tered for US. copyright before January 5

ers) and key opponentgthe longest list, and one that 2009® probably eliminating half the books.

includes The United States of America). Well worth i The Registry would have publisher and author

checking if you want to explore this in depth. representatives from each of the four nations.

The Long and Winding Road to the Google Booksii Gl gqrc_b md f mjbgle pctcl:
Settlement works (essentially true orphans) for five

Jonathan Ban@ article in the John Marshall Review years then using them to cover Registryxe

of Intellectual Property La@27 (2009) is akey doc- penses, the held revenues would be used to

ument for those wishing to understand the GBSost search for orpharworks authors and for fi-

ry in depth. It provides a clear history of the eracybased charities.

lawsuit, the initial GBS and some of the objections {i GBS2 allows for renegotiation of revenue

raised. It notes that the Department of Justice, on splits for commercially available books and

the last day for filings, basically recommended that changes some deadlinesrfopting out.

the settlement be turned into the status quo, which A number of changes would make GBS2

Band found lacking: slightly more open to competition. There are
In other words, the United States encouraged the also some other changes in detail and one

parties to take the Library ®ject back to where it possibly major change: An explicit waiver of

started: an index with snippet displays of search-r a possible claim that GBS immunizes itsrpa
sults. The institutional subscription and consumer : . .
ties from antitrust actions.

purchase would be available only with respect to _ T
books whose rightsholders had opted for such a- At that point, the new timeline was supposed t@+
cess. Observing that Google thassuggested that the gsjr gl _ Dc ps_pw 0. /. d

c:
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http://www.arl.org/bm~doc/googlefilingcharts.pdf
http://www.jmripl.com/Publications/Vol9/Issue2/Band.pdf

think that would be the end of the road, even if it
had taken place then:
Of course, even if the court approves the ASA, the
case is far from over. Classembers can appeal the
amspr © bcagqgml rm rfc
the court rejects the ASA, the parties can appeal that
decision to the Second Circuit. Moreover, foreign
rightsholders excluded from the ASA could bring
copyright infringement acibns against Google for
scanning and displaying snippets of their works. In
short, the long and winding road to the Google
Books settlement is far from its ultimate destination.
Once again: This is &ey document one | highly
recommend for those wishing @ understand the
GBS through November 2009. Band writes well and
(to some extent) from a library perspective. Why
bml ©r G hsqr q_w
104-page (8.5x11) PD® and even though perhaps
1/3 of that (maybe more) is taken up wh 937 foad-
l mrcg* rf_r®©q qrgjj _
G f_tcl©r pc_jjw

Q ¢ Ytnqng seryicpg cenieqplated i the progogegtses

8em pc

overall analysis are the requirements and limit
tions of class action litigation, as well as the inhe
ent difficulty in predicting how copyright owners
and readers will respond to the new Google mro
d
tlement. 9
Google Books Settlement 2.0: Evaluating
Access/Evaluating Censorship

These two continuations of the item above, by Fred
von Lohmann atDeeplinks appeared oriNovember
17, 2009and December 3, 2009espectively.

The first is mostly about potential upsides of
GB2: enhanced public access and unprecedented
mljglc _aacqgq &_r jc_qr
farbggas gqg ml & q d_p _q¢
apRfoger Bl @@jpjr _gl gw8 =Cl@ecaws N pgmk

gl

First, under the settlement copyright ownergan
pull their books (see Section 3.3Right to Remove

d _ 9 Br Exclid@Solit 'of alMBe pRdicts @ Isefvices M~ t g m:
_rrcknr c lenvigioned BySthe ksettlpngen, dncluding fullext

Google Books Settlement 2.0: Evaluating the Pros search and limitec®snippet view<access. This ise

and Cons
This piece,posted November 16, 2008n Electronic
Dpmlrgcp
Fred von Lohmann, is the first of several EFF posts
ct _js_ _rgle E@QO &ufgaf
most of the time from here on).
When it announced its Book Search project in
2004, Google set for itself an inspiring and noble
goal. In the words of Google CEO Eric Schmidt,
almagine yourself at your computer at) in less
than a second, searching the full text of every book
ever written« What started as a dream of universal
book search, however, has become something much
broader: a class action lawsuit and proposed et
ment that hopes to let Americans read, agll as
search, millions of books online.
Gl grc_b md mddcpgl e mlc
is broken down into several relatively brief pafisthis
post, for example, is only five paragraphs longt-al
hough those that follow are longer. Von Lohmamec-
mkkcl bg E p g K&borgtdriumas & qgood
ml emgl e gmspac, Fcpc ©q
introduction to a series of posts (some noted later in
this section or elsewhere in this article):
Here® a preview of the overall contours of theed
bate. The chief benefit of the proposed settlement is
the increased public access to books (particularly
out-of-print books) that it makes possible. Against
this important benefit must be balanced concerns
about possible detrimental effects on privacy, e
petition, innovation, and fair use. Complicating the

Dms | tDeeplipka | Bdgby & C Dy,

uc

rf Cthat'GSo\ye cﬂoes@s—toeeﬂ)es . And

sentially the@take the money and rur option® the
copyright owner collects a pebook payment from
Google for books already scanned, but then the
‘ﬂ;ets no online access to these books unless
and until the copyright owners negotiate new deals
@ith Google ®ribther cdling provid&rs@fis ¥
tively gives copyright owners a unilateral right to
trump fair use, essentially2unpublishing« their
books online.Some observersexpect that most m-
jor publishers will opt to 2take the money and rur
for both their in-print and out-of-print titles, leav-
ing gaping holes on the virtual shelves of Google
Books. If this takes place, then the settlement
would only foster access to orphan and unclaimed
works. Still good, but far sbrt of full access to es-

ry book in the University of Michigan library.

Rf cl

E@QO

rfcpc®©q rfc rdquimdto r f _r

tnfdpdWe o mljej bgfa@ s A @ &@idiedioro§ DDP

fer. That seems to be less of an issue than the third
problem:

Third, the public gets only the kinds of access that
Goqgle makes available, only through interface
hiB his 1bvE 9
of access is certainly preferable to no access at all,
the 20ne Interface to Rule Them Aflapproach is
likely to impede innovation, which ultimately
means less access. It would be preferable if others
had access to the underlying book scans, just as
Google had access to the World Wide Web when it
built its own search engine. (Google will protest
that it spent the money to make the scans, andit
unfair to allow competitors to freeide on its sca-
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ning investment. We already posted ownswerto
that objection.)
Rf _r©q _ d&mnd ©m mglcr_j 6w
(probably due to inattention).

Nitpicking the Google Books Settlement 2.0

Rf _r©q E_t gl on®oventer 18 2009 gl e
anchs leporyrholscbibd), ¢oBusing on points he+

e _pbg _qg qg_jgclr rf _r fc D

The second piece speculates on the forms of much discussion. He notes the loss of most intern

censorship that could take place within the digital

corpu®sgqgl e _ gmkcuf _r

gmpgfgn*« qglac rfc

stij j cvgaqr gl nf wqga_|j

had publication prevented by the government. (I

rfgli tml JIJmfk_I1 ©q

fc©g bggasqgggl e amkcq

_~sqgc ml rfc mpbcp md

asidethat tedious argument.) He sees three categ

ries of risk:

U Censorship by rightsholders Copyright
owners can make their works wholly invisible
within Google Book® that is, neither vieva-
"jc I mp qgqc_paf_"jc,
Jg p_pw« | mpestcthag & bookm
dropping out of Google Books meang no
longer existswhich is bull. von Lohmann also
decries the possibility of editin@ but his -

j srgml * 2  amywmmaiakingged-g ml

torial alterations in the text of scanned

T mmi q* « effect af precluding cleanup

efforts on the sloppy scanning.)

U Censorship by Google@ Rf ¢
Google a troubling degree of discretion when
it comes to choosing which books will be
ns jgajw _aacggg jc, «
advocate of privag enterprise, but typically a
private companydoeshave some discretion in
deciding what it will sell. (Again, this is no
more censorship than the first is, sincéhe
books are still therg

U Censorship by government 2Finally, it®
worth noting that goverrments will doubtless
exploit the leeway that the settlement gives to
both rightsholders and Google to pull books
off the digital shelves of Google Books«
Again, this would not be censorshiput it
comes a little closer.

And, of course, Google could #eoff the whole pio-

ject. Well, yes it could; otherwise, Google ceases to

be a private company.

I must admit that | find the second essaynu
convincing® largely becauseoneof this is censo-
ship unless you stipulate that physical books are
going to disappear & soon as Google starts up the

tional works and says he has seero criticism of

n-p m this lods oftherdsy (bud WHs at thid pdineodly five
T mmidadys aftey IGBIP lwasrpbsted). EH@RQotes] proplerly, a ¢
amhged q_wlgl ecprdmpleigw! fxjt ¢leE

aj sbchbc u p ml ®somm Iforeignmr f

gq

S g _ e fangiagde WorkscwowldThie théludet <eithémbecausd _ T
t ctiew weke reyisteredrirmthe &Y breébause_theg S _ €

2were publishedin d LBS', €anads UK of Aude®d  q
ia) and some EnglisHanguage works would not be.
MI rfc mrfcp f_Ib* fc bm

of orphan works provisions, since he sees access to
orphan works as the biggest benefit of thetdement.

The main criticism of this is that Google would be the

Rf ¢ Rufly@Rbvidds &f acfess B thesd drpBadl worksdm d T

0 Shépoly access is certainly undesirable (particularly

given the other flaws of the settlement: the privacy
weaknesses, the DRM, the single irftece, the overall

k _picr nmggr gml md Emmej c*
@ecess (with antitrust scrutiny) better than no access?
Rfc mljw u_w rfc _lquecp
holds back progress toward nemonopoly access.
For instance, a settlementlause that guaranteed

gq

gcrrjckec Gopgle acogw;getg‘togs he same terms (even if they

had to do the scanning themselves) would open
competition. Obviously, Google is not interested in
su?h anr agproarch and sipﬁzgt ebsettlemenlt iséa n I
gotiation betweenre;oog(ﬂe and the phaiffsg(who I -
would guess to be agnostic on that question), we
gf msjbl © cvncar rm qgcc
or the Department of Justice forces them.

GOk I mr gspc wms a_| gel mp
easily, althougi® at least in 200® | think | wo uld
have agreed with Baker. | do, unfortunately, agree
with him that legislative progress on orphan works
is unlikely.

He also discusses limitations in the powers of
the Unclaimed Works Fiduciary, the independent
agent to manage what are effectively orphamrks
(any works not claimed by rightsholders): To wit, it
can only exercise normal rightsholders options if
the Book Rights Registry allows it to, and the Book
Rights Registry will be dominated by author and
publisher representatives.

A Guide for the Pplexed Part Ill: The Amended
Settlement Agreement

G

r f mo

soa_jjcb 23 qr Jg p_pw, « Backkto Jomathan Bang, jthig ftinee irr refatively terse r f
stipulation. cvnj _glcp kmbc p_rfcp rf _I
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http://www.eff.org/deeplinks/2009/06/should-google-have-s
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linking to a December 18, AW featureat LLRX.com  Google Book Search Settlement 2.0: the Latest
a reprint of an earlier publication from ALA, ARL and  Scorecard

ACRL. Band describes major changes in GBS#: e | mu uc®©pc gl rm 0./ .Jamwmay f Hcl
phasizing changes relevant to libraries. For those 29 2010 articleat The Chronicle of Higher Educ
wishing to understand the significance of the amen tion© q aUgpcb A_knsqgc “ ) me, &
ed settlement and lackingthe _r gc | ac d mpari@s fréhiSAe Chronibleand other partially pa-
review article,this pieceis recommended reading. walled resources when I, with no affiliation mojo
His discussion of library issues includes a good \hatsoever, can access them.) The piece appeared a
explanation of why GBS2 excludes most foreign day after the deadline for objections to GBS2 and
publications and clarifies that Google intended t0  notes some developments and reactions. Examples:
keep scanning these books. Some other items: i Pamela Samuelson and 80 professors wrote
U The new authority of the Book Rights Regi Judge Chin about theiconcerns (specifically
try to increase the number of public access Emmej c©q kml mnmjw ml rfc b
terminals in public library branches and Hal Varian at UC circulated a campus-r
U A technical change, clarifying the scanning gnml gc a_jjgle rfaen- _epcck
threshold after which Google can cross npmtckclr mtcp rfc qr _rsq

provide digital copies to fully participatingit
braries® it means 300,00&olumesnot titles

U0 Inclusion of OCLC (or at least non
exclusion) as an institutional consortium for
purposes of the agreement

U Clarification thattt ¢ _epcckcl r
for scanning books on microform

0 Aj pgdga _r gml mil
provide personally identifiable user infe
mation to the Book Rights Registry unlese-r
quired by a valid legal process

U The new window for rightsholders taequest
removal of books and what happens tcee+
guests after that deadline.

Band also notes rightsholder changes. Among them,

GOtc _jpc_bw kclrgmlchb

(but not academic authors) and publishers on the

i

i

deserves the enthusiastic support of all Berk

j ¢cw d _(Pacemnremter wotes that Varian
was on leave from UC Berkeley to serve as
chief economist for, um, Google.)

Ursula K. LeGuin (long a copyright maxima

b mc gty &Lht a pelitbrlyned by 367 authorspe

posing the agreement, claiming it allows

npgt __avwWmmefcr s EMDflgppd&@t ©F j _ u, «

petition includes a bit of blather about public
ijg p_pgcqg _Ib &rfca-dpcc _
rgml md gldmpk _ r @it | b n
only if rightsholders retain full and, presura-
bly, eternal control.)

James Grimmelmann posted a list dEssential
Reading for Settlement Junkiesc u f @-a f

G f

rf€ciPemk 9d mtlc@fc bMGcnShli MBA W

to some interesting items.

@PP, Rfcp Ca©q _ B annwhaa goost p ¢ip phwarl fibteS a somemat typical bit of

rsrcqg _| glgepr« ugrf gl waplian hébid fromad Gpen BOKE Alianke- " ©
rights®r f ¢ 2glgepr« ksgr "¢ aqh Rl Gl Wi B¢ed EaORC Y mpc
| mr hsqgr _q n_pr md rlfc adnélsct?rlﬁlb_ruf”bpins‘q’ aC «—J am

ready mentioned changes on unclaimed works, but
probably not the explicit support for Creave
Commons licenses. .

Under competitive issues, while Band notes that Google Book Search Settlement: Updating the
E@QO0 bmcqgl © _bbpcqgq rfcNUPREE kml mnmjw ggqgscqg* fc
does note broad changes in pricing algorithms for This Fred von Lohmann piece deeplinksappears in
individual books, the explicit inclusion of thirdparty ~ two parts® Part | on February 19, 2010 Part 2on
resellers, the deletion of thé k mgr d _t mp chebruary 28,2@i0These areGoogl®gq | sk cpqg?9
clause, a limit on additional revenugenerating se Lohmann notes that others might dispute some of
vice® and, significantly, the waiver of theNoerr them. Without the useful discussio® these are brief
Penningtordoctrine, making it possible for antitrust ~ posts and easy to re@lhere are the key numbers:
activity to take place even if GBS2 was approved. U Total number of books in bibliographic re-

If Band showed significantditorial bias in this ords in the world = 174million

Some good links to some lively resources, some of
them not covered here.

dglc "~ pgcd bggas ®hpg mup-= QI dotaknurbber@f booksnheld by gsoogle par
nmgc rf _r©q jgicjw* qgl ac @g€ikrarigsl=42milien j g p_pw _pcl _,
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U Total number of books subject to the amen
ed settlement = 10million (including those
not yet scanned)

U As of February 8 2010, 44,450 claim forms
(that is, forms from 44,450 authors and other
rightsholders) and 485 lists had beener
ceived, covering 1.13 million books and just
sl bcp 00* .
books claimed online, just under 620,000 are
classified ly Google as out of print, 488,000
as in print. In other words, rightsholders had
claimed about 10% of the works in question.

U Another 6,818 rightsholders explicitly opted
out, requesting exclusion, thus representing
about 13% of 50,000 rightsholder respornse

U The average claim form (one of thoseuly
meaningless averages) is for 895 books, with
a relatively small number of publishers clai-
ing most claimed works. In all, 71% of books
were claimed by publishers, 29% by authors.

U  While Authors Guild claims moe than 8,500
authors and AAP claims to represent over 300
publishers (imprints?), 30,000 authors and
publishers have already signed up for

It is indisputably more po-competitive and ou-
put-enhancing to have one seller rather than none.
It takes chutzpah to assert that a monopoly is pro
competitive. Few would denythat Google has chu-
n_f, &Mbcp rfcl j gl iqgerm F
ment.) Nor is Google shy to clainthat the new service
is not only a library butthe greatest library in histary

agl gcpr g, «No okkdseriolisly disputes th&t gpprgvad ahihetse

tlement will open the virtual doors to the greatest
library in history, without costing authors a dime
they now receive or ar likely to receive if the se
tlement is not approved. Nor does anyone seriously
dispute, though few objectors admit, that to deny
the settlement will keep those library doors locked
while inviting costly, fragmented litigation that
could clog dockets arond the country for years.
Emmejc nmglrqg msr rfcs-fwnm
tioning of Google market dominance and offersia
other mild suggestion that GBS2 would be a Very
Good Thing:
Anxieties about what might be best for a particular
objector should notbecome fatal to what is -
doubtedly extraordinarily good for all class nme-
bers and for the general public. The ASA should be
approved because it complies with the letter of the

Emmej c©gq Ns jggfcp N_ pr |reepant Nysramd gdvaaces their purposes beyond
Rfcpc©q gmkc glrcpcqgr gl e BRYSE Jhs Beges of appial gre houndedoply ¢ f ¢
numbers. As one among the 450 (I claimed six by“the limits qf human creativity and imagination.
books that | knew to be in Google Books and where 11 COsts of disapproval are equally large. _
| had explicit reversion of rights from the publis- Rf cpc©q kmpc fcpc* glajshbg
er), | can attest that the claim process was both well GBS and librarie® _|'b G rf gl i Mbcp©q

publicized and quite easy. The relatively small mu4
ber of claims at that point wa probably meaningful.

Google Argues for Approval of Book Search
Settlement

Norman Oder wrote this news analysis dfibrary
Journalon February 12, 201® and it not only ex-
cpognrg gmkc r_qrw grckag
briefs from the plaintiffs), it includes a Scribd wi-
dow on the full 77-page Google brief. (All quoted
material in this item is from the Google brief.)

G rfgli Mb c p ©q
ment® cited as the subtitle for thelJ piece® is
Emmej c©q _qqcpr gml rf _r
Subscription is worthwhile (although the subtitle
misses the doublespeak of the excerpt itself):

In sum, granting Google the right to include -
claimed works in the Irstitutional Subscription
serves the precompetitive goal of making a desir
ble new product available to libraries, universities
and other institutions and has no anticompetitive
exclusionary effects on other potential competitors.

job, so you shouldgo read it directly(thus provid-

gle cwc™ _jjg dmp j mmedhem®© b

Amended Service Agreementis GBS2.)

Google throws down gauntlet: no more book

settlement changes

Rf _ro©gbjflcc fdmp Hebfudry IR gk k c
0, rya hni qﬁis ta n;[%be Felyr-

_éw /Farﬁrf%f;%:@ q lﬁ%aEC m)ecg{rcl@g (

gr

rf _r u_ql ©rall dirscgpartiecE mme j ¢

Rf c nj _glrgddg®© dgjgleq i _p
. d meets, the n%eds of the class thehy represent. As
ngaiu dmpgLtG iKelels ondhk R thalrighisngi— P ©

ers will be receiving reasonable payments from

_ GodglB) bt RilMdtath 4 Sigliftant @dgrelofded S r 9 Ml
trol over the display and sale of the works. In ge
eral, these arguments duck the larger legal issues
identified by the DoJ and other groups.

Google, in contrast, tackles them head on, but not
before reiteating its bigpicture take on the sett-
ment: its digitization efforts are the only thing pr-
venting another Library of Alexandrisstyle tragedy;,
and making the results available is a public good
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that should override petty concerns raised by its
competitors.

Rgkkcp®©qg r _ic ml Emmej c
Google is also unimpressed by the antitrust worries.
Its competitors in the book scanning field, like M
crosoft and Yahoo, have dropped d@it<There is, in
other words, no‘competitionco ‘eliminate© As for
the vending of orphaned works, Google notes that
it® a new entrant to the field, with essentially no
market share in books at all. As such, it c@poss-
bly have monopoly power, and it contends, corat
ry to the arguments made by others, that@it
unlikely to get it.

Rf cpc©g kmpc* _1I b gr ©Oq
on the situation, although the final paragraph has
one troublesome error:

Nevertheless, there are a couple of things that
Google could do that would probably get most of
its opponents on board: cange the agreement to
opt-out, and turn its existing digital archives over
to a third party. The fact that Google has decided to
fight for the existing ASA shows that@ not inter-
ested in either of these solutions, meaning the
company definitely wants tk rights to orphaned

French and German governments happy; or (and at
this point Judge Chin needs to stroke the handle of
[hig, sword, eveg tpsbt@e qwq;ttlg of the blade with his

— forefingér) Google must be much more generous
with the copyrights it has opted from the orphans.
Generots to the public domain and norexclusive
to its competitors.

| guessthe other side of that sword is that Google

should be giving away orphan works in their entirety;

I may be misreading that. Oddly enough, no o

kclrq ml rfgq _sb_akplows g

?lb rf_r©q gr dmp m<cl

mentary while GB® the original GBS or GBS2, also _
_ knéWh Ta$ RS®RVES_SHIMGn _the itatle, @IfAGREh T _ 1 ¢

there will be many more topical discussions to

amk c, L mu uc hskn dmpu_pb

2011, when Judge Dennyhin handed down his

ruling on GBS2.

qsee

cp_l

General Notes: After the Outcome

You already know the key point: Judge Chirejed-

ed the proposal This section includes a samplingf
amkkclr_pgcqg ml rf_r bcagqgag!
works, and it intends to leverage its digital colte since, again focusing on overviews rather thanesp

tion in improving its data analysis capabilities. cific topics covered later.

Gl rcpcqrgle rf _r*msrruwm &ueggoqgg Bobks: 'Chiyright Sdttferhent Rejected
GBXdidcallfor)stgj j f _ql ©r -@lf,_ 4 e th} _rrr@q L r dn Mavgh @2 2010anp g 1 g | ¢
GBS and the Judgement of Sofom the blog of the Columnbia University Libraries
Fcpc©q _ 1 gl rcp qoplisged Ed- mngopysgmtlAdvisosy Office.*
ruary 23, 2010on Exact E?"“O”fby Adam Hodgkin To state the decision most succinctly, the court has
after he read the transcript of the February 2010 rejected the proposal, leaving open the opportayi
faimess hea gl e, Fmbei gl dgd-bqg fbreh&pdrees télrenddtiate hnd BIuinil The case
cp_ jc _bkgp_rgml dmp r f ds a?dspgriphg mfrinbemeht Cclaim jbroughtwisy r ¢ k «
including the whole ideaof a fairness hearing. He groups of authors and publishe®as copyright
also admires the process he saw Judge Chin going owners® against Google, asserting that the sea
through® sr q_wq Af gl a g j c _ phjnaaof bdoks gnd the«develgpsnenigopabsearchable
help, and suggests thBible as a guide. database _i;\n i_nfringement of copyright. The facts

The crucial point is that this is once again a dispute and the liigation are naturally much more gu-

about a child who should have a long and healthy pletﬁ, but talrl]e%Ed |nfr|ngem<tantt|s at thf gotreft' 'I}he
future and there is a danger that it may be srhet settiement had some important support, but it also

ered or torn apart in his chambers. The orphan éncountered significant C”t'C'fQ‘m.'
books should thrive! But there are tomany jealous Chin noted that the vast majorityof comments e-
‘foster parent@and the judge will need a masterly ceived objected to the settlement and found signif

stroke if he is to separate the shameful pretenders cance in the fact that 6,800 class members had
from the true mother. Is there scope for the judge to opted out.

put the settlors to a Solomonic test? ) ) In this context, the court examined the somewhat
After a quote or two from the transcript, Hodgn technical question of whether the representative
gqseecqrq rf_r -Gimmeyf &€ ©p c ®angehbbls dMM class could adeqest represent
rickclr« qr _lac u_q * ] s ¢hel mahyr different dnterasts jofjthe Imyltitudes of

The parties should be forced to live with a purely
opt-in solution, which incidentally keeps copyright
the right way up, will keep Ursula le Guin, and the

rightsholders potentially affected by the settlement.
Here is where the court came down most bluntly
against the settlement. Among the conclusions:
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The class representatives would be authouiz® es- writers felt no such compunction® as in the title of
tablish a registry and a fiduciary to exploit the use this Timothy B. Lee piecen March 22, 2011at ars
of unclaimed books (i.e., orphan works). The court technicaA few excerpts:

found that Congress, and not the court, is best able

to address the interests of orphan works. Moreover, _Judge Chin noted that there were many wiicts of
the matter of orphans should not be dated interests between the named plaintiffs (the Authors

a g f f | kel K r;ﬂul and OCI?tI n.of Americ nPubhshers)
glr r E;n(s: Z rcb n p_rengCqC «C T - andgcopyrljéjttg ostlzeTs thgey Werg}f&p osed to repr

Th d settl N Id aive th i sent. For example, a group of academic authors a
€ proposed settiement would give the parties-a gued that many academics seek to maximize egx
thorizations that go far beyond the original claims

to . their Works whereas th Ia|nt| ere
p_gqcb gl rfc a_qc, Moo rggladiet REe Py EIE LRI ¢
was no a_llegatlon_that Google wamaking full maximizing profits. The settlement was alsope
books available onllne, and the case was not about posed by numerous groups of foreign authors who
fullaccess to copyrlghted works. The case was argued that their interests had not been adequately
about the use of an indexing and searching tool, not sentedin negotiations. They also argued that

P C g_jc¢ md a m_k hjpcrc amnwp th gpbto‘ht eqﬁﬂr htshwer& particularly burde
The interests of the representatives are sometimes i some for foreign authors and that the settlement

The court mentioned especially that many academic
authors do not share the profit motives of the repr

Rf c _prgajc pcdcpg rm®2qgel

sentatives, and the profit motive is at odds with the alittesofc p rf _I &kml mnmjw« gl

glrcpcqgrg md mul cpqpaties s!| dpte PR jeclions Ih%f[ glisiot gppagently impress

have little incentive to identify and locate the owners the judge, such as arguments that rightsholders

of unclaimed works, as fewer optuts will mean lacked adequate notice and privacy concerns.

kmpc sl aj_gkcb umpiq dmp Emnegic 'mjgwnijm@rk wgqrgdgcb
Chin also objected to opbut on a fundamental b- paragraph:

sis and had other issues. He suggested that the.pa i@ unclear where things go from here. The set
ties revise the settlement, clearly guiding them  ment was the product of several yed@rsegotiation,

toward an optin system. and Judge Chin took more than a year to hand
Crews closes a tight summary with some poss down his decision. With the online books market
bilities as to what might come next: evolving rapidly, the case may grow less important
The parties may accept the invitation to convert the as Apple, Amazo, and other competitors build
proposal to2opt in,« but that would undercut he their own digital book empires.
ability to include orphan works in the database. Work being done by App|e and Amazon to scan out
tThe tpartt'it('as Eouldbat[)amdton hth? S‘?“":me”;ta“i: of print books and make them visible or available:
eu;;enc;el, Igglg?,ang risl?s. ?rhc:CSa:?iesagguldV;Lpeal ?g pm* B a S_E " g] ¢ -a\El_ |r C! ; l
to the Second Circuit. With so much invested to P q gm m g r=gwiml ( - m-m
date, an appeal poses comparatively modest costs ~ Quite a few comments, and some are intefres
and few downsides. The more difficult prediction, ing® " s r rfcpc©q _jagm rfgq
however, is whether Congress will take up the @bc_jYq[ wugrf amnwpgefr _I
court® challenge and whether it is capable of draf msp umpi «8
ing legislation on this thorny subject that might & The concept of orphan works was drummed up by
tually serve the interests of authors, publishers, publishers and others who ddBreally want to put
online services, libraries, and the public. the time into finding the owners of copyrighted
G a_| ml jw amkkcl b Apseuq Gworks.STleyawarq an dussp thatheyl céin av@dipg s
pect dlfflcult) attempt to write that last sentence nitive punishment when theye caught abusing
ugrf msr [ c k mr g a mdasychddf * emeorf®gopyrighty f r ©q |
lenge: Congress craﬂg balanced copyright legiat GOk gmppwdnsenser Ns T g®ficpqg b
tion is a lot less likely than Congress adopting p k|1 " msr mpnf _| umpi g9 m
single:payer health care. be orphan works. Later, the pseudonymous oo
Federal judge rejects Google book monopoly menter offers a similar piece of nonsense:

Crews tried very hard to offer an objective summary Orphan works is shorthand for shortcuts to lazy
and, | believe, succeeded admirably. Most other managing of copyrights, and avoiding paying ow
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http://arstechnica.com/tech-policy/2011/03/judge-rejects-google-book-monopoly/

ers of those copyrights, and when th@y caught different filings, including one notable passage on
avoid any penalties possible. pages 33 and 34 that pull together concerns from

Actually, the final paragraph of the comment is a four authors and a pair of literary agents about the

dead giveaway as to the sort of balanced copyright ~ Setflemen® optout structure. This is a quietly &
this person finds proper: fective piece of judicialrhetoric: it emphasizes the

range of objectors as well as the range of objections.

I can imagine an orphan works bill that actually This goes along with its emphasis on tigreat in
would serve the interests of publishers and authors number« objections and the*extremely high num-
alike. But what we have now is not it. ber ok opt-outs: persuading the reader that class
Note whose interests are not included in thatxe members disapprove of thsettlement.
haustive list? Readers, librarians, the public good, Rf r ©q r f®eandfthe &rét 600 wards §f the
the advancement of new creative endeavors. Nope: n mq r , Rfc pcqr jmmiq _r becr
Gr ©q _apthors and publishers. Period. reading. Just a few highlights:
2E6%v 07Av3d 0' »¥%Ei 60 =U3%EHahaEsetup adichotomy: Googépast conduct
Rf r©q H_kcqg Epgkkcij k _ 1 1 ©f se@yipgjard Se@fﬁgsg wast e gubigrt oftRej w j m
lawsuit,” but it is Googlé® future conduct in sé€lling

March 22, 2011 analysiat The Laboratorium(How
long? 3,977 words, not including the commen® .
less than ondenth the length of this roundup, but ment. The caséwas not abouk the same things the

rf _r ©qg npcr r wcolunmibleg past)p Isettlepmenrtni
I h_ave now had the chance to go through Judge Pce_ B bgle | mrOgamwse, theéagelhasq _ wq

Af gl © | | h | re]peived enarmous gutplici  and its hard to imag-

g g mngtagm pehcat 98¢ fne thatiany clads mengsmv%?e uhaware of the
settlement for he third time. | am struck by how !ne y .

much® and how little® it says. Its holding is clear j_ugsgr« _Ib Epgkkcjk_1I1 1 mi
_I'b bgpcar8 rfc qcrrjckcl rThiglashpbrase reagseas houghdt wee diraetgd ¢o

& I'b mrfcpg dmp acpr _gl ds rSeqitéant, who gushed the noticegssue vigowusly | r

whole books that would authorized by the segtt

that exceeds what the court may permit under Rule at the fairness hearing, only to be aske#lyouee
01, « &0/ 'analigsfs supporting this conc- here,though
sion takes perhaps five pages out of foyght. The But are AG and AAP actually representative of a
pcgr md rfc mnglgml gq i Udled parties? ©hin A& hdted objéctions from
Of seven kinds of objectior® notice, represerd- academic authors and foreign rightsholdeé®sbut
tion, future releases, copyright, antitrust, privacy _j gm rfc mpnf _| pgefrqfmjbec

and internationa® Grimmelmann concludes that object. As regards whether workare actually a-
adsrspc pcjc_gcqgqg« gq rfecnfmll qu* mi fcc dbmsd dpgrpshhvblgittergacd rr
rejecting the settlement. Privacy gets short shrift, as incentive to identify and locate the owners ofri
does (appropriately, in my opinion) notice. The ot claimed works, as fewer opputs will mean more

ers are noted but not ruled on. unclaimed works for Google to explojt « 2?29 r m r
What is going on here? The future releas issues typical respons® everyclass action represents some
are sufficient by themselves to reject the settlement; people who never come forwa@lA f g | un-ql ©r
indeed, having concluded that the settlemefex- tirely buying that in this case. From the decision:
ceeds what the courtmay permitunder Rule 2% While it is true that in virtually every class action
(21, emphasis added), Judge Chin left himself no many class members are never heard from, thé di
choice but to reject it. The rest of the opion pro- ference is that in other clss actions class members
vides reasons to support that res@tbut the opin- _pc kcpcjw pcjc_qgle rfaj _gkgqs
ion is cagey as to which of these are additional legal ported past aggrievements. In contrast, here class
rationales, and which are just policy arguments. members would be giving up certain property rights
Why so cagey? Either Chin deliberately wrote a in their creative works, and they would be deem@d
akglgk _jggqr mngl gml « mp f Rkythey aigng@dohavegragdiofzooglgyallicgnses n g
to the ultimate question of fairess. | love this se to future use of their copyrighted works. (30)
r c | & badd cdses make bad law, then perhaps big Ep gk k cj k _ | | Ifjyoutaskgne fof pyjoqf8 2
cases make strange law. that Judge Chin gets it, @ cite this passage.
The other thing that struck me immediately about Rf c p o@mpre here, all of it worth reading.
the opinion was the remarkable diversity of olge What did Grimmelmann think would hapgen? His
tors whose views it citeslt quotes from dozens of closing thoughts:
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Gd G f_b rm “cr* G umsj b e sToigig really, really gao® ptyff Janed Insfact, b gr f
pctggcb qcrrjckclr bpc-dr cb daresaykiatthis blég fo@& put tégetiget i@ gbowd n ¢
ification, which will be approved relatively quickly ten hours, full of deep, substantive analysis about

(at least compared to this last gmund). His opinion one of the more inportant tech/law opinions of our
isshotonsg agdga esgb_l ac* °~ sr dayg the tigphwate tnmark vior ¢aw prefessan
cvrp_ar rfc cqqclrg_jaq, F ¢ pbto@ping. US all dowrill fnopm hdreg Bhe &st of us

Google is allowed to continue scanning and searc might as well just start posting cute pictures of ki
ing in exchange for cash payments on the order of tens from now on, because we c&do better.
(but perhaps not exactly) the $60 in the presenttse Citizen of Google

tlement, andg r ©q  p ¢ 0 s g p C boutrVery n p migeb Gy olsayMBY Jeffrey Pomerantz appeared

few people have argued that this form of settlement March 23, 2011at P eRantzAfter admlttlng that
umsjb ~c¢c “cwmlb rfec axmspr%mé IIIIIULM Kt g J qafmj p

planation of how this would be distinguishable from
the present settlement, although quite feasible, will

opinions, Pomerantz says:

require some nuance and subtlety. I think t hat Judge Chin really blew this one. First of
The Display Use® Consumer Purchase, Instit all an optin arrangement, as Google has pointed
tional Subscription, ete® are either gone entirely out, is completely untenable. As a result, a vast
ore are offered on an opin basis. The difference number of orphan works will be lost for to public

between these two possibilities is not large, since, use, which is a social tragedy of the highest order.
in effect, Google already offeran optin through Second, will grant you that perhaps Google would

the Partner Program. gain essentially a monopoly over orphan works.

However, who else but Google could do this? |
don®see Microsoft or Amazon stepping up to this
particular plate.

So Judge Chin is wrongn the lawbecause Ponre

The libraries receiving digital copies are released from
liability but are even more tightly restricted in the uses
they can make than under the present settlement.

The fates of other facets of the settlement such a

the Research Corpus, will be hammered out in the antzj gi cb rfc bcqggp_ jc msra
negotiations. workthatway® | b Nmkcp | rx© cvrc
My read is that the parties are not enthusiastic about K Ml mnmj w rf | I m" mbw« bgqa
litigation. This has been a long road, they are tired, a bit of it) is not convincing. Nor am | thrilled about

and the publishing world has moved very quickly r f glesd this to my classes all the time, an@nl

from underneath the settlement. fiey will be happy sure my students are tired of hearing it, but Google

to have a settlement that lets everyone claim a kind is fighting librariesCfights for us, and has been for

of minor victory, and to be done with the ordeal. A years« L mnc, Emmej c dgefrg |
few of the author objectors, who would like to see own; otherwise, it would have pursued the fair use
Google razed to _the gr.ound and. Mountain View bcdcl qc, 2ars _jj w* FEerpase j ¢ O
sowed with salt, will continue to olgct, but most of that it will buddy up to libraries just as long as it

the others will quietly shuffle away. thinks it has something to gain, then pretend that it
And then, the action will shift to Congress. Will never heard of them.

Google start putting together a coalition to push for
a legislative solution? Who will sign up? What will
the proposed compromises look like? Who withp-
pose it, and with what arguments? And is this the

After discussing a separate issue, Pomerantz o
fers a breathless love letter to Google and | find that
afterquotngap p_ep_nf* G amsj bl ©

route by which we will get a national digital library? gl, Wms®©jj f_tc rm dmjjmu

The Google Books settlement is dead. Long live the gets this level of adoration. Screw the laws: Google

digitized book. bmcqgqg rfgleq Nmkcp_ | rx u_1Ir
c _ agrgxcl md Emmej c, D

| believe there probably are authors who would like

rm gcc & Emme | cundpandxMolntaim m W'rthfthceu ?

Tgcu gmuchb ugrf q_jr« &I G@pdgalndaBa@ in Gqogle Bogk Seatch eettleragntc v
is a tiny portion of Mountain View® roughly one Decision

third of one percent26 acres out of 12.27 square This post, by Corynne McSherrgn March 23, 2011

miles). And what wonderful commentary! at Deeplinks is a surprisingly different versin of

Mostly thoughtful comments, quite a few of 2 uc 1|l mu amnwpgefr j _u "~ cr
them, ard | wonder how many other law professors r f gg rgkc dpmk CDD®©q ncpgn
might have felt the same way as Paul Olum: ca_sgc md _ aj _gk rf _r A
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importance of the privacy concerns we helped to
p _ gRgvbieh other observes seemed to see as a
handwave Also, to be sure, that the court agreed
with an EFF board member that academic authors
might not share the interests of the Authors Guild.
@sr * r f ¢ thenogurt algo_gatgséme 2
things fundamentally wrong in its copyright angt
sis« L _ k cj weral right @f a eopytight owner
rm npctclr ns jga_rgmaq*
sonable to ask rightsholders to opt out. Oh, and
paying attention to those foreign rightsholders.

A Copyright Expert Who Spoke Up for Academic
Authors Offers Insights dme Google Books Ruling
Rf _r jclerfw rgrjc Manchec_
23, 2011 interview of Pamela Samuelson imhe
Chronicle of Higher EducatioRrofessor Samuelson
adwocated for academic authors ast sharing the
interests of the Authors Guil® and Judge Chin did
raise the issue of whether AG adequately represen
ed the interests of all authors. A few excerpts (all
direct quotes from Samuelson):
It® the only ruling really that the judge, | think,
could have made. The settlement was so complex,
and it was so fareaching. With the Department of
Justice and the governments of France and Garm
ny stridently opposed to the settlement, it seems to
me that the judge reallydidn®have all that much
choice. So the ultimate ruling, that the settlement is
not fair, reasonable, and adequate to the class, is
one that | think was inevitable
Academic authors, on average, would prefer open
access. Whereas the guild and its membeausder-
standably, want to do profit maximization.

| would love to believe that most academic authors
dumsjb npcdcp mnecl
md M? bmcqgl © aml dgpk rf

| think this comment is the best response to
those who bewail the ruling beause GBS could
have done so many good things:

Many of the things that the settlement would do are
copyright reforms that | think are good. The que
tion is, Can you do this through a clasaction sd-
tlement? One of the things that was very pleasing to
me aout the judge® ruling is that the judge also
said changes this fareaching to the default rules of
copyright law have to be done through Congress.

The settlement would grant Google about five diffe

ent licenses that ordinarily, to get that broad a lices,
wms©b f _tc rm ecr gr dpmk
scan all the books and to store them. A license to
make nondisplay uses of them for purposes such as
improving search technologies and automated traaasl

tion tools. It would grant a license for nonmfit re-

gc_pafcpg rm cle_ec®uptle-
search uses for academic purposes. It would grant
Emmejc _ jgaclgc rm egtc
books scanned from library collections back to those
libraries and allow the libraries to nie certain kinds

of uses of the works. And it would give Google & |
cense to commercialize all of the owf-print books in
rfc ampnsq, Gr©q pc_jjw

If Gongres to grant licenses li

u-ﬁns%j? ﬁiv@?gﬁﬁgé cf'gr I’e’r:p—ailt ofal\/ll;ﬁ@é k r

the Justice Department came to recognize is that

the licenses that Google would get from the settl

ment would create barriers to entry to any other

firm because no one else could get those licenses.
_h®d pa Rk cprsf 9NE p p Wit pc_

analy5|s in the case. The settlement would "give

Google a de facto monopoly over the orphan books

Yslaj_gkcb umpiqg ufmqgc

i | mul mp a_Il ©r "~ ¢ dmd$d b

scription service that it could offer unreachable by

any subscription service that anyone else mightf-o

fer. Google could have millions and millions of

books that no one else could reach.

Samuelson also discusses privacy issues (which

Af gl Il mrcb "~ s bgbl ©r dgl b

settlement) and the clear fa that Googlelacks li-

brary attitudes on reader privacy and was unwilling

rm k_ic _nnpmnpg_rc

Il mr ctgj« bmcqgl © bm gr ,
A section of the interview has Samuelson sgea

ing as the voice of academic auth@sand, frankly,

GOk Irarsatikfied with that than | am with AG

speaking for all authors. Is there really a unified

class of academic authors with common interests?

Take, for instance, this:

osgrec

r f

their books available on an opeaccess basis. That
would be something that would allow more of their
books to be more widely available.

G a_ | ©r nnotthe caserthit most agad@nic

authors would be enthusiastic about this idea, but

GOk npgga_ |, Fcp qcamlb n_rf

epmsn md _a_bckgag« rm nsr

packag® | b rfgpb* rfcpc®q j

think academic authors will probably offer support

to Google in its fairuse defense, because we are the

kind of people who think that if you scan my book

in [tQ In and little snippet, &l

ble%t a@% tl?aﬁ;da goo rﬁ:%?% - Pg 3 & Jic '
Fcpc®©q rfc dgpgqgr

paragraph comment on the prospects for legislative

change, anditsoundsascongpla _rcb _qgq GObD

m
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It would require a lot of energy, and a lot of caal
tion building. But I think that there® some possilbi
ity of it, actually. @ not wildly optimistic about it.
There is this amazing vision of access to knowledge
that a lot of peopleare in favor of. If tha® true,
then we ought to be able to come up with s@m
thing that would make it all work.
Qf ¢ bmcqg qgqg_w 27?2j] md
favor of orpharu mpi q j cegqj _r g ml
mean® what an orphanworks legislaive approach
favored by AG and AAP would actually look like.
Rf cpc©g osgrc Tgr
set of perspectives.

GBS Update: The Settlement Is Dead; Long Live

the Settlement Negotiations!
Rf _r ©q Af
HI 8 %C E Pe’ilu a lawyed \Bhio fbcuses on pu
lishing issues from a preauthor perspective and who
believes in moral rights for authors and other content
creators, precedes thigssay with links to a careful
(and snarky)essay on the suit itself aaspgc

rf Crathgr tt}m—;

pj orcMamhc 2392011at mqnﬁegqls for us to

Please Refine Your Search Terms

This Steve Kolowichreport, appearing March 23,
2011 at Inside Higher Ednotes the rejection of the
settlement and quotes a number of commentators. |
oscqgr gml | mifiom of goeplia® gvorkdé asd g
a”  mmi g dmp ufgaf rfcpc gq |
e woy ks@r er ht#nq{ddrUdEd i u

Q(e cqg‘tac{pmhlcg 53 dlffg ?nt %lng ‘—:ﬁnrelyr

Reading through the notes and comments, ¢b
come aware again that spprters tended to focus on

k mhe pogsible gopd outepgewhile largalyrignqyingg r g |

the question of whether the outcomes represented a
fair settlement of the suit. Jeanine Varner of Abilene
Christian is doubtless correct in saying the settlement
gdpangedal the better by creating a

offer immediate electronic access to

apsag_|j ns | ®louf ic rhightpstillgoens p a ¢
‘_b j _u, |l mj mugaf a_jjpq rf
cl acqg rm j g p_pgcag®whighr sbcl

makes senseglven that libraries, students ander
s&3 chwereml{)t Vgartles in the suits or settlement.

ggbcg« cqgq_w' froh Bctobet 2008f ¢ p
r igle rfc npmnmgcb qcrr JTh,ekB@leDea} Vay BeyReads But Googleds Stk j |
dgqigle* _Ib rf_roeq rf-c Riglitc* ~sr wms a_| ©r dgaqi
page proposal in even a very long online article.) Lm u_ddjgle ml K _ this March G1 e p

Here he does the same for the rejection, but-re 25 2011 gigaomitem®* sr fc©q | mr pec _
atively briefly® and while Peit points to Grimme- to GBS itself, but to the orlglnal issue:
kK_11 dmp cvrelaggte amkkc éu{the Pact that thfe arrangemegt has tgeen rejected
missed some of the civiprocedurer wn ¢ I. S _ &}n?gtﬂ not e such a bad thing, because it puts the
(He also points to two other writers.) The following spotlight back where it should be; on the fact that |
cvacpnr k_w egtc _ qcl agac dodle iNdoifghdthRg wohgidgdy of nB-¢  uf g ]
staying within fair use (his sidebasuggests a lit ly® in scanning books without the permission of
gious nature regarding reuse of his material): the authors or the publishers of those books.

@ not going to cover the various blatherings of the Ingram calls the p _gl rgddgq®© qr | ac

putative parties to the settlement; neither am bg
ing to cover the loons (and you know who you are;
but just because yo@ not on the lig below does®
mean | think youge a loon).

Fc bmcqg | mr pc
rw« ' b rfgldi q
likely to become the majority perception, is shor

_pb rf

sighted because it ignores procedural issues in favor

of policy ones. He believes antitrust will bem-
portant in future proceedings. He didhot believe an
gkkcbg _ rc _nnc |
jw gjgefrjw' kmpc rf |
a good call. He expected a return to the bargaining
r _° jwith*the Authors Guild still trying to shut
out all other author&gyroups «

All in all, an interesting and very different set of
informed perspectives from a practicing attorney
specializing in this area.

b ¢ WBU

Epgkkec] k—Whatth

goes back to fair use. He notes the monopoly issue
_I'b a_jjag gpcilapgse«jwsmta,

But that does®change the fact that Goog®initial

eggsi the nglalt ong: it dogs Hfflﬁeéhﬁ rlgl?ﬁt@ aj _

dd t * les
'SC""”@‘HE i G Sl e s ] ©

should continue doing so.
| wonder whether Google *will find the spine to d-
fend fair use in this context. Some of us found GBS

umsj i qdisarpEning begausg Fagdlerwas; cayiondair yse; m
_it ngwy hag,a secprd ehgn@sy_ fi

IC&d
let it set up a profitable secondary enterprise.
A small set of comments, some reasonablbut
also one from a reader who believes that the pve
reaching statements that appear on copyrightges
must be part of copyright, and therefore that even
Emmej c©q qga_Il 1l gl e

gl cf ¢ jf |

~

ksqgr cC
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http://gigaom.com/2011/03/25/the-book-deal-may-be-dead-but-google-is-still-right/
http://gigaom.com/2011/03/25/the-book-deal-may-be-dead-but-google-is-still-right/

To the Whingers Go the Spoils in the Google cgr uf _r  GW@ied(enless,cohqoursd,p mk
Books Decision Aml bd L_qr®©q glrcjjcars_]j
This Ryan Singel poston March 29, 2011 at Google Book Settlemdrejection: A Missed
Wired.com is one of the more measpirited can- Opportunity

mentaries on the decision, from someone wh-a

Epgkkcj k_11,
Qgl ecj ©q

K_w ¢ rfec
_gqcpr gl poaref forr
rfc bcagggml, « Fc
amnwpgefr uf gl ecpqg?* «
mentioned in the decision and says:
Yes, the paranoid and the curmudgeonly get the-v
to over the library of the future because, well, it
might actually get them readers.
As | find a onefingered salute rising unbidden, | note
that the writer has no interest in thectualreasons for

Bill Rosenblatt, writingon March 30, 2011at Copy-
parently knows the law much better than, say, James right and Technologywas also unhappy about the
r GetidioR,©9 r Ch r
10 it. This & a cafMPRuhdJairly sdibitle discussion mostly
a_j i a relatedto WRalVRo¥ehoBit $Besha§ & faifed appo’ f ©
a N Cignfythd &tallish ¥he Bobk-Fight§ Regidtrgs ars F T MPp ¢
industry tool
The interesting thing is that Rosenblaeems to
be more of a copyright maximali®&!| mr gl e
amkkcpag_|]
get legislatures to do their bidding rapidly enough.
Those lawsuits are almost uniformly intended to tigh

Bebr

clrgrgcgqgc«

the decision. Nor does he have any doubt whatsoever en copyright restrictions, not broden user rights.
Neither is Rosenblatt focused on increased fair

regarding the outcome if Google had defended itself in
copr 8 aRfc _srfmpgq

very clearly fair use in the United States for Google to *

digitize any copyrighted book and use snippets of itin |
gc_paf pcqgsjrq, «
fair use, absolutely guaranteed.
If Google had fought this suit on those grounds, as
many digital rights groups hoped it would, it would
have likely won and set a precedent for other ion
vators who often find themselves crushed bywa
suits from organizations like the MPAA and RIAA.

Then Singelmisstates the settlement at least in one
p ¢ e _Thé $ettiehment provided hundreds of do
lars each to authors whose books had been
scanned Ko, it did not. | signed up for the registry.
Rfcpc u_q Il ctecp
c_af «8 "4 sldppclhbmr «
We learn that Chin was really punishing Google

for being innovative, which is an interesting read.

So here we have it. Google was naughty for nok-as

ing permission from every schmuck in the world

who owns a copyright, before it dared to try tore-

ate the library of the future. A library that would let

anyone with a net connectio® rich, poor, blind

and sighted alik® search, sample, read and buy

nearly any book ever published (at least thoselpu

lished in the United States).

As one of those schmuck | find this wording delb-
cp_rcjw _Ib lccbjcqgqgjw
the extent to which Singel faults Chin and dismisses
rfc pgefrgq md _srfmpg
pcamel gxcq rf _r
phan works legislabn® and seems to conclude that
this makes Judge Chin not only wrong but a tool of
the copyright maximalists. A sad piece of work]|-a

ca_sqc

gr umsj b

c dmp

Many of the probems in managing digital rights to
content could be solved if there were complete,
consistent, upto-date, and easily accessible sources
of information about content and rights holders.
Private companies have made various attempts to
solve this problem ove the years; none have sd
ceeded, owing to unrealistic profitability requé-
ments, overly narrow scope, lack of cooperation
from rights holders, and other factors.

And Rosenblatt thinks BRR should includevey-
| md d ¢ phing@adn arkopteult bagisc b g

md b mj j
Now, with Judge Chin® rejection of the settlement,
the BRR looks like a lost causdudge Chi® opin-
ion suggests that a revised settlement could hg a
proved if it works on the@opt in« instead of2opt
out« principle, i.e., it should include only those
works whose copyrightowners proactively agree to
let be included. This may pass various legal sniff
tests. But any resulting Book Rights Registry under
an optin regime would be of highly dubious value
to the industry in general; in fact, it would scarcely
differ from reposibries of licensable material aJai
able today, such as Overdri@Content Reserve.

r THE SSPYSRon MY SR OTNOpR© B9 B
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& m3Pout maKing | gasier to licgnsqmatgrial, -
Aml e pre q ¢Six Reasons Gopgle Babrailed r
Robert Darnton published thion March 28, 2011in
the NYRDblogfrom the New York Review of Bools.
longer version appeared in the April 28 print dibn.
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http://www.wired.com/business/2011/03/singel-minded-google-books
http://copyrightandtechnology.com/2011/03/30/google-book-settlement-rejection-a-missed-opportunity/
http://www.nybooks.com/blogs/nyrblog/2011/mar/28/six-reasons-google-books-failed/

Gr u_ql ©r sl ragj G qi gk k c @helabarhtoriu®n Irbf cgra@k kcll roqp” gf sr

| realized my mind had added a word Darnton leaves the title suggests.

msr md rfc rgrjc8 2 Qcurj chkielGbogle Bobks Settidmsmina jodok daMecmd g

ally failed? That seems a bit sweeping. whose audacious plan to remake copyright law was

Dealing with the actual failure, Darnton sees, ultimately for naught, died today. It was caught in
wel,bggv 2apsag_j nmglr q uf ctpecblast f’P"’gaIreéeqt coyricdecision, and feegived
0 E a Emme i N b ml fat@l injuries.”lronically, the seﬁtlement' which h‘ad
u c a_wqg eryc o _ nsegcgugy mﬂﬂ’@d%qhg pﬁﬂb hall Beentr

to digitize books in order to provide onllne _ mored to be planning a comeback tour. In the end,
qc _ p &fbgtliedd 0 i 6 u GBS mould & A however, doctors declared that its internal divisions

have expandedhat plan to involve other se were incurable. The settlement was a little over two
vices, but certainly not abandonedigitizing months short of its third birthday, and is survived
and searching. by millions of orphan works.

0 G bml©r qcc _ ajc_pjw Théfatdl blanddiscubseddgncsamel dbtail, isnagdecr *
since the second paragraph expands on the g g ml ml  _ 2iglb md mjbcp
first point. a_qc« gl u f giters suedplatabases!fan ¢

U 2Third, in setting terms for the digitization of including articles without authorizatior® and that
orphan book® copyrighted works whose case has been around forlangtime, going to the
rights holders are not know® the settlemen Supreme Court in 2001 and 2010.
eliminated the possibility of competition Most recently, it has had the form of a proposed

E@QO amtcpcb rf _r* °~ sr glas®gion setlgnent og hehalfrof ali thedrégnc- r f
E@QO gqrgjj 2 _kmslrcb r mersghatwuld pye paid temymigpsddemillipn in
i _u “w jgrge_rgml gl qrc elgsharpg@for jet@@#q‘igtabage rﬁp[oduqe the a

. . . . . “ticles in perpétuity. econd Circuit held that
u Fou_rth is the foreign rightsholder issu@ the settlement could®be approved because diffe
again largely covered by GBS2.

ent parts of the class were so at odds with eaith-

U 2@Fifth, the settlement was an attempt toer er that they each needed their own lawyers in the
solve a class action suit, but the plaintiffs did negotiations. Since the deal was worked out by a
not adequately represent the class to which single group of lawyers for the whole class, thalh-o

they belongedk ? * gmj sr cj w r p s c ,viously had®happened, and ®back to square one
for the settlement talks in the freelancer lawsur
maybe even square zero if some of the parties give
up on settlement entirely.

U 2aSixth, in the course of administering its
sales, both of individual books and of access
to its data base by means of institutional Isu
scriptions, Google might abuse read@sgri-
vacy by accumulating information about their
behavior«k ?j gm rpsc cl msef,
Again, these are all reasons for failure of GBS, not : g | tr) ftp CI: ,? rlt<qrtrr1]p ctﬁfbcgpqca@?quBg g nH
Google Books. Darntorthen enumerates some of the ing, but it relates to *eo er case, no
good that could have come from GBSand, sigh, D mp E @Q Epgkkcjk

Grimmelmann spells out some of the parallels, but |
uclr 2@glem « g G pc_b
nor AAP represents a uniform class with identical

_r

é

q

u

r f

k

am

a f
a_wq rfcagc _bt_Ir_e_cq am uto %%gef% orgal%ugofnaﬁaf{;\; PP

hs

aamkn_| wgle bp_u _ai ¢«
lic Library of Amerlca the seriously mlsnamed @r emerﬁ to ber ched. _
nmq_ ] rf r BovphMedim!| ©q f c _t gﬂe%pg bclasses that track these different groups,
h ¢ h | v ab d en supplying them with their own skilled lawyers,

The rest of the piece is largely about DPLA an and putting everyone in a room together to knock
what Darnton sees as similar European initiatives. ms r | cu crrjckclr8 gr
GOk I mr bc_jgle ugrf BNJ ?Thef\/&Mi%grar&\Mlllh;Q/e aille86h Acdieh difent! M
_lwufcpc'™* gm GOj | poRdcp bvkeasn it Tha exgedseCwoul® Beta®s@d, it would € d g _
which, it turns out, is just as misnamed asRLA. take months or more likely years to pull off, and |

Google Books Settlement, 2@04.1 . o
e _ pecially not after the level of vehement opposition to
This first of three general commentaries from later the original settlement. There is no trustdre, and

aqrgj j a_| ©r gk_eglc rdmgc

gl 0.//* _drcp rfc bsqgr §udgdChifihadralreddycbben banfidy Bedds togdther ©

James Grimmelmannposted August 17, 2011on to get the case moving. No, the Google Books-se
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tlement® any settlemen® is now dead. There is no
square one: this case is going back to litigation.
Rf cpc©g kmpc fcpc &_ID
class action lawsuit involving Google), but this is
the key section relating to Google Books.

One Google Books To Rule Them All?

Maria Bustillos, writingon October 26, 2011at The

Awl, opens lively:
Hellzapoppir€in the world of intellectual property
rights these days. Lawsuits, corporate flim
flamming, the claims of fasighted academics and
developers, furious authors and artists and therco
flicting demands of a sprawling Ir@rnet culture
have created a gargantuan, mutlirectional tug-of-
war that will inevitably affect what and how we will
be able to read online in the future. Recent déve
opments indicate, amazingly, that there are grounds
for hope that the public will in time benefit from
the results of this epic tussle.

What are those grounds? After a discursion on how
Sonny Bono and others have kept things undemeo
yright for ridiculously extended periods, Bustillos

sqcqg rfc gs fc_bgle 2Qa

what she asarts Google di® and note here a truly
unfortunate set of scare quotes:

Copyright law being the morass that it is, Google
was in something of a bind when it set out to create
the Google Books project. How would they get
round the proscription against reprodcing books
still in copyright? Their solution was just to scan
the hell out of everything, make certain results
available only agsnippets« and claim this practice
as afair use« As even the governmeft own gud-
ance on this policy points out2The disinction be-
tween fair use and infringement may be unclear and
not easily defined

Yes, she consistently scageiotes fair use and never
kcl rgml gpant &f the langBut@hgver mind.
Noting that Google wants to keep adding to it$\
dex becausethatmel g wms ©j j gcc
she asserts:

This latter point is beyond infuriating to authors,
who have enough trouble trying to keep body and
soul together as it is. Already Google is profiting
from their work, not by selling unauthorized copies
of it, which would be illegal, but by selling adves
ing alongside bits of it. This reasoning was bound to
be challenged in court, though many copyrightxe

ncprq rfmsefr rfc 2d_gp chtrﬁnkplﬁsqeﬁskp%

Heck, those legal experts atvired thought it was
dead certain, although actual, you know, lawyers
ucpcl ©r osgrc gm gspc,
the settlement, its rejection an@ oddly® the note

rf_r @Rfc qgcrrjckclr l cemrg
l cu fc_pgle gafcbsjcb dmp |
Bustjcs srqdif domaskingn rsuke ¢.& Guin ltonsayf ¢ p
what she thought an ideal outcome of the Google
Books case would be (Le Guiquit the Authors Guild
because they negotiated a settlement) and got this
striking answer:

aTheir agreement, or a ruling requiring tem, to

immediately stop digitalising copyrighted books

without obtaining permission from the copyright

owner. With a reminder to the libraries that have

been facilitating this illegal activity that it is piracy,

and they should not have agreed todt.
Whew. Scanning ispiracy and take that, you evil
libraries.

Gok | mr pc_bw rm ~sw @sq
Google and Amazon have an effective duopoly with
no serious competitidor textual information® « d mp
information that would before have been contaide
gl "mmig*« _ umpbgle #of_r q:
los is a digital triumphalist who regards print books
g _jpc_bw bc_b, dpsadythem* gr
cakethat thelonly @ays aB authdr cah reachcamgud
ence are through Amazon or Google. Who knew?
Fcpc©q _I mrfcp n_qqtec rf _

ly related to GBS, gives me more than a little pause:

The job of the modern scholar or critic is to read

widely and bring his findings to a public of interested

fellow-seekers, something more like a DJ foulture.
Rfgg 9gqg _ jmle nmgrgle _ | b |
it. Bustillos is enthusiastic about DPLA as a el
ton;r f _r©q fcp emmb | cu®, Am]j
and wondering why the scare quotes and silly title.
The Elephantine Google Books Settlement
Rf r ©q H kcq Epgkkcij k I o
item for this section, a December 5, 2011 post at
The Laboratoriunn f _r ©g pc _jj whikmqgr j w
article of the same nameppearing in theJournal of

OttiedCopyrylet Sdicigtp 6f the dISAC 24 pages fi-

cluding footnotes), that article is short enough to be
worth reading for many of yo® | b GO©j | j c_t
to it, quoting the abstract here.

The geniu® some wouldsay the evil geniu® of the
proposed Google Books settlement was the way it
fuses legal categories. The settlement raised- i
portant class action, copyright, and antitrust issues,
among others. But just as an elephant is not merely a .
i diail, the Stidment Wak fadre d1 W.
than the sum of the individual issues it raised. These
agggscqg« ucpc pc_jjw hsqgr bgd

? | ansinglewoverriding issue @fdaw and poli@yenmey  ml rn

way to concentrate an intellectual property industry.
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In this essy, | argue for the critical importance of
seeing the settlement all at once, rather than as a
list of independent legal issues. After a brief ave
view of the settlement and its history (Part I), |t
scribe some of the more significant issues raised by
objectors to the settlement, focusing on the trio of
class action, copyright, and antitrust law (Part II).
Rfc qcrrjckclr®©q npmnml cl
able defenses to every one of these objections. My
point in this Part is not to enter these important
debates on one side or the other, but rather to show
that the hunt to characterize the settlement has
ranged far and wide across the legal landscape.

Truly pinning down the settlement, however, -
quires tracing the connections between these diffe
ent legal @as. | argue (Part 1ll) that the central truth
of the settlement is that it used an oqiut class a-
tion to bind copyright owners (including the owners
of orphan works) to future uses of their books by a
single defendant. This statement fuses class action
copyright, and antitrust concerns, as well as a few
others. It shows that the settlement was, at heart, a
t_qr amlaclrp_rgml md
good or for ill. The settlement was a classcopysru
tliphant, and we must strive to see it all ance, in
its entirety, in all its majestic and terrifying glory.

This issue brief will connect this enthusiasm and
this concern to the structure of the settlement that
gives rise to them both.

While the first part of the brief analyzes the lawsuit
and settlement in gneral, the second part focuses

mil amlc cqncag_jjw gknampr _
| CVI *.« f I um

SR SN A A RS NP SR

makes [orphan works] available again, but pate

tially bad to the extat it turns Google into a doni

nant platform with control over a huge catalog of

"mmiq rf _r I m mlc cjgc f _q

deals with proces® and Grimmelmann believes
orphan works issues need to be resolved through
j ¢ egqjLaundenng 8rph& works legislation
through a class action lawsuit is both a brillianer
sponse to legislative inaction and a dangerous use of
the judicial power«

The whole brief is worth reading. Grimmelmann
_ju_wgqg f _b kgvcb dccjgleq

n mu @Y §9 ERYARL P eese ol st
apc - gc sgc m d_-gp

sqc sr
a slamdunk. He also gets copyright right in hisn-
troduction to the second part (emphasis added):

Rf r©g gr dmp rfc mtcptg CQPin’,r,ight i Afgioned dp increage thy §UEP£Y Oq ug
kmpc jgkgrcb dmasgqg &mp _ r Crepliye worksavailghle t pubficdo do tat, o't mg7c
it gives Treators incentive to Create new works by

classify them), including® a bit later or® a whole
bunchof material related to librams and metadata.

Orphan Works
GOk npm _ " jw
items, some of which cover much more than orphan
works® " sr rf _r©q rfc d_aer

ularly interesting.

giving them a revenue source; willing buyers pay
for copies of the work. Under ordinary circon-
stances, a user is more than happy to pay a price
the owner is more tharhappy to accept.

kggaf p_arcp@lxgidmepnhl_¢ « mpmpriu'm fmadctrdpcrqgc

an owner who cannot be found, who may not even
rkpow that she i ascgpyrighiowner. Fgr ingfancg.r g
think” of an author who dies without a will. Her

next of kin may have no idea that they are now

The Google Book Search Settlement: Ends, Means, copyright owners. Or think of a publishing house

and theFuture of Books

Take this one, for example: a iFage PDFpub-
lished April 2009 by James Grimmelmann for the
American Constitution Society for Law and Policy.
Do note the date: Athis point, the original GBS was
under consideration.

It is difficult to overstate the importance of this ¢e

tlement. The ongoing shift to electronic publishing
is arguably the biggest transformation in books
gglac Esrcl cpe©q
Rfc ga_jc md Emmej c ©q
settlement is approved, Google will have the closest
thing to a universal library the world has ever seen.
We should be enthusiastic about the prospect of
creating such a library, and concerned thét may

be under the exclusive control of one company.

gl sl rg
nj _

that gets into financial distress and has to sell itself
to a liquidator; the buyer may be thinking of the
presses and the office chairs, not the copyrights.
Especially with older works that are not currentl
generating revenue, it becomes all too easy to lose
track of ownership records.

If only more lawyers and other writers commenting

on copyright issue would begin with a sensible pa

aphrase of the Constitutional clause! A good, crisp

discussipp of, why. orp{a{)\ dvprlgsgrqapéeseﬂt close

loge situgfion fpligws. Thenche wigg tg GBSdtgelf., ¢ ¢
Gr©q gknmpr _Ir rm pcamel gxc
rickclr®©g rpc_rkclr md- mpnf _
tious scope. Because Google is allowed to presume
consent of absencopyright owners® precisely the
presumption that the plaintiffs objected to when they
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http://www.acslaw.org/files/Grimmelmann%20Issue%20Brief.pdf
http://www.acslaw.org/files/Grimmelmann%20Issue%20Brief.pdf

filed the lawsuit® it sets a default that most of the
books in existence in the United States will be part of
Emmej c©q amjjcargml,
whose owrer will never reverse the default, will never
mnr msr , Emmej c©q ~ mmi
on a previously unimaginable scale; the settlement e
sures that copyright claims by orphan works owners
will not threaten that comprehensiveness.

But for alj rf _r emmbl cqq*
rfec
nature as a class action settlement createldugebar-
rier to entry for any potential competitor; and more.
Dgl _jjw* rfcpc®©q rf ¢
k _ sl n@ supporter of the current copyright e-
egkc8 Rfc dgpagqgr
law is broken, and the orphan works problem ilkt
trates everything wrong with itk @sr gr ©q
problem and he believes it should stay that way.
While g mk ¢ md

g cClopyright a ¢? Brad_ bg ¢ Qi sgj nol «

Epgkkcj k _|I

cense primarily designed to monetize millions of
orphan works. It will beneft Google and certain a-

Ct c p w thorp anfl publishiers, buminis quegtignable whettmem i

the authors of most books in the corpus (thdead

gc ptpass tg whiah jthe title cefera)mdouldpagreecthag gt ¢

the settling authors and publishers will truly rep-
sent their interests whersetting terms for access to
the Book Search corpus.

a r f She dbscribeg the portions of GBS thmatrelag tp orghén
bcr _gj q,nrlygded for Gbogle; jts uwors and how a class action suit could result in a

license that affects millions of rightsholders not party
to the suit® and the extent to which GB would create

ggqgEmmemde & pihana gng w, ERfgk k¥cBc _ b

aml |l car ¢

|l gac (
aboc

nj _w ml umpbaqg*
GG Egmmed c ©q
beyond that, Samuelson not@scorrectly® that the
BRR jgavengng joardr wyuldalmost ¢anly be dan-
inated by copyright maximalists, who might nateally

regesent ihen gishes f orphant weorks authors, esp

been mooted by more recent events, the brief is still cially scholarly ones.

worthwhile, powerful reading, ending with this
conclusion:

The Google Book Search settlement serves respectable
ends through questionable means. The copyright i
terest in books have been scattered to the four winds
over the years, harming both the reading public and
copyright owners themselves. True, a class action is a
device for gathering together lots of widely scattered
gl rcpcgrg* ~sr gl evide.geg
cause this deal was struck through private negotiation
among a few parties, it neglects the broader publie i
terest in some critically important ways.

The need for change is real, but at the same time,
gr©q pc_qqgspgl e
with the settlement are. The settlement may have
emerged from a questionable bargaining process,
but the end product bears at least a familial rese
blance to an agreement of which we could all feel
proud. This settlement does not need to be firo
lematic, and we should not let it be. The court is
being asked to place its imprimat® our imprima-
tur® on this reshaping of our copyright law and
our publishing system. We the people have the
right to insist that our interest, the public interest,
be reflectel in the outcome.

Legally Speaking: The Dead Souls of the Google @ Ms j b

Booksearch Settlement
This April 17, 2009 postby Pamela Samuelson on
=i G %A Alsolagpeaved & thauly 2009 Can-
munications of the ACM he quick version of Samn
cjgml ©g dmasqqg38
This column argues that the proposed settlement of
this lawsuit is a privately negotiated compulsory |

a_

If asked, the authors of orphan books in majoe¥
search libraries might well prefer for their books to
be availableunder Creative Commons licenses or
put in the public domain so that fellow researchers
could have greater access to them. The BRR will
have an institutional bias against encouraging this
or considering what terms of access most authors of
books in the corus would want.

dEtgjer @@QG cuugmlierrcp gl
objection. Samuelson concludes GBS would bring
about greater access to books collected by major
research librarie® but at too high a price, two
complementary monopolies. She concludes:

rf o

f muroblenis g | ¢ | rTIhe"‘fBoog( @éa?ch—aigljeecmenli ifs fot really a settl

ment of a dispute over whether scanning books to
index them is fair use. It is a major restructuring of
the book industry® future without meaningful gao-
ernment oversight. The market for digitized orphan
books could be competitive, but will not be if this
settlement is approved as is.

An interesting and sometimes wild range of oo

ments, with one writer asserting that the purpose of

amnwpgefr ggqg &rm npmrcar rf

_srfmpg« _lp_pagcegjytecjgmpgq
rfgli md« I b _rmrfcp

phan works exist. Pamela Samuelson made a-dil

gent effort to respond (calmly and thoughtfully) to

nearly all of the comments.

Google Book Settlement, orphan works, and
foreign vorks

This discussion was posted by Peter Hirtten April
21, 2009at LibraryLaw Blog Hirtle thinks the focus
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on orphan works isignoi e uf _r f c
losers in the settlementthe thousands of foreign
authors whose books can be exploited with impun
ty by Google and the Books Rights Registry. Fes
lieves most foreign rightsholders for owdf-print
books will fail to register with the BRR, despite
Emmej c©q ns jgagrw
There are a couple of reasons for this. For one, they
may not know that their book is still protected by
copyright in the US. In addition, they may assume
that international network of reproduction rights
organizations would manage their royalties, and not
understand the need to register separately.
Fc©q | mr gspc fmu "~ ge _
suggest it could be in the millions, and concludes
a|f there is an injustice being done in the settlemgn
itgg ugrf dmpcagel
of most of that issue, since iexplicitly excludes fo-
eign works not explicitly registered in the U.S. e
cept works from Canada, the UK and Australia).

Why the Google Books Settlement is better than
orphan works legislation
Another LibraryLaw Blogpost by Peter Hirtle,this
one dated May 27, 20Q%nd taking a differentack
than James Grimmelmann. Hirtle says that books
dpmk 2@gl argtc pgefraq
Pcegqgrpw
gl aj sbc umpiq
located but who have chosen not to sign up withé
Pcegqgr pw, « &e€Eusipfareign authgrd.)*
Hirtle then runs through some numbers to try
rm cqgrgk_rc rfc | sk cp
proces® for example, he use&lobal Books in Print
as a probablytoo-high outer limit, but Books in
Print omits a growing number of books that do not
have ISBNs. This parenthetical comment on books
in copyright but out of print shows just how tough
rfgg a_| ~c¢c9 gr ©q
(Some of these would be American works that have
not had their copyright renewed and hence are in
the public domain, but | think the number could
only be 456,000 1.7 million at most-and-se—-t+am
going-to-ighore-tha).
An update paragraph explains that striking
strikeout, which changesby an order of magnitude
one piece of the puzzle. Running more numbers,
Hirtle concludes that there might be about 1.4 fai
lion true orphan works® and another 10.6 million
dumsjb cgrfcp f _tec
ugr f Emmejc mp ufm
leads us to thetwo paragraphs that Hirtle believes
hsqrgdw rfc nmqgr ©q

a_

_ p orphanworks® that they _ p g § aw, .
w pgefrqf mfep topoing a nepaemMpghensi

md

0smrcb y6\gn Bhl hwespebaj W

rgrjc8mpiq

i Even wihrofohan works lggislation, these works
would not be eligible for inclusion in a digitized
books database since they are not true orphans. The
Google Books settlement is the only way tget
costeffective access to them.

What we need in the settlement is a compulsoitiy |

cddmpr §ense that would allow anyone to license the use of

a work maintained by a noractive rights holders,

and not just orphan works.
The problem, to be sure, is that this copulsory
license would be a judicial fiat, not a legislative
ac®_ I b rf_r©q npm jck_rga*
10.6 million works are by authors pretty clearly not
weelprepeesented by the pagiesin the settlemgne ¢ k g 1

Google Books, and missing the opporesitou
vi EiLQ

uo .
_srfmpgq John I\Parg l@)cke?rbﬁo((:)rﬁ1 S CE @)Qéoc 'I'rvntl:mié 0 %ok

September 15, 200® and this time he was begt
ningtothink2 r f cpc u_q _ qggel gdge
fc qcrrjckclr kgefr d_jj

previously believed.

There are a number of people in different commiun
rgcqg* glajsbgle jg p_pgcqg* u
I mr mlc md rfck,aGlo®&r | anmk k c Ij
with authority on whether the settlement is sound

f mijjbapg@srglGoOk focs g @mma miH gk € Irrq

Gl n_prgasj_p* gri©qg ml c

yiew of the q g j
nowledge and culture of the 2B and early 21st ce-

f éﬁ@ies into widespread use. And | worry that, should

e settlement break down, we will not have another
op ortunit¥ like it any time soon. The settlement has |
flaw: ,pIiIQe the- oogé BoBkS Fgofect itself r@sq butat ' P9
the same time, likeGoogle Books itself, the deal the
settlement offers is incredibly useful to readers, while
also giving writers new opportunities to revive, and be
paid for, their out of print work.

Rf cpc©g rfc ps 8 A_|
\__nbn Cj —_pUC
of judicial rather than legislative action?

Mai cp  j mmk ©q bcgapgnr g ml
good, although much of it (discoverability) only
requires indexing and snippets, not the vastlyxe
panded scope of GBS. He also believes Gight
encouragéCongress to do something about orphan
umpigq _Ib 2ecl ' amhwpge

cp_]J
jgle cv_knjc,« G umlbcp,

580,388 Orphan Works Give or Take

w
b -

ms
8f_r

r

p g e f Mithaef @ajrnb magkes that tlaim irptieetite opthisc p ¢ b
a f mm @eptenben 9, 200%post micPergpganoadataHe saysf _ r

a | rm b
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an attempted definition, but never mind) then offers  ready scanned at that point. His comment on GBS as
this absurdly precise estimate. How does he get there? an orphan works solution:

Well, I admit, | do my share of guess work to get to This is a smart way to untangle the orphan works
this estimate, but | believe my analysis is based on mess, but it has some serious problems, the madst o
key facts from which | have extrapolated anclu- vious beng that it treats orphans as if they were
sion. Interestingly, | completed this analysis starting Brats who can be set to work for families who had no
from two very different points and the first results hand in their creation. Nothing in the history of cp-
were separated by only 3,000 works (before | made yright can possibly allow for such indenture. In an
some minor adjustments). essay written late in life, James Madison explained

Then it gets strange, when Caims accuses others of thatam”""pgef rggq ~car tgclucbb —_
apcjg sgarcgmid _| b j_xw penm§ e%ﬁj%r« —darﬁasmlhj‘(x/gf‘? 9! ¢ rm

L cm-upmrc?*
akgjjgmlgc ®H}kcephtpanff100acafepgrj pw _kml mnmj w« p g

p r u
A_gpl q®© bcdglgrgml md umpi. .t q’c kh&p] Fwe § -er?ngealés%oger Af & T
reporting may be correct. But, again, never mind. nch public knowledge, not private persons.
. How does Caims arrive at his precise nuUmber? v need to read the article to understand the
His first method usesBooks in Print(notoriously a@ r« pcdcpclac npmndpj w
incomplete) and Worldcat. His second uses BRW gt giardian makes more sense and that GBS would
cp©q _1I1s_j glGuighrapewlmdst r est@tms?l "BHRPoIY power over orphan, works for

acpr_gljw glamknjcrc, &2dybje Tie | Bn afddSu'mSy findm" |
Bowker and Bowker to arrive at his numbers)Now 09’ li) cels na C1/ may i

we get the real pr a g g g ml umpi * it worth r(?adlné rfec
apparent assumption that percentages in Worldcat Géé) A Legis ‘%'Ve SUIutlon’7 _ o
will fit the Google Books universe: Back toLibraryLaw Blogand Peter Hirtle, this time

with a fairly long poston Novembe 8, 2009 This
time, Hirtle really is talking about orphan work®

In order to complete the analysis to determine a
specific orphan population, | reduced my rawer

sults based on best guess estimates fon#books and, after noting various opinions on several sides
in the count, public domain titles and titles where of the issue (including the cockeyed view of Bre
the copyright status is known. These final cal@# ster Kahle thatall out-of-print works should be e-
tions result in a potential orphan population of garded as orphan works and that all ebh works
600,000 works. | also strestested this calculation should be wholly available for noncommercial cgp
by manipulating my percentages resulting & pcs- ing unless an author carprovemu | cpgf gn* 2u
sible universe of 1.6mm orphan works. This latter ncl _jrgcg dmp mtcppc_afgl e
estimate is (in my view) illogical as | will show in jcegqj rgtc gmjsrgmlg pc ¢
my second analysis. really solve the problem. Therefore, he belies, GBS

Qm gr©q _ pcbsar gml md o shéultibegabdpted. ] ¢ ncpaclr_ecq =~ _q

on best guesseSounds precise to me. His second

method used his set ofjuesses applied to publishing

titte counts, with some other suppositions added in.
He draws lots of conclusions from his precise

Gripes over Google Books go technical
Jcr©q dglggqf rfgq qFReauw gml u
ary 11, 2010 pieceat CNet New® and it may be

; : - ) umprf I mrgle rf _r 2em rcaf/l
analysis, but given my opinion of the analysis | choose a -~

di h Thi | glrcl bch rm kc_| camkc f
not to discuss them. |sseemsmostyanattempttop_rpr ajmmi jgic Yrpgtg. jl
beat down any serssthat orphan works would result .
i sionificant ; bodv involved. (Cai Bmul cq j mmi q ro rfchbBcn_pr
Ik? signi ';a% revenuebl.o:]_any 0 yILnV? ved. (Caims jections to GBS2 and says most of them are nawv a
as mostly been a publishing consultant.) dressedr m arfc k _Ilcp gl uf gaf
Advantage Google constructed® specifically, the use of class actionilit
This essay by Lewis Hyde was published in the New gation to break the legal logjam of U.S. copyright
York Times Sunday Book Review October 1, 2009 j _u,« Fc I mrcq rf _r B-mH _j

Gr©g npgk _pgjw bctmrcb rcenns, mithaugh Downasnupes gcare guotes arpund md
GB® | b Fwbc bmcqg sqc &kgj g mglmd giRebllg?_TkgeceBare mbegitpnatg mo-
rgtcjw bgpcar ctgbcl ae &qpolyissuegy See the next séctiog.pl g© f mas q
pocus): He believes there arbetween four and five Gr©g npm _ " jw d_gp rm gq_Ww
million orphan works among those Google had-a 2 r fc emtcpl kclr grgcj d« a_s
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works problem through the steady extension of
copyright terms and dropping registratio as a e-
quirement.

The ASA would largely solve the orphan works
problem, for which the government believes the
parties 2should be commendeg. The Justice B-
partment, however, still wo®endorse the solution.
Its particular objection now is the use of thelass
action to fix the broken copyright systenfDespite
this worthy goal« the department wrote to the
judge, 2the United States has reluctantly concluded
that use of the class action mechanism in the ma
ner proposed by the ASA is a bridge too far.

As Downes summarizes what happened during GBS
l cemrg_rgmlg* gr®©q c_qgw
be concerned:

Somehow, a case about copyright infringement and
fair use turned into an agreement to make millions
of works available in digital form. While the gv-
ernment@recognizes that the parties to the ASA are
seeking to use the class action mechanism to Beve
come legal and structural challenges to the eme
gence of a robust and diverse marketplace for
digital books« the governmen® principal objection
now is to a more technical question: whether the
abroadk scope of the ASA complies with the theory
and practice of federal class action law.

That first sentence is key: A narrow issue turned

At the time, | might have agreed. Increasingly, | see
that Grimmelmann, Samuelson and others were
right: Judge Chin made the only plausible decision.

Monopoly and Antitrust

This handful of items seems primarily related t-
sues of monopoly, competition and antitrust in GBS,
both the original GBS and GBS2. Many othersdi
cussions include monopoly issue® although GBS
gcckg rm " c
often in libraryland, namely a seemingpve of mo-
nopolies as long as they can be perceived as in some
way easy, efficient or beneficial.

"pm_bcpgoocv _

k

Gdoghes ook settrementdelayed, oJ Bas Entitkugte f

concerns

John Timmer posted this aars technican April 28,

2009 Rgkkcp =~ Og¢spite theccbmpleXity r

of the settlement, it was on a fast track to approval,

with a final thumbsup scheduled for Mayy O .
Now, it looks like a delay in the decision is ineat
ble, as opposition to it seems to be rising and the
Department of Justice is looking into the antitrust
implications of the deal.

The story discusses monopoly issues raised by more

than just DoJ For example, this paragraph begins
with objections raised by, among others, Pamela

a

70, «

into a sweeping settlement. Calling this a technical Q_kscj gml ©qg epmsn md _a_becl
issue is certainya mppcar gl g mk ¢ g cSb, docekamplesthe aggeemeng as gtraciured could
saying that the mandate of 60Hz 120V AC for U.S. essentially turn Google into the sole rightsholder for
cjcarpga_j nmucp ggq r caf |agphaneg gorksRyhichc woul mean that anyone b mc
kc | gr©q rpgtg_j, would have to negotiate with the company over the
I_think Downes gets it in this Baragrap@ but | use of these works. Other objections focus on the
bml ©r “cjgectec fc u_lrq gr %act that Google could control the sale and disttib
- lon of out-of-print works, even if the original author

But a class action ia kind of hammer, and not es-

ry complicated legal problem looks enough like a
nail to employ it. Here, the parties have not only
gone beyond the issues of the original lawsuit, but
they have also crafted a settlement that in some
sense legislates an orphaworks solution that Can-
gress failed to craft. Is that too much innovation for
a class action? The Department of Justigesluc-

tantly« concludes that it is.
Bmulcq®© r _ic= Qspc* gr
gggscqgq ucpc _archbh ml T w

But in principle, | believe that the elegance of the
solution to an otherwise unsolvable problemfo
fered by the ASA makes it a good candidate fpr a
proval. (Elegant, not perfed® but no agreement
involving millions of people could ever be perfect.)

Inother wopbq8 @ca_sqgc gr ©q
will act, an overbroad settlement should be approved.

decided to release it under anore liberal license.
Other recent objectionssuggest that the settlement,
by giving the search giant control of how the owtf-
print works are displayed, could allow the copany

to censor and selectively display these works, based
on community standards or political concerns.

Rfc BmHO©q gltmjtckeclrr _jkmn
rfmsefr gl rfgq qrmpw GrC
4 Somem rfc. C

tloﬁ gf an Incterrde'}n (,:Arc,hlve gttenﬁJt to Hecomeg 8

arty rSue! suﬂ)r s
Antitrust and the Google Books Settlement: The
Problem of Simultaneity

This article by Eric M. Fraser (University of Chicago
Law School and Booth School of Business) was d

spbsjitegl oncJyne 10.r 200N theASodiaé SriengaR

search Network (SSRN) and was to appear in the
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September 2010Stanford Technology Law Review.
(Hat-tip to Jill Hurst-Wahl for noting the paper on
Digitization 101)
Gr©gn_ec02 _u _prgajc?9
Google Books represents the latest attempt at the
centuriesold goal to build a universal library. In

f

lions of books in America searchable online. The
case has stirred up passions, conflict and conspiracy
theories worthy of a literary blockbuster.

Remav@lqfrom fthis blaclkandiwhpite sverl®8, many
people thought Google Boakwas a laudable effort
that was also monopolistic, angteryfew opponents

2004, Google started scanning books from libraries d_gjcb rm apcbgr Emmejc dmp

around the world. Although it made opyright li- rpc_gspc rpmtec md fgbbecl i

cens_ing agreements with some publishers, it did not bmcql Or k _ic cvagrgl e hmsp

obtaln_ permission from eac_h rlghtsholder_ before &J _rcp gl rfc nitipm tha maost rfcry

scanning, indexing, and displaying portions of critics recognize the potential benefits.)

books from the stacks of libraries. Unsurprisingly, . .

authors and publishers sued for copyright viat ) So how doesThe Economisteal W'_th monopol_y_

tions. Google settled the class action lawsuit in a |ssues?.lt treats the orphan works issue as trivial

sweeping agreement that has raised suspicion from  and claims GBS wouldncreasecompetition. The

librarians, users, and the government. In this paper, cartel issue (GBS partners would maintain a legally

| analyze the antitrust and competition issues in the sanctioned cartel and could raise access prices) is

original and amended settlement agreementdind swept away with this argument:

that the simultaneous aspects of agreements and After all, Google has a big economic incentive to

pricing pose serious antitrust problems. The seil ensure that its online library is widely available: it

ment effectively gives Google simultaneous agre makes most of its money from search advertising,

ments with virtually all the rightsholders to in so the more peoplahat use its services, including

copyright American books. The original agreement the online book archive, the better.

also would have required Google to set prices for ) . .

books simultaneously. In a competitive market, Y_es and no. Maklng GOOQ'G Bocﬂegrcﬁ V_V'th p_rov'f

both agreements and pricing would occur ird sions for buying book® widely available is quite di

pendently. Under current law, however, no potential ferent from keeping institutional accessaffordable.

competitor can make agreements with the The rest of that paragraph is nmore reassuring:

rightsholders to orphan worls. The simultaneity, [Google] also has a legal incentive to watch its step.

therefore, concentrates pricing power, leading to The agreement stipulates that institutional bu

cartel pricing (a problem under § 1 of the Sherman scription prices must be low enough to ensure that

Act) and monopolization (a § 2 problem). the public has2broad access to digital books,
Rf cpc®©qg jgrrjc bms r uf cp ohi®a the sape tipe ealnihggnarkabtesfof ¢ g qq s
For example, the first sentence of ¢hsecond paa- copyright owners. So if lots of libraries refuse to
ep_nf8 2aRfc Emmejc @mmi q Signu for Googl® genvige becayseyitdsdop ¢ostly
npm> _“jw tgmj _rcq dcbcp_j thecqmpa@y,cobllgb&§lapp?dwqpa@wsuﬁf c pcqr
the article® which | only skimmed and which | may None of which negates the antitrust issues, even if
lack the expertise to understand fully in any ca®e r fc a pm_Db _aacgqc« rlepk f
goes intoconsiderablymore detail on theissues, the = meaning. Realistically, The Economigtq peskcl r
flaws and possible alternative courses. boils down to a claim that monopoly issues are
01 12A i6ucz3ucii Aalug &rfcmpcrga_j« ufgjc rfc "~ cl
The slant of thisEconomisstory (September 3, 2009 That is why the court should approve the Google
I'm “wjglc' gq ajc_p dpmk ageenent d"@"e ft ghe aew%tlme 9@’1’”9: S| r cpl
99 |l roq nj | rm apc_rc _ twarqf tmﬁ%[a;g)rrlestat vaII thqusjt
egtcl _ epccl jgefr,«i-Rfcto—r Qﬁ(igrato scm”é r?ﬁﬁq rm b
chotomize®c ar f c Wwms ©p ¢ d ture. | ti ourt reject I dl —%wch pote

" 9 P P - 0485l informallb Wil terfialn,” quite literally, a

To its opponents, it is a brazen attempt by a crafty closed book.

monopolist to lock up some of the worl® most . . . .

valuable intellectual property. To its fans, it is a Mpnopo-ly in pursuit of a desirable goal IS a good

laudable effort by a publicly minded company to thing. Simple enough. Oh, and Judge Chin can say

unlock a treasure trove of hidden knowledge. Next dpcesj_rmpq ugj ] c u_rafagl

month an American court will hold a hearing on an
agreement, signed last year by Google and eepr
sentativesof authors and publishers, to make fhri

record of U.S. antitrust in recent decades and the
fact that GBS would nohavean assigned regulator
other than the industrydominated BRR.
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Google BookseBlement 2.0: Evaluating
Competition
This post, by Fred von Lohmanmn November 19,
2009atDeeplinks gqgq _I mrfcp gl
analyzing @S2. He makes the same split ofnco
cerns that others have made: the orphan worksom
nopoly and the institutional subscription monopoly,
an_prgasj_pjw dmp fgefcp
Where orphan works are concerned, von
Lohmannr f gl i g rfcpc®©q ~ pm_
monopoly is a bad thing (althoughThe Economist
waves it aside with a single sentence):

Nobody likes this 2only-for-Google« aspect of the
settlemen® in fact, Google has said that it would
support orphan works legisdtion that would en-
power the Registry to make the same deal (or even
a better deal) with others who want to use these
unclaimed works. (Where the claimed books are
concerned, in contrast, the Registry will likely ask
the rightsholders to appoint it to licease companies
other than Google. But that still leaves all thenu
claimed books out.) The settlement agreement even
has a provision that makes it clear that the UWF
can license other$to the extent permitted by p-
plicable law® what amounts to artinsert orphan
works legislation herg invitation.

But absent some legislative supplement to the-r
vised Settlement 2.0, it still seems that any other
company would have to scan these books, get sued,
and hope for a class action settlement. That, of
course, is the ind of barrier to entry that any no-
nopolist would envy.

Tml Jmf k _ 11 I
raises: If you need legislation to fix the competition

mr c g rfec

even the smallest, would be pressured to provide
such subscriptions).

The big question is whether, over time, the ISD will

C Dbecoree thg @g dgtabese thatino uniketsity egn do

without, and the one database with no market bu
stitute (again, because Google will be the only
company who can provide a comprehensive corpus
wi@ogta{earrof cRp_k-/righ'g(liability, for the reasons
explalned—abO\ge). hi's, of course, is a recipe for
monopolistic price goudng, as a group of academic
authdtsPell Bykpfofl Fam Jarhueldon hdvd dointed
out. Over time, universities could face spiraling
prices as Google and the Registry conspire toxna
imize their revenues on the ISD product.

Hmm. Have university libraries faced siations
where certain groups of data were felt to be mand
tory and without competition, resulting in gouging?
GoOb rfgli qgsaf qggrs_rgmlg
and libraries would object to having additional pigs
at this particular trough. Indeed, thepromises in
GBS to avoid this situation are less than reassuring if
you know much about big deals:
Google and its supporters respond by pointing out
that the settlement requires that pricing for the 1ISD
¢ gqcr ugrf pce_pb rma-2rum
tion of revenue at market rates for each Book amd |
cense on behalf of Rightsholders and (2) the
realization of broad access to the Books by thebpu
jga* gl ajsbgle glqgqrgrsrgmlgq
settlement goes on to promise that Google and the
BRR® ugij j sqc rfc dmjjmugl e
the price of Institutional Subscriptions:pricing of

b

n

n_

a s1|[ﬂ|! roducts ervice ilable fr ta/irg
u par |ZT; F?he\%éjcope‘é‘rc%‘j goék"g g/gjlﬁalé(, the rglrfa” f

the, scan and the features offered as part o

o A : Hheti— ,
npm jck* gfmsjblor rfc mppl i dnumpyhga duhfnk § i 9d dch
be fixed by legislation, not a class action judgmt? a .

i . Qgkgj _p npmbsarg«= G umlob
Here® where realpolitik enters the equation. Google Digital access to journal articles, possibly? Oh, and
correctly points out that Congress has been vker N
ing on orphan works legislation for years, to no E@Q bgbl Or egtc GQB q S qap
avail. And none of the legislative proposals came ¢! dmpac r f mde whatpvenare lefigaitti q
close to the comprehensive solution embodied in is a'trust ustfrom Google, the Registry, and their
the proposed settlement. So the question boils biggest library partnersc
down to a political one: do you believe that appve | sometimes give EFF a bad time; | think it goes
al of Settlement 2.0 will make orphan works leggsl overboard at times. | read through this piece twice
tion more likely, or less likely? Without a crystal j mmi gl e dmp gmkcrfgle G al
ball, it®hard to know. ksaf & sr oundmysfbekominghoreG d
HereG a_| ©r d_sjkr_1dDdy mp _tjomhgrngéghBfiat GBSR2 greated untenable monopolies
clear and, 1 think, fair to all parties involved. g G pc_b gr, Fcpc®©q sfc d
Discussing the Institutional Subscription Dat ggml * _drcp I mrgle BmHOq g

base (ISD), the fulaccess version, von Lohmann
assumes that the chief customers are likely to be
universities (although | was astonishedt the nun-
ber of assertions at the time that every public library,

articles arguing the pure legality of the settlement:

@sr uc (g fsatisfipdwith@ntitrustéaw here.
This is not just a simple market transaction between
commercial entities. Google is building an eno
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mously important public resource, a task it can only
undertake with the blessing of a federal court. The
public deserves q mj sr g ml rf r

Where does Mims come down on all this? He

rfgliqg E@Q @f_q gknjga_rgml

9 d of bddks, But algbTdr We futaré oflU'S« prosecution

but that instead encourages real, robust competition. md k ml| r@®randjwqds gpwith this paragraph:

As written, without some modification or legislative Gr © . f b f £

adjunct, Settlement 2.0 does not do that. rea _1am - P rmoa_ YV.EI rr_r r
kml mnmj w* gql ©Or ns jga emmkt

The Amended Google Books Settlement is Still
Exclusive

Rf _r ©qGritdmekmarm in a relatively brief s-
say (seven PDF pages) deposited to SSiNJaru-
ary 26, 2010and appearing in theCPI Antitrust
Journalin 2010. The abstract:

This brief essaygues that the proposed settlement
in the Google Books case, although formally non

original intention of the indexing project was, after

all, to bring all the knowledge hidden in books onto

the internet, where it can be searched and integrated

into the great hive mind outside of whie infor-

k_rgml ggq glapc_qglejw gppcjc
unclear whether or not that will ultimately be good

for reader® and not just publishers and the Registry

that Google will set up to collect revenue for them.

exclusive, would have the practical effect of giving Gr ©q p Cdﬁsﬁ? say tha;t_ @QO p cC_jiw bn
Google an exclusive license to a large number of ~ have much to do with the Or'g'nil intention, b:t
books. The settlement itself does not create meeh l ctecp kgl b, &Mf _Ib rfc e

nisms for Googl® campetitors to obtain licenses to
orphan books and competitors are unlikely to be
able to obtain similar settlements of their own.eR
cent amendments to the settlement do not change
this conclusion.

Mrfcp rf | I mr gl ereally $even
pageslb e &gr ©q qf mpr c p® aftef _
reading it and thoroughly enjoying i® I can only
saygo read thison8 Gr ©q r mm
me to even attempt to excerp& G© b
_jkmgr rfc ufmjec

rfgle*

Why There Can Never Be a Competitor to Google

Books
Af pggrmnfcp Kgkg nmqgrechb
Technology Reviean October 18, 201® a point at
which it still seemed plausible that GBS2 would be
_nnpmt cb, Rf ¢c qs°
are about to grant Google monopolistic pricing
power and permanent exclusivity over cmtless
‘orphanedavorks.«

To some extent, Mims is excerpting Eric &r

jgth am q
Pmé VaEC Ve §5%59 7R

Publishers ©q

of which information is increasingly irrelevant and
gl _ aac Gigegne p breal

Privacy and Confidentiality

While these issues areaised in some items that

hévé alrdady %ppé’&redg dhd s@duld be in some of the
librdryip—c!i” *r ¢® %S lck g»f 4 cwopec k
small set WlthEFF taklng the lead.

u*/ / 0QUE\
wreqmﬁnt f"t@ﬁt Gpogle BOrP‘Fn%eF’“?h—

This Cindy Cohn postdated August 16, 200%n

Deeplinkssays it right up front:

T e central question in the Brlvacy debate t K@Eﬁ
and 9ufl partﬁe% Gthe £LU bf Northbrn C

nia and the Samuelson Law, Technology & Public
Policy Clinic at UC Berkeley have been having with
Gddgl€é abdut GEobldBodk BeBreh s whether this
exciting new digital library/bookstore is going to
maintain the strong protections foreader privacy
that traditional libraries and bookstores have fought
for and largely won.

gcp®©q _prgajc* "~ sr fc e nldmriedasdpbooksonehavefgught for reader prig- e p _n f
find offensive and disturbing [emphasis added]: cy, with ALA and others leading the way, and hawe i
Here® something Fraser didbaddress but | find bccb j_pecjw uml rf_r dgefr,

particularly disturbing: as more ad more libraries
disappear, and physical copies of orphaned works
become harder to come byzo0gle® monopolistic
possession of these works will only strengthen.
Twenty years from now when -eeaders are dirt
cheap and we all take digital books for granted
you find a book on Google Books, who is to say
you® even be able to find a physical copy of it?

to promise to fight for the protections you already
f tc ufcl wms u_ji glrm _ ' nm
GOj j osmr c kmpc* Deeginkg r ©q L

has a CC BY license):

One of the most important of those protections is the

assurance that your browsingnal reading habits are

safe from fishing expeditions by the government or

lawyers in civil cases. In order to maintain freedom

Uftw gqg gr rf_r 2kmpc p-| b difgig andl Gought, the Déoks sve dédich for, b g g _
nc_p _Ib nfwgga_] amn g c g brdawsge,]ahd redd should rsikiply befunavailbieffor r m
amkc ~w«= G escqQg  caity s qc usadgainstiusin a Bogrtefgaexceptin Belratestef r _ ~ g j
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circumstances. We have other concerns about
Google Book Search as weltconcerns and data d¢o
lection, retention, and reader anonymi® so this

uml © c¢clb rfc bc  _rc*o "~
sure are a central point of concernrfas.
GOj j n_sqc rm "~ mpc wms

&
fgbc*

concerns arenotf wnmr f cr ga _ |
f_tc gmkcrfgle rm
deeply unAmerican response)2 i C
have others in the library field. The FBlid conduct
fishing expeditions; there is no question about that.

We want Google to promise that it will demand
more than a subpoena (which is written by a lawyer
and not approved by a judge) or some other legal
process that a judge has not approved beforertur

ing over your book records. In essence, we asked
Google to tell whoever came to them demanding
pc_bcp gl dmpk_rgml8 & Amkc
Honestly, we thought it would be an easy thing for
Google to do.

Unfortunately, Google has refused. It is insiatj on
keeping broad discretion to decide when and where
it will actually stand up for user privacy, and saying
that we should just trust the company to do so. So,
gd @m jmmi g jgic _ emmb
for him. But if standing up for Alice cald make

tagsertion that, © th@ Isedt of Imp kndwledgé, Google f
_ | bhag nkverrdisavosvédj ¢ q q

assume that Internet companies that rely on the
good will of citizens to prosper would never unde
mine privacy, well, back up one letter from G to

S T coflsiderafotherPritetnet-gfantd Anfl condlded ik

Qaf kgbr ©q ®dn_r

_qgcprgml n
C
wms

WBYshe Wal, MéstoBdibfafy systemi Bedl with d

U c, asE urdhder pfivacy by a means thassureghat privacy

for historical data, warrant or no warrant. They

bml ©r pcr _gl rfc fgqgr mpw,
subpoenaed. Most ereading systems seem to e g

ing toward the other extreme: Not only is your rea

ing history retained, so are details as texactly

where you currently are in your ebooks.

OTT3A s0uA%coUSY O0sSUUEvVUS
This_ past apgearedSeptemberp6, 12009en Li-
braryLaw Blo® | bg ggkon mpr _ | r rm |
by Peter Hirtle, not Mary Minow, since the two
seemed to be at odds at this point, with Hirtleni
apc_qgqglejw gmslbgle joic
quainted with Peter Hirtle, and | have considerable
respect for him. Inthisaren * gr ©q nmqgqg "
ensiraly laudabie desirer te address the eyphan works n
problem was clouding other are&sor, for that ma-

Google look bad, complicate things for the corap rcp* rf_r fc©q pgefr _|I b G¢
ny, or seem iltadvised for some other reason, then He notes a revised privacy policy for Google
Googr']e i“SiS(;S Onl,havjc?g the 'geway to simply ?a”d Books and thatEFF didr®find it wholly satisfaco-
over her reading list after a subpoena or some lesser ; PR
legal process. As Google Book Search growse L\i.ec(?euci):]lngs(l;rr?trgn?ee.EFF statement (the link in the
npcgqgspc ml Emmej c rm amk%pmigqc pc)'_bcpq© npgt _aw
will likely grow too, whether from government e- What we asked Google to do was to insist that the
tities that have to approve mergers or investigate most privacyprotective standards be met before
antitrust complaints, or subpoenas from companies disclosing someor® reading history. The position
where Google has a business relationship, or for Google has taken mst'ead is that it will follow the
some other reason that emerges over time. fEW stateklja\év_s éh"g pIa||nIy app'gl ot alrear:ﬁjlgws
that would_bind Gopgle regardless_of whether or
Uc lTccb kmpc ! F_| “hsaqr ' pn%tqdooglé dish wrﬁ%@ %bcouthem?:sila S p(:fivac
spent the last three years suing AT&T because that olicy. As for the readers livin ?Is where. Poogk;
amkn_lw beagbcb® dmp  po_ambol i yidofihub s Hidblyof figniing B
government cara knocEing. Nowp the ysituations high st.andards fo protect userswhich is just an.
X C aspirational statement, not an enforceable contmi
_pcl Or c@AT&Trhadwa cleay Igga_l cluty to ment. Google needs to s&come back with a wa
protect users and demaqd a warrant, while (_Boogle rant« when law enforcement or civil litigants come
may have_more legal optiomsbut that r_nakes I ‘T’l" knocking for their treasure trove of reader infe
the more important that Google commit to making mation. This policy does not
the choice to push for avarrant. Reading is deeply ’ ) '
persona® as personal as your communicatioRs Rfcpc©q _ jmr kmpc gl I-rf _r
and we think that Google has a duty to the public to icyfalstod® " sr Fgprjc©q | mr gkn
commit to fight for the same level of protection for I would point out that Google statement is entirely
your bookshelf as for your email. compatible with current library standards for coif
aHsqr rpsqr sq« gq hgrekamq r deniglity iligensed freAycesc | msef u
publicly owned company is concerned, and esp  Which may be tru® | r f ms e f gr ©q I m

cially when that company has a monopoly. If you

model license Hirtle quotes includes this statement:
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aP _u sqg_ec bbutmot fimitey ltoanfos b g
mation relating to the identity of specific users and/or

| which pages they read, how long they stayed on
each page, what book they read before, and which

sqgcqg* qf _jj | mr " c npmt g ok theyapcess nexjy Thig ig adeyepof regdersy v, «  C
bmcgl © q_w 2cvacnr uf cp ceilgng gatno libraryopbgoksy CF"%,S grerhagg ¢ dm
j mucb, « Gr q _ wq hwiyeglifference, | mfreadess w|:pffeel psugygilled will be chilled in their
cqncag_jcjewjgaqlpa@cdyjgc g« gl Eengnboé igauiry &s- SHprarRe) Coy dustice Wi
ufgaf bm Imr gltmjtc - hdBeflol '%éscell 9" B9 GvEschy 9
resource license is much inferior in this regard.) ernment can' demand of & publisher the names of the
. . o . purchasers of his publications . . flear of criticism
Hirtle omits b_00k§ from his discussio® aad goes with every person into the bookstall . . . [and]
books are where libraries have the strongest privacy 5| osgpw ugjj ‘¢ bggamsp_ech, «
protections. His finalparagraph: Af _“ml nsr gr8 aGd rfecpc gq |
The bottom line: Google is more than compliant which includes implicitly the right to read what one
with current library standards for 3reparty privacy wants, without the approvalconsent or knowledge
npmrcargml, CDD _pescq rf _ofother®gdel &fepcgkmgnplrminpgt _aw*

free expression interests at stake and the long history
of protecting reader privacy by librare and
bookstores, readers need a durable guarantee of pr
rcar gml cldmpac_"jc "~ w
demanding such a guarantee before now. One has to
uml bcp gd rfc asppclr apg
better directed at libraries and their pvacy requie-
ments when working with outside vendors.

Libraries achievedhat level of protection for books.
The first license quoted also fully protects reader
privacy by forbidding any distribution of non-
aggregated data to third parties. On the otherrtth
Hirtle is certainly correct in saying that libraries
should hold eresource vendors to the same stn
ards they use for book data (and, by the way, they
should consistently uphold their own standards). In
practice, the loophole that a reader logged i t
their Google account might have personal data
logged is a loophole big enough to drive several FBI
squadrons through, as Google pushes more and
kmpc gcptgacqg rm _qgqqgspc
ufcrfcp wms©pc _ yougxplicitiyd
log out of Gmail after each session? Really?)

The comment stream is worth reading and o
sists mostly of an ongoing disagreement between
Mary Minow and Peter Hirtle.

Google Books Settlement 2.0: Evaluating Privacy

Here we are again with Fred von Lohmann on
Deeplinks this time on November 23, 2009 He
notes the level of information that Googlanight
have under GBS2 and what it means for readers:

The productsand services envisioned by the @r
posed settlement will give Google not only amu
precedented ability to track our reading habits, but
to do so at an unprecedented level of granularity.
@ca_sqc rfc " mmig ugj]
servers, Google will nb only know what books
readers search for and access, but will also know

There are other intrusion® and here EFF notes
some numbers: at least 200 attempts by law-e
forcement to get patron reading mformatlon just

BéWeBn 2060 ahd"20bs vd‘h + Bn¥harh pfdvides & !
n d. _ J s
Irﬂpre%s%e Ilsjfnlgle concfngejs:C P s’ 5% Gr J

For all of these reasons, in its present form and
without further affirmative steps by Google either
in the context of the settlement or outside it, the
proposed Settlement2.0 makes Google Books a
threat to reader privacy, which in turn is a serious a
down-side that must be weighed against the settl
ment® potential benefits.

GBS: Jones and Janes on Anonymity in a World of
Digital Books
Fcpc®©q _ q_b a_ qdamesfGenp c
k cj k _Dete@iger 22, 2010 posit The Laborat-
rium* uf gaf r ms r cAnonyinity injag | i g
World of Diqital Books: Gooqle Books Privacy, and
Freedo c mI
ane® ? —b g q a] snﬁqeqe C%
fese thD|Schon] faculty chose to publish in a toll
accessjournat f _r ml jw npmt gbcaq
under certain conditions, among them institutional
affiliation. Those without affiliation (like me) a-
parently have no reason to read the article. (Since |
could probably get the article upon registration by
offering _ | gl grgrsrgml _|j ~ddgj ¢
f _tcjucjj* GOk I mr emgle rm
Epgkkocj k _Itis thgmostearetful and
sustained analysis to date of the privacy issues-su
rmsl bgle rfc npmnmgchb qgcrrjc
can do is quote the abstracas he does:
With its Books project, Google has made an unpre
edented effort to aggregate a comprehensive public
_aa@agqqamj jnclar mmme md©qg f ¢
Emmej c©q amjjcar gml umsij b
and most broadly accessible publimok collectior®

G ¢

ad

umpj
“ca
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acpr _gljw
o113 A

Af gl ©q

indeed, project leaders have frequently spoken of
rfcgp bcggpc rm apc_rc
o..5", Qrgjj* rfec
established contexts for the provision of free, public
access to reading materi@dike public libraries®
along several policyelated dimensions, of which
perhaps the most glaring is its treatment of reader
privacy. This paper teases out the specific differences
in reader privacy protections between the American
public library and GoogleBooks, and what those &
ferences might mean for the values and goals that
such contexts have historically embodied. Our dna
wggqgq ggq grpsarspch
gl rcepgrw bcagqggml
on revealing changes in formational norms and
transmission principles between prevailing and novel
settings and practices. Based on this analysis, vee re
ommend a twepronged approach to alleviating the
threats to reader privacy posed by Google Books:
both data policy modificatiors within Google itself
and inscription of privacy protections for online
reading into federal or international law.

Many of my readers may have institutional accessto _ q i
this article or be ethically comfortable in filling in
institutional information, in which case this might
be a great article (although, frankly, in December
2010 proposing modifications to GBS was almost
| ml qr _prcp’',
%6 3l Er

o&lITA6U0) |
Ud uG UAe

This relatively brief March 22, 2011 postybCindy
Cohn at Deeplinks notes (correctly) that Judge
bcagqggml didgmemtionipd- | e
vacy concern® and also that he did not find these
concerns to be sufficient to reject the proposedtse
tlement. Two key paragraphs:

Uf gj ¢ | mr dhe erivacyf concernd afdr-
_j*« rfc amspr bcagbch
themselves, to reject the proposed settlement. It
noted that the settlement contained privacy prate
tions for Rightsholders and also noted that Google
f_b
while acknowledging that those were voluntaryme
ly. The court closed with a strong nudge to Google:
8aG umsjb rfgli rf _r
tections could be incorporated, while still aceo-
kmb _rgle
We look forward to continuing our discussions
with Google about implementing additional privacy
protections in whatever form the Google Books
project takes as it moves forward. In the meantime,
EFF and the ACLU are also working together on
digital book privacy legislation in California, which
should be introduced shortly. The proposed law,

Emmej c

"w Fcjocl
f ¢ s pgqWhile ¢he latter twd topics heregaaef at thentzeartiaf g

8 a mk k g r in safeguards for readepsy _

DL P _Gekhtlerndhp 9r 9 ml _ ]

which partially grew out of our negotiations with
aGoaogte,t vallpegtend to jdigital ppooksellers adRimm™ g |
& prgriesphe porgstanding privalsy piotgctotiscagaingt p mk

overreachng government and civil litigation @-

mands for information about readers.

That may be as good a place as any to close this se
tion, noting that privacy and confidentiality show
up later in this roundup.

The Public Domain, Open

Acgess, Gopyright and Fair Use |

nearly all of GBS and commentaries on it, | have a
few items specifically focusing on these topics, so
GOk jskngle rfck rmecrfcp -

The Google Book Settlement and the Public Domain
U cr® back toLibraryLaw Blog a fairly long Peter

Hirtle post on April 9, 2009, Gr ©q _| cvn_
osgai pcgnml gc fc earottetm uf c

uf _r G rfmsefr mdi-YE@Q
dwgle ns > jga bmk_gl ~ mmiq,

My quick assessment: the settlement specifie®pr
cedures that are likely to identify most public at
main works published in the United States. It is less
frelpfal fasfdrelyd fedlicati@ins #Wat may havere
U Bredhe puigliGydoainy fhey gre Ifrggly absgni ¢ |

from the process. Unfortunately, because this is part
of litigation rather than legislation, no one else can
take advantage of the results of the proc@ss
moves us nocloser to having a growing public o-
RdmUWhat & @khown is to what extent Google
will want to remove titles from the licensed pi
ucts and make them freely available to the public.

Rf _r©q rfc ampc9 rfc pcaqr
Hirtle is an expet in this area and the discussion is

r f emiineftly dfth YeBding® eleR fwith-the faildré 8f* 9|

E@Q grqgcj d, G bml ©or fgtc Kk
gest that those interested in the public domain and
some of the issues involved in trying to identify
uf _ro©g mrprugmj dglb Fgprjec

Another idea for building OA into the Google Book
npgt _aw np

Emme d m@q qk «pi cr g lf&hatdife (from a June 17, 2009 posdty Peter 8-

ber at Open Access Newaeems to demand a rafe

clr=* gr ©q rfcpc gl ml ¢ m
pce _pbgle rfc nmqr fcoOg |
Search Settlement: Foster Competition, Escrow the
Qa_l q« & w NanrJone 11C 2a00%tp g j C \
Deeplinks He notes two other proposals that would

build OA support into GBS.
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I would comment here, but | struggled with
gbcl rgdwgle _l wrfgle gl
directly with OA. That probably means my unde
standing of OA is lacking when compared to Suber,
which seems likely. You may spot the connections
rf_r GOk kgqqggl e,

Revised Google Book settlement: what it means
for OA

Suber revisits GBS, this time GBS2, in thi®ven-
ber 16, 20090pen Access Newsst. He notes the
most directly-related changes: That the Book Rights
Pceggrpw umsijb
allow their works to be made available through-a
ternative licenses for Consumer Purchase, including
rf pmsef _ Apc_rgtc Amkkml
now clear that Rightsholders would be free to set
the consumer purchase price of their books at zero.
Suber also notes tt GBS2 doesot include
these provisions for the Unclaimed Works Fiduciary,
the body that would actually have dealt with true
orphan works. That is, it wouldnot have had the
ability to make true orphan works open access by
setting the price at zero (or educe copyright e-
strictions by using a CC license).

Open access and the Google book settlement

Rf r©q r fc |jDOeceimber2p200FRARC
Open Access Newsle®aand e gl gr ©q
(If it seems odd that every item on OA comes from
Ncrcp Qs ¢cp8 Gr gqfmsjbl ©r
beyond current refereed science, technology and
medicine journal articles are concerned.)

Suber notes that many other peopiegere lock-
ing carefully at GBS2 and that there are large gue

hadjwen F;hq s]uircowr@rq, witRoHd Qaying tp gettler

ad_agjgr _r

you wantto s

Fc

Bottom line: if Google had never been sued, or if it

bc_j
we still wouldn® have OA to the scamed, copy- -/
righted books which are the subject of the suit. In

that sense, the lawsuit did not prevent OA to any

class of books and the settlement is not a retreat

from an earlier plan to provide OA.

(2) If there® an exception, i® an attenuated sort.
Both the original and amended settlement provide
for free online access from a small number ofrte
minals in libraries (Sections 1.117 and 4.8.a.i) to at
least 85% (Section 7.2.e.i2) of the corpus of oh-

egwisepigp@Ardigilgl poakp-b c pq© ugqfcq

Uc gf msj bl CA hoaevgr.jThesefpgg M
ggmlg bml©r k_ic _Ilw “mmiq M
ugers h Kin@ of dpedidl access tb @A bodks. r g r ©q
This exception has the approval of the plaintiffs, of

course, or it would not appear in the settlement.

Uc amsjb qg_w rtétheraccgmm@dr | _j me

tion authors and publishers have made to the etxis

ence of free lending libraries. But before we get too
comfortable with that analogy, we should remember

that the Authors Guild has not fully accommodated

the existence of free lending librées. As recently as

[/ 765 gr bck _ | bcfonded royaly mt cpl kc
n_gb rm _srfmpg md ~mmiqg " mpp

Gu&l . Is this really a group
| kno

£‘1 asirdq‘ t% certain librarians celebrating their elig
< ilit

yNt% | ir& %uthe?;.

ppo my | qucpij

Moréd\@mfar moge cijzgnsshavel ffeecapcess tgpmiric ¢ r f g |

books through free lending libraries than will have
free online access to digital books through the small
numberofnpgt gjcecb jg p_pw

pckglbg sqg md

rcpkag
rf emetgp-gkgr g

tions in several aread® | | md uf gaf ricaCior evgne 10,000 FTEestudents at universities,
ca_sqc M? gq fgg qncag_dngfar*evely 000 at commumity Colleges, ope®p c |
gknmpr _Ir, Qs cp®©q i cw n bujdingfar Bublic libraries (which comes down to an

(1) The first point to make is that OA was never an average of one for roughly every 18,000 citizens).

issueinf c j _uqgsgr, Emmejye u_q|30knottfbR attbnliafel Sort dfRception is that

righted books in order to make them OA, and the both versions of the settlement by default allow

nj_glrgdd epmsng bgbl ©r qs580g1eEtd BiibyCup to 2R6-ct 9n§ copyrightd

thought it was making them OA or planning to book it scans under the program (Section 4.3.b.i.1).

make them OA. This is a larger portion than the tiny snippets

Fmuctcp* E mmaregingc @apkscanigingy ¢ Google diplays today.

program did ovetap with OA. For example, Google When OA people sav that a text is OA. thev mean

was scanning publiaiomain books and making that the fuI[I)—teft is OyA In that sense i{ wozld be

them at least gratis OA. But the lawsuit raised no ) : T .

kggjc_bgle rm a_jj rfc O0.# qj

objection to the publicdomain scans or their terms
of access. When the lawsuit was filed, Googlessu
pended its scanning of copighted books, but co-
tinued its scanning and posting of publidomain
"mmi g ugrfmsr m  hcar gml

matter what terms we use to describe them, these
slices are gratis OA and larger than ehsnippets
that came before.

d Rk plot@oredf@ GOE Ri hsqr
August2012
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GBS: Samuelson on the Settlement as Copyright recommendation and noting that this sort of angl
Reform sis is most definitely still worthwhile even after GBS

In his role as the Peter Suber of GBS (a comparison Was rejected.

ri_r©g npm _"jw sld_gp pfessiofdl Readiffs: sdpE &doglé Bodk- X € d

Grimmelmann postedthis item on The Laboratar §ettlement aqg thl? Bir Use Counterfactual
gle  rm Cj

umon September 30, 2010 Fc ©g nmgl r = —
Q_k s ¢ j ThenGoOgle Bdok Settlement as Opp  This brief post by Joe Hodnicken August 19, 2009

right Reform® | b q_wq Q_ k snej gahivelgbrariannBjogsimply ipajnis tognd offers the
guished history of engagement with copyright _ ~ qr p_ar md arcle withf tlautitleQl e ©q
pcdmpk gweb thisipapey andunusually sympe have not downloaded that 47page article (available
tic view of the copyright issues raised by the lawsuit from SSRN® and, as with the next twapieces, you
andsettlement « Fc a_jjq rfc n_mightpappropriatelyrihink ofgthis as & brigfexte
md gmnfggrga_rcb | _j wqg g §aqnefthe fong, long fgirupe raundgp irfC&I June

An intriguing way to view the proposed settlement 2012 and July 2012. The abstract (emphasis added):

of the copyright litigation over the Google Book This Article compares the Google Book Search-Se
Search (GBS) Project is as a mechanism through tlement to the most likely outcome of theitigation

which to achieve cpyright reform that Congress the settlement resolves. It argues that Google was

has not yet and may never be willing to do. Thetse never likely to receive the courts unqualifiedpa

t!ement would, in eﬁ?q’ g|ve'claoogle a compqlsory proval for its massive digitization effort and thahe

license to commercialize millions of oubf-print most likely outcome of the litigation was that

N . * H *
mmi g* glajsbgle rfmqgc T _ pookgRifizationmMNd qudiif§ &s aFdlir be-slo- 9 @

books Who§e rights holdrs gannot readily be loda ject to an optout. Accordingly, the aspects of the

ed), establish a revenusharing arrangement as to proposed settlement which allow Google to conti

these books, authorize the creation of an instit ue to operate its book search engine in its current
tional subscription database that would be licensed form should not be controversial; they essentially

to libraries and other entities, resolve disputeseb

X kgppmp rfc amspr ©q Kthegr | gi
tween authors and publisers over who owns cop- case had gone to trial. In effect, the oput that fair
rights in electronic versions of their pooks, prow.de use would likely have required has been replaced
a safe_ harbor for Google for any mistakes it .m|ght by the ability of copyright owners to opt out of the
makg in goqd falth as to \{vhether bqoks are in the classaction settlement.
public domain or incopyright, and immunize I
braries from secondary liabilitfor providing books In the wake of the proposed Settlement, the Google
to Google for GBS, among other things. Book debate hs shifted away from the merits of
This Article explains why certain features of U.S. book digitization, and refocused on questions of
law, particularly copyright law, may have contribi commoditization and control. This Article highlights
cb rm Emmejco©q ugjjglelcqqfourcficasaegscip which e Seglementgdifiss
project in the first place and later to its matation sharply from the predicted fair use ruling. First, the
to settle the Authors Guild lawsuit. It then demo- Settlement pemits Google to engage in a significant
strates that the proposed settlement would indeed range of uses including the complete electronicsd
achieve a measure of copyright reform that 6o tribution of books that go well beyond fair use.eS
gress would find difficult to accomplish. Some of cond, the Settlement provides for initial cash
this reform may be in the public interest. It also payments by Google to the copyright owners and a
considers whether the quadegislative nature of fairly generous reenue sharing agreement, neither of
the GBS settlement is merely an interesting side e which would have been required under a fair uselfu
fect of the agreement or an additional reason ia-f ing. Third, the agreement creates a new set of insiit
vor or against approval of this settlement. tional arrangements that will govern the relationship
d E Kkecik |1 &0- fbetweelgﬂ Google,and £h3 cop%rrlfht owners covered
G P9 . ) — 9_wa. = q b§the etid&iert. The fodndhtons éf tis ndwSng M
kcl bcb>« | wwfsag othekwise? | will note tutional framework are the Settlement agreemet i
rf _r g-page articl® ané ®at it was revised self, the creation of a collective rights management
in April 2011, so that the third major section is mpe |l gx_rgml a_jjcb rfc 2 @mi
f ¢ _ b&hbuld the GBS Settlement Have Beep- A rfc @2?srfmp Ns jggqfcp Npmact

proved2® with Have Been rather than Be. | have in which the Settlement differs from the likely fair

notpc _b Q_kscg qol ©g s | pr &a j use opicoreefrelatad @ tthe accessibility, commadit
bmul jm_bcb gr'9 GOk n _ qq gzdtienand conirpl oforphanpvgre.k cj k | | ©q
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What the Google Books Decision Said About
Fair Use

We jump forward to postdecision discussions,n-
cluding this ARL Policy Notposted by Brandon Bu

ler some time around April 9, 2011&r f _r ©q
r_eecb gr gl Bggem9 rfc
wc_p _em«'

As pundits and participants weigh in on the mem
ing of Judge Chi® rejection of the Google Books
settlement, it is important that one thing remain
crystal clear: Judge Chin did not rule on the issue at
the heart of the original dispute, whether it was a
fair use to scan ircopyright books to facilitate
search and to display snippets from those books in
search results. That question remains wide open.

Indeed it does The rejection was based on fairness
as a class action settlement.

While there was neither a holding nor even a real
discussion of the original fair use issue, Judge
Af gl ©g mngl g ml bghb
(or obiter dictain lawyerspeak) on the issue. On
page 25, Judge Chin characterized the originabpr
ject_ g gltmjtgle 2 |
characterization that, if anything, favors the ang
kclr rf _r Emmejc©q
_ ggkgj _p &2glbcvgle _16b
Internet search engine, is fairly well establistha@s a
fair use despite its unauthorized copying of entire
Internet websites as part of the indexing process.
And creating a search tool is a transformative use
that will not supersede the original works that are
copied, a powerful argument for fair use.uB later,

mi n ec 05* Hsbec Afgl
g 2] _r _lr* ufmjcqg_jce
rmpq af _p_arcpgxgl e

agf mprasr« gl 2bggpce_pb

Judge Chin was just channeling the objext here,
rather than expressing his own views, but in any
case, these tosseaff and inconsistent charactere-
tions do not constitute a legal holding.

So, as we all work to decide what this latest twist in
the Google Books saga means for our communities,
uc gfmsjb iccn mlc rfgle
fair use argument for scanning and snippet display
remains persuasive, and has yet to be tested in court.

An important point. While Google could have av
siderably expanded the general understanding (and
likely use of) fair use by successfully defending itself
in court® and may still do s® the rejection of
GBS2 hachothingr m bm wugrf d_gp

gl aj sb

Emmej c©q qa_Il Il gle _1bi-glgnn
k _rcjw d_gp sqgc _I b qgrgj]
summary ofa threeyear interruption is pretty good

for one paragraph:

u Urgottunatgly, in 2008 Google saw an opportunity

r 19 kake a geparate uce mith the pibishing igde a c
try that placed Google at the center of the book
business and left everyone else out in the colge-
cause of the peculiarities of class action law, thé-se
tlement would have given Google the legal right to
use hundreds of thousands oforphan« works
without actually getting permission from their cp-
yright holders. Competitors who wanted the same
dealwould have had no realistic way of doing so.
Googlers are a smart bunch, and so they took what
was obviously a good deal for them even though it
was bad for fair use and online innovation.

Ucj j * gjust [ausegmen® of] the publishing
industry, it Was also [a tiny segment of] authors. But
r rm j
% I:ee t?'lnnks therejectlono_PGaBS%tlgﬁt strengﬁien
Emmej c©q d_gp sgc _peskeclr,

gq

mmi

gl bcvgl eFairuseexigisas akiand of dafety valve oy thegop

right system, to ensure that it does not damagedre

_ar gt gr gpeech, uinmqvationd and pthes gatues. Altbdoughp _j j *

g dornmlly f spdaléng judgesj are« sugposedetp aubq
through the famous four factor test to determine
what counts as a fair use, in practice an important
factor is whether the judge perceives the defendant
as havingacted in good faith. Google has now spent
three years looking for a way to build its Book
Search project using something other than fair use,

b ¢ g apdgome bp emptynkhis en@egscores thegstakps af ¢ g
a mn the faie use fight o IJudgesCGhencraled mgamst
Emme j c@qgles fain msie argyraent] it vgplilde mean ghat it

m dvas_effectivehy pnop@ssitpegte huild gp, beok Bearphf
engine as comprehensive as the one Google has
built. That outcome doesf® seem consistent with
the constitution® command that copyright promote
the progress of science drthe useful arts.

-nq

The first comment is from James Grimmelmann,
who offers a quick prediction

9 IMy pré]d tion is thamhe séttfeme%t will BegopD%t

as to scanning and searching, and eptas to full-
text, thus protecting Google from copycat lawsuits
(which would need to seize control of this case
from its current counsel).

Libraries and Metadata

? 1

* .
Sow cbmebto the Ilaré)e(s:t Csebctlon and the one

Google Should Stand up for Fair Use in Books Fightlosest to my heart. | will admit that | anticipated

So says Timothy B. Lee ithis March 22, 2011 post
at Freedom to TinkerLee argued early on that

seeing aotk mpc 2 j g°
boringbomi g _ I b

p_pgcqg a_l ec
pcjw ml Emme | c «
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both academic and public librarians, since lseemto a _r _j me md q npoa gr*f “rs@q GOk
remember being galled by dozens of such absurd Fister says:

ties at the time. Either | managed to avoid tagging  still, you caf®get around the fact that for many
rfck &osgrc nmqgqqg jc' mp  people, deadlemid) ibrér@Lare ercetvéd s lu&rg t C |

more possibley "~ sr G bml ©r qcc accespom for thode who cén afford td go 1 College.

Uf _r©q fcpc gq _ amk ngl _r ghaking oordinggpscantimge rwigold@recoghize a m
mentary, most of it from 2009 and 2010 with a few the danges of Googl® commodification of culture

items from 2011. (something | confess | do regularly) had better take

. . into account the ways our library practices are a
Library Privileges (Fees May Apply) product of a similar commodification of American

How better to start than with the estimable Barbara higher education. If we seriously think we serve the
Fister, writne  f cpc gl a8 Nc cposted m Nanmgh go®@, evé rgpedl to @xamine exactly how we
April 23, 2009 at Library Journgl Dgqgqr ¢ p ©gq |dovimagnl practical Wags.

stream of reactions to the original GBSsome of them | jhrary Associations File Amicus Brief for Google
covered in my March 2009 GBS roundup and was Book Search Settlement

struck by something about many of the reactions:
Y M| ‘ al ¢ ¢ N c r dD u%ﬁwe pitparywiechnotf ¢
[le rfgle rf_v T _g arps yJe ‘he%rﬂn'

- @mujju Hbe lifik —
—JJ’.Gr©q .rfC SI.b.Cp.aSppCI othe 2—pa§ebleffedo be alfn EJA@IQLQJ gr

toward higher education, academic libraries, and

npgt _rc pcgc_paf jg p_pgce g TPE Gy b8 g %;H
What right do libraries have, the critics ask, to sl off by he number épage®r f ©q ﬁpﬁce
approve of a project that liberates books from the pages, not really all that much text, and with Jan
gloomy stacks and provides access to the peopiot rf_1I @_1I|b q jc_b rrmpl cw
just the elite who can afford obscenely high tuition brief did not oppose GBS but did raise a number of
and run the gauntlet of highly selective admission? library-related issues. From the brief:
Qf ¢ agrcg _ npgkc c¢cvVv _ knj cThe&ettlemanmtyerefore, Wilikely Baye asigninl e  ml
several counts, even if the original GBS had been cant and lasting impact on libraries and the public,
_nnpmtchbh"' * | mr c geally ffee and E mrfnglqdirqg au@oqs|ar© publishers. But in the absence
some of the virtues of public libraries and adds: of competition for the services enabled by thetSe

tlement, this impact may not be entirely positive.
The Settlement could compmise fundamental it
brary values such as equity of access to information,
patron privacy, and intellectual freedom. In order to
mitigate the possible negative effects the Settlement
may have on libraries and the public at large, thé L

Still, it® obvious that we havebmade this clear to a
lot of the citizenry, in words or in actions. And
some of the invective®e come across in comments
at blogs and newspapers is startlinghitriolic, a
populist backlash against acaden@alaims.

Fister notes the reality of most academic libraries, brary Associationsequest that this Court vigorously
cgncag_jjw npgt _rc gl gr gr sxerpdrts grisdictGn oger the @terpratation and g | r m
t _pb®©g jg p_pgcqg _I| b ® mp pimplementation ofthe Betlemahtmp cv _knj ¢

gl bccb* GOk | mr qspabodk adpscifidissued réised afdBiscusdedi — _

on site without registering and possibly paying. U The likelihood that the institutional subscip-
Cp* = eerajl about the public good, right? At tion database (ISD) would be seen as isdli
least tha® the claim we make when we criticize a pensable, but also a monopoly open to abuse.

private corporation for monetizing library colle- N -
tions. Wege superior because @& not in it for the U The possibility that Google could at some

money. Our materials are there to supporter nmglr qgccl _ *npmdgr k _v
searcl® just not yours. Wege here for our immed+ rspc« dmp rfc GQB &%Trf _r f
ate community, and yo@ not part of it. Go home gl e _®aeapedally«since the model for
to your local library (if you have on® and lots of the pricing, online journal packaggshas ds-
U.S. citizens live in places that d@have them) tinctly had fees that grow so high only the
and request our stuff by interlibrary loan (if i® wealthiest libraries can subscribe.
available; fees may apply). i High ISD pricing could heighten inequalities
?drcp I mrgle cvacnrgmdq & @mpkg librarie®includingf ther bizaBe sita-t ¢
cess to a number of quality academic library calle tion where K12 school libraries might be able to
tions through Link+, a Northern California union afford the ISD but college liaries might not.
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U GBS does not protect patron privacy andreo would have 25 years of free access as part of GBS.)

tains provisions that appear to undermine Rf cpc©g _jgm npmkgqgc rm n

privacy. in aggregate to support centers for gearch use of
i GBS could potentially limit intellectual the body of scanned material.

freedom. @ | b©g @Esgbc dmp rfc Ncpr
0 E@QQ amsjb 2dpsqgr p_n-c r floobletpacedcppges) knd lfocusesndn clganges that

l mt _rgtc gqcptgacq, « _nnjw rm _jj md Emmej c©q n.
U These shortcomings can be dealwith Michigan. Those include mechanisms for pricinge+

through rigorous oversight of GBS implenne view (by a hird party) and arbitration, information

tation. (The brief includes half a dozen sp to be provided by Google to the participating libraries

cific elements of such oversight.) for the works scanned (including their apparent pa
Kspp_w©qg nmqgr bmcq _ a@glwpoheni'r mgr crvsagcpnlrlygl ef cciwcgj r
kclrg md rfc “~pgcd* _ 1| b andafewotherthings.gAtpo ap interestingpread.c gr ©q
seeing where librargroups were coming from. LibraitUE S U/ %43 » O %UE3Z 00T T 3A 160
¢l ul EU: %l » %3 UET 00" » UE 3wWhether under this title (the actual title on the st-
Peter Murray offers anotheDisruptive Library Telo- pw' mp sl bcp rfc uc n_ec
nologyposton May 22,2009 r f gq mlne cElmngerjjcc8b DPg&efrgle rfc Uc® Eg

teresting Bits in the Univ of Michigan Ameaiment

rm Emmejc @mmi Qc _paf
@ I b gggscqg mlc gl fgqgqg @2
gcpgcecg* aN_pr G G 8-MidRifaa
?epcckclr*« ufgaf qondukeq
12, 2009 (based on PDF properties). Thamended

agreemenbetween the University of Michigan (one
of the primary Google Library Project partners) and
Google addresses issues raised in the lawsuits and
would govern the relationship between the two pa
ties if GBS was approved.

rf _lyméra fcpdifC

June 17, 2009 storyby Janet Morrissey aflime

? elpadycphintsllibraries agndmiesf GB8B) _ r f _ |

ApRS §RE M i REmhingGgregeR Withbiv C b «

? koublisHere And duthors ewer€ cheered last week

r whenfantittust regulatons in thep Jusiice Deptament

gcr rfcgp gqgefrq ml rfc gc_pa
demanding more information.

aRfgq ggqg _ kmlskclr j gcrrjc
and for the government to show this kind of atte

rgml gqg fc_prclgle*« q_wg Jc

university libraries at Grand Valley State University.

Q:Ialﬁ’{fel ¢ rqcapsrglw mi| rf

i E ?N?: %—q W 9 II @msl;m% ?hat bvhilé theuokid: us that‘o r concerns are%eso ating far beyond the

| MichiganE mme j ¢ amlr ar u 9 PP gmk ksl gy w « a_cr-nlaqu g
na 9 . 1 P_ — diate directer9n9dr@ efflcd oWgove/rannhrelatloPs
n_e qu fJ ml eh « rC]:B% _keclwkel &ineherich fibrafy As€obiafion. — glham
porates by reference I gentlre o Those are the first two paragraphs. Oddly enough, |

The amendment also.hberal!y copies gnd pastes e do not read the second paragraph as librarians

tire 200-word clauses in sections and includes se fiahting G le. | it librari king f

tences that are over 400 words long. If these '9 ”.19 oogle. I see It as librarians asking fopa

lawyers are paid by the hour, they made out like propriate concerns to be addressed. But the next-pa

bandits® as have the pain reliever companies from agraph reaffirmslime®q t §cu gr ©q @_rr

selling all of the medicines to cope with the hda Goliath Google facing off against a legion of libiar

aches that come from reading it try not to cause ans and, possibly, the U.S. Justice Departn@nt

you the same pain as | point out the good bits. Il mu rfcpc©q dgefr,
Some of the good bits may be moot with the failure Kmppggqcw r fcl g_wg E@Q 2 ml
md E@Q* s gr ©g umpr f burerbet Ifoe rubbeig rr_ k IKs ppp nw md m$ kb ~ s
umpr f kclrgmlgle, Rf ¢ pc @qf _rlw?cnnmjpmgaggrrg md pimaga cdg déms p
kmbgdwgl e rfc | gofpscapne®q quésiipe. §s shg goesaan towversimplify GBS itself,

books that are identified as being in the publicod
main. The revised agreement appears to include
Kgafge | ©9 Qncag _|j
dpmk rfc mpgegl _j, Rf cpc
ISD pricing® but also promises to donatsignificant
sums to the National Federation for the Blind if
prices arenot challenged. (In any case, Michigan

A mj j chaaokgfiorh. dfter same moregdasgriptjony thecasticej

r fc
gl

rfcpc©q
gfcjtecaqg

~nn_pclrjw k_I
sl gtcpqgrw |

_1b_

g p.

sbectk

@oees nclude pparaggaghgtimat shodldngtarifiatfieag j c | e ¢
son foroneset of library concerns:

The library community recalls with horror the pri-
ing fiasco that occurred when industry consolid
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tion left academic journals largely in the hands of
five publishing companes. The firms hiked sh-
scription prices 227% over a Hear period, le-
tween 1986 and 2002, forcing casttrapped
libraries to drop many subscriptions, according to
T_ 1 Mpgbcj , aRfc af_1lac
up in a similar way (in the Google deal)si really
tcpw pc_]| afc a_wgq,

?q _ fsk_lgrgcg ncpgml *

substantially reduced budgets for monographs im-o

der to keep feeding the insatiable Elsevier & Friends.

* o«

printing. Google will collect the money on behalf of
libraries and pass it on to the Registry. Google has
agreed to pay the cost of the printing for the first
five years or $3 million, whichever comes first
It is standard practice in many libraries to charge
md forr theCcost ¢f Ha@p6r and Ctéhér Eassdribtedt vath
printing from networked resources. | cannot think
of a single licensed resource, however, that also
Qwerjtsjlibrariesrio pay a pse fee for thagpringng. pft g ¢ g
is the equivalent of not only having users pay for
costs of photocopying, but also having to send a

Rf c rgajc bmc | mir ¢ r'qalty.check to e Copyright Cleafance, Genter fog

an®r f r—pa sg&or:mmé«@daocegesandeven every pageétheyplnt. And note mat%were |sjn9 P_P
- == rqvision for fajr usejn this requiremer® printin
_ dcu _srimpg« ucpc mnnmqg\g}ﬁonre ge\%&/i@,gult-'m%ep%ment fra b, &*
dhCU —Srforlnpql‘é_ %goo_h ! 93‘0 U _yMo th8'8boks Rights Régibtd, 91 € _1 1 _srf
\;Vno(lj t\llwvsraecgggfnsig éu';%lrjs Iirrl\%ol\,/e d inWPgnsngs;t Hirtle also notes that this provision alone could raise
ci aml © N spggt af b ats m rEnormous 8risvar%:ynissues and that the provisiomp-a
I 4 9 b o 9 ncq_pq rm mt cprspl _j&mqgr

c p&such as, ahem, the executive director of the
Authors Guild and the engineering director of

Google. Oh, and such other disinterested parties as

rfc j_u dgpk rf_r©qg pchn
and the CEO of one of the publieers involved. h-
bcch* rfc mlijw
volved in the case was Paul Couramt sr wms
really call the University of Michigan not directly
involved, can you?

Without the combative headline, this would be
a better story. Still, i ®q gl r ¢ p ¢ @nlygup-e
porters Morrissey managed to quote were all ditec
ly or indirectly involved in the settlement.

The undisclosed danger to libraries in the Google

Books Settlement

Rf _r©q Ncrcp HRugpstj6c2009at p

r gac« r ftected librariesdrommbpimg required
to collect royalties when patrons copy materials.

Prjvacy, antitrust, and ogohan wgr re i rtant :
P Cis u(gs}i/ B?uttéar}; :ewrorln’g[[frjw ﬁ\inkihggh?aﬁ th?ipﬁ] Esg]

uous-sounding little clause in the middle of.the

asnnmp-rcp agtbdmht m y—d(gml\re orchanBth@ Waf ibrarids 9

agperaf® fhan other element of the Settlement?

Gr©q _ emmb oscqr gml
moot. You may find the comments interesting.

Press Roupp. UC Berkeley Conference

Regarding Google Book Search Settlement

Becaise this was a conference (or symposium) and,

_q pcgsjr* wms©pc -heanthgr j w
pcnmprgle* G bml©r nj _|I rm
various links from this August 28, D09 Resoure-
9ghditeffort. Tou may find it interesting as a set of

ctcl

LibraryLaw Blog He focuses on an aspect of GBS he ¢omments on a particular event, one that included

f bl ©r qccl bggasqgqgch

| have been surprised athe lack of discussion in
the library community about what | feel is one of
the most problematic features of the settlement:
printing fees in the Public Access Service. ThelPu
lic Access Service is the free license that everyppu
lic library can receive thatallows that library to
access the proposed books database from one of the
library® computers. Users are allowed to view the
entire text of the book (unlike the Consumer Ru
chase model, which only allows you to see up to
20% of the book without paying), bt they are not
allowed to download the book. Users can, however,
print out pages from the book.

Here is the kicker: if the library charges a fee for
printing (and how many libraries can allow users to

k's 80m& highprofile doubters and supporters.

Marcus Banks attended the symposium anekr
ported on it on August 30, 2009%t: U8 A6 0 PI 8
sr kmgr md rfc nmqgr maml qg
mary of GBS elements and his feelings about them.

You can read much wre in depth than | have, but

ultimately the debate boils down to this question:

does the settlement facilitate a monopolistic cartel

between Google and major publishers, or does it

mn c | sn _aacgq rm rfc umpjb
innovative and unprecdented way?

The answer is: both. So where you stand on thé-se
tlement depends on how you weigh the relative
risks and benefits.

In the end, Banks comes down on the side gb-a

print for free?), then they are required by Section npmt _j 2ctcl rfmsef rfcpc
4.8(a)(ii) of the Agreement to charge users for the amsj b _ar k mHerthinksjthg gibragyaf | | w,
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Congressshouldhave been doing this proje@ but
gr bgbl ©r, Rfcpcdmpc*
[Als with so many other things in life and in libraies,
ugrf Emmejc @mmi g uc®©tec
gf msjbl ©r jcr rfec ncpdcar
G a_|I ©r d_sjr @_liqgq dmp
Google Books: A Metadata Train Wreck
This poston August 29, 2009y Geoff Nunberg at
Language Loglso relates to the Berkeley sympos
um (he calls it a conference) and specifically Nu

Most of the misdatings are pretty obviously the+
sult of an effort to automate the extraction of pub
dates from the OCHR text. For example the 1604

d tgfogwa}%o au '%

a\ta ogu |f; r fro
ooklmjt I& rep %ﬂﬁ rly% %ang AHI%
574 dating (as of IS Wr|t|ng) on a 19
I fibout Ehgli® Bo@(ﬁlateg M theHarth@ Lidrary I T f ¢
collections is clearly taken from the frontispiece,
which displays an armorial bookplate dated 1574:
Gr ©q | mr hsqr bicatioc @rrorsBF ¢ | mr

e.g.,MobyDickj ggrcb sl bcg EBrAm&kjnes r

cpe©q ct _js_rgml md r f c blgmes thelibraries fer ﬁ’fﬂtﬁ ag v@ithwhighareallyq |

Kw npcqclr_rgml d nRaadeqtagec b nﬁm% b FectMB! ca_sqgc Er—fc Em
absolutely necessary to doing most serious scholarly ~ 1ONS are BISAC categories, ot LC subject headings.

ump i ugrf rfc ampnsgq, ©q But gviejher it peks the MIGKRC categes sightcor r f ¢

corpus just for finding information on a topi® wrong, the question is why Google decided to use

entering some key words and barrelling in sideways. those headings in the first place. (Clancy denies that

&Rf r©g uf _r 2emmej gsthd-« kc _thay wergaskedto dogso by 'the @blisherd, tinpugh

ars looking for a particular edition of Leaves of Grass, this might have to do with their own ambitions to

g_w* gr bmcqgl © bm _ j mr mdconepeienith Angazpn.) ThenBISAC schepewellzs aml r _ ¢
ksjrgrsbcg« gl rfc gc_paf suted to ofgénizidgrne shelwksroba nodlecn 35,000 r

Ditto for someone who wants to look at earlOth foot chain bookstore or a small public library where

century French editions of Le Quatrat Social, or to ordinary consumers or patrons are browsing for

linguists, historians or literary scholars trying to trace "mmi g ml rfc qgqfcjtcaq, @sr grC
the development of words or constructions: Can we gd wms©pc dj wgl leseverplgillidn gl _ j

observe the way happiness replaced felicity in the-se
enteenth century, as Keith Thomas suggests? When

bgb 2&rfc Slcg«r cgor _Qrr_rrcng j_mg
Sl grcb Qr _rcqg gq«= Fmu

bghb

titles, including scholarly works, foreign works, and

vast guantities of books from earlier periods. Fox-e
_&minslFb mfrc 2 @GOQ?A 2 Hstclgjc
heddiog hascptmostridd0 sahieadings indludingsep g g ¢

c

and fall by decade over the course of the twentieth _p_rc a_rcempgccqu danp vermmidqgQQi __r
century? And so on for all the questions that have "m_pbgle*« _I b 2a@Bccp* Kmmgc *
made Google Books such an exciting prospect for all amlrp_qr?* rfc @Nmcrpw« gs hece
of us wordinigas and wordastri. But to answer those subdivisions in all. That means that Bambi and Bul
oscqrgmlg wms | cch emmb kcrwilkle get g full zhelb to Bemsaivesc vdide Schiler,
train wreck: a mishmash wrapped in a muddle Leopardi, and Verlaine have to scruhctogether in
wrapped in a mess. r fc j ml c gs fc_bgl et pcqgcpt
The rest of the fairly long post elaborates on that P Wt;] Aml tr gl Crl] r ﬁjt' CSfptr:n nECk_;ilh, « Gl
point® loads of books misdated as 1899, a book on en ihe greal research coliections of the ENgis
speaking world and returned them in the form of a
Peter Drucker dated 1905 and more. He says these
suburbar’kmall bookstore
cppmpg _pc clbckga8 2r rff ‘Ifé)kvth H%I cpI
in books written before 1950 resulted in 527 hits. Ricp C ©q dr g J ] ! pscreeng ot m

Or try searching on the names of writers or famous
restricting your search to works published befer
the years of their birth. You turn up 182 hits for
Charles Dickens, more than 80 percent of them
misdated books referring to the writer as opposed
to someone else of the same name. The same search
turns up 81 hits for Rudyard Kipling, 115 for Greta
Garbg and 29 for Barack Obama. (Or maybe that
was another Barack Obama.)

including the rather lovely The Mosaic navigator:
The essential guide to the interfaty Sigmund
Freud and Katherine Jones, published in 1939. |
wonder what Freud thought of the web browser?

Lsl "cpe g_wq Emmej(ev@g _u_ g
as it seems intent on blaming its library partners)
and plansto fix then®* sr 2ar fcwO©tc _ai l
rf _r rfgq gql Or np-g-@pgr w, <

time corrections as errors are reported can work in

Lsl "cpe g_wg Emmej c©q oB_ IsuciAglargegakpuswith sg many effrors. r f ¢ cpp

l cmsq b_rcq ucpc _jj gsnnj @Qmbc ~ W.r facmkjkgc lpr_gp*gcgé¢ kj ufug
Lsl "cpe bmcql © "~ cj gct c* admjtnte aag readingv theny afecqlite raffenv azep p mp g
books correctlydatedli r fc j g p_pgcqg®md er *j ngelga,j sbgl e Emsnej ¢ Kk
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http://languagelog.ldc.upenn.edu/nll/?p=1701

gg ml rf_r rfc cppmpq bml

thousands: there arenillions of errors.

Google Book Search:DAsaster for Scholars

You could think of this August 31, 2009 piecdy
Geoff Nunberg atThe Chronicle of Higher Education
as being a more formal version of the post above.

Tnkerb s gatcpj gli gfcmfEsbpcpegO
post and stream of comments:

We rarely see such an open and constructivesdi
cussion of errors in large data sets, so this is am-u
usual opportunity to learn about how errors arise
and what can be done about them.

Nunberg offers enough context to make it a useful Dcj rcl | mrcqg Emmej c ©gm-Mp u _
article for CHEOq ugbcp pc _ bcrmpgf meantand some of theesfectamerrors in this sort of
cludes with two optimistic paragraph® _| b g r ©eptalag. BupFet | ©q t cpw ksaf ml E
to remind readers that, in August 2009, most people least effectively, as in these concluding paragraphs:
assumed GB®ouldbe approved: Uf _r©q kmgr glrcpcqgrgle rm k

GOk _ars_jjw
leagues who have criticized the settlement. Not that
GOk amsl r gl e -splritedgessjtamade q q
vate Google to invest the time and resources in getting
this right. But | have the sense that a lot of the initial
problems are due to Gamj ¢ ©q qj ger-r j w
bling as it tried master a domain that turned out to be
a lot more complex than the company first realized.
Gr©q ajc_p rf_r Emmej &
ing much thought to the need for reliable metadata. In
fact, Googl®q epc _r _afgctckeclr
gine was to demonstrate how easy it could be to locate
useful information without attending to metadata or
resorting to Yahodike schemes of classification. But

T mmi pcl ©r ggknj w
formation, and 1 managing a vast library collectiore+
quires different skills, approaches, and data than those
that enabled Google to dominate Web searching.

That makes for a steep learning curve, all the more
gm “~ca_sqgc md Emmej c ©Oq
so that potential competitors would be confronted
with a fait accompli. But whether or not the needs
md gafmj_pg _pc npgmpgr
Emmej c©q ~ mmi gc_paf rm
joke. And it may be responsive to pressure from its
university library parther® uf m ucpcl ©r
ly attentive to questions of quality when they
signed on with Googl® particularly if they are
urged (or if necessary, prodded) to make noise
about shoddy metadata by the scholars whose i
terests they repreent. If recent history teaches us

n

Il wrfgle* gr©g rf _r Emme]
Ufgjc Lsl cpe®©q sqc md ?@
a_gc & | b ufgjec

was always unfortunate), some of the comments
also seemed a bit oddliscounting the de facto ro-
nopoly as nonexistent and, for several of them, bas

a_jjw g_wgle 2Bml ©r jgic

| %Ev %E3 UUEv U/ CHER U*6d6l

Catalog

Ed Felten comes at this from a slightly differenha
gle in this September 2, 2009 posat Freedom to

Ergr”b'a s _—

k mpne of my cdg k g g r dnamindset betweeig critics like Nunberg on the one

hand, and Google on the other. Nunberg thinks of
n E Mm@ 4 adatp cakalog as a fixed product that has
some (unfortunately large) number of errors, wher
as Google sees the catalog as a work in progreds; su
ahjcsacrj crgng adsl r gl s_j gknpmtckecl
kcr _b_r da_r _jme« qgcckaqg
completion and |mmutablllty that Google might not

bcggedagbprfc?lgwgircar poprgeamsitaegh

day® a good thing if the changes are strict imprev
_ngents suclyas errorfixés ip aavfay that a traditional
a_pb a_r _jme umsjbl ©Or,
Over time, the errors Nunberg repted will be
fixed, and as a side effect some errors with similar

tne f g aj Gusesd FIP be FikBY K08, ! vihthef St & g8od

enough remains to be seen.

G bgbl©r f _tc rfc gknpcqgqg
the metadata problems as unfixable. Rather, ¢-b

_ §5v& he rppardedhem s sp seripys that, Goegle,

needed to give them more attention.
The Last Library Is Greater than Google

ﬂa%rmﬂy o O S 'dq H“ifeﬁ‘? Use; e
n f pPs- p W«
mI pcn mp rgle r
| think, does Barbara

I r

gc b
that truly unfortunate. So,

Fister, author of this September 3, 200% Nc c p rm
Nccp Pct gc uldrarg doursak | @s r qf ¢
use it for the purposes ofliscussion.

The terms of the settlement raise.all kinds of issues.
¢ Ilqthe—GoogI% %r\f)vharg)agc'egu%féirly cierqusrreb r\ﬁva
b eheits fllr ook that dfe_adtlallyiih thefpblicd r ¢ f

_ I w’ mbw©q man® will thegle b2 Bnfy erivady_pepvisiond r p _ p W

users, or will the Last Library conduct survidnce
on your reading habits in order to match youmi
terests to advertising? How expensive will it be to

gnie=the gtwary Will agagegnic fiprarieschave to

| aé%”é‘rfi G ok dr%f °dt5‘re.uy€?‘£g%@“§eﬂ2??\t°

relationship wrth the class of authors and pubhs
ers mean w@ never have a second crack at bdil
ing a digital library that functions differently?
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http://chronicle.com/article/Googles-Book-Search-A/48245
https://freedom-to-tinker.com/blog/felten/finding-and-fixing-errors-googles-book-catalog/
http://www.libraryjournal.com/article/CA6687442.html

She links to theChroniclearticle (noted above)asan Rf ¢ 2 j g p_pw e p ARLnispyes a8e? J ? *
cvn_1| gqggml md uf _r L s ILi~ c plargelk aneslalready eovefed. The supporting libra

T p _ phe«@Rues that Goog® project to digitize ies are interesting. For example:

books is the largest ever and, because nobody else The Association of Independent California Colleges

will be in a position to do what the@e done, it will and Universities (AICCUP also representing in
essentially be the final work S| d mpr s | _ r thi oade independent colleges in Arkansas, Florida,
_ggcprgml &osgrc remutgthge j wlowaparddSouth Gamlin® wro@ that they favored

q_kc kc_lgle9 rm k_|w mdts s&tt»lemelat pecagséthg COgf pressyirgs faiglng W «
amsj b _jgm "¢ r_icl r m egducatonal dngtitutigpg hjélVﬁ/hml ecbtheﬁ\bmty & jcdr
standg | e, « Dmp rpsc bgegr _j ti}eﬁrﬁrava;ﬁop]a sol tlo Syt ﬁn,tlnue (1g increase gefr

con le f u tsarﬂﬁ%hol F"CJ tcge« gl
Ab|lene Chrlstlan Unlver3|ty endorsed the sedt

ment, as well2While we do not currently know the
cbst of this service, our expectation is that it will be

c rpsc8 ?2drcp _jj* ~ mmi
libraries are anachronistic. (Note: Barba Fister is
notq _wgle rfgq9 GOk pgddgl e

Fister is not buying Google as the last library: significantly less than the alternatives available to
The Google library is handy when you have a precise us todayk the school wrote.2Without unlimited
lccb, Gr®©q I mr ksaf emmb ufindihg tovpust@secresdunseg,| there isftruly no
students typically do in libraries: explore an unfai other way we can currently provide access to the
iar idea, get a sense of the landscape, and once or breadth and depth of the collections in Googte
ented, home in on a promising area. As a friend of partner libraries«

kglc mlac q_gb* rfcwOpc | myforfLE Odér bes acorftrist efiveeh la Univeds
p_pw9 rfcwOpc jc_plgle f "H of WiBcondin poﬁtf@ﬁ"&nd%ﬁﬁ\tﬂlén@ Ohstiah
YG[r uml©r "¢ rfc j_qr jgpositipn® sUc GOKj lamrgj gshecchG jgcCcp._

ies that are more than digitized caches of info consin said:
k_rgml, UcOjj qrgjj 1 ccb nrhs Zfebt of the—setierfefitP[drifon-demardMa — i
community, that curate a collection, that organize it one of the optional New Revenue Models] could-a
by both subjects and classes, making it approachable so alter or eliminate the traditional |nterI|brar}/ loan
dpmk ksjrgnjc bgpcargml q, UGQkd intAd efd, it maf belmbrstéctile, n®ed N AT
dents learn how to formulate questions, examine the spect to both cost and time, to buy a single print
possibilities, and gain a sense of the infinite possibil copy on demand than to borrow and ship a copy
ties encompassed in a library that is not infinite. from another library, resulting in additional fair
What Ms. Fister says. If only everybody believed compensation for the authors and publishers.
that and acted accordingly! Fcpc©g Mbcp©q n_p_nfpu-gc md
Library Groups Stp Up Criticism of Google e c qr dghatlttee ISO would replace ILL, saving

Settlement; Some Academic Institutions Support IfMe and money as well as more clearly indicating to

) . searchers that the material is worthwhile.
Rf _ an&ite for this September 3, 200Norman

. Sounds pretty similar to me (and the suggestion
Oder report atLibrary Journal The other on® what that simply being a book Google scans makes it

appeared as a title when | printed out the first . " he worthwhile |s I h ot a fa|rr
a i =
plag@)g q |E @Q pcnj_ac GIJI=«¢ Rl I what Rhiehe CCRQSa 9nrt)eﬁdecf')
slants to a story! prC©q kmpc gl | gl rcpecqrc
Fcpc©Ogq rfc @apphpsed onthat, e p 0 k10600000 books
either headline is plausible:

_ Fcpc®©g mlc dpmk rfc OEBtanmej cn
:(l]eivfl$g)|: cgvce?g]e':ﬁ]msﬂ':'éed r"(‘)"tgstzg fg%iralleccé‘g;k ber 9, 2009 poston the Google Official Blagwhich
Search settlement Ii%rary grosps have st%pped up previou_sly appeargd in the New Yordimes . Gr ©q

’ well-written apologia for GBS that seems to view AG,

their criticism, joined by several industry heaw .
weights. On the other side, a variety of supporters AAP and Google as The Three Amigos who had a

have emerged, notably smaller academic instit temporary argument® Uf gj ¢ uc f _e&c f _b
tions that believe hat the institutional subscription ments, we have a common g@lto unlock the wis-
database (ISD) would be a far better deal tharvha dom held in the enormous number of oubf-print
ing to try to match a major research library. Also, "mmi g* ufgjc d_gpjw amkncl gq_
one library supporter suggested that GBS couls- e @pgl ©q msr rm @bgqnc)] gmkc Kk
sentially replace intedibrary loan. and to share why lamprougnd r f ggq sl bcpr _i
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What are the myths? rfcwojj f_tc _aacqgq rm

Some have claimed that this agreement is a form of treatment to Gogle and only to Google.

compulsory license because, as in most class action GOk ~hgatl g le lgrg* ST g
settlements, it applies to all members of the class ~ Worth reading® and typical of the reasons why | had

who do not opt out by a certain date. The reality is (and have) trouble deciding whether GBS would

that rights holders can at any time set pricing and have been a good or a bad thing, even though | have
access rights for their works or withdraw them no qualms whatsoever in agreeing thdudge Chin

from Google Books altogether. For those books reached the only plausible decision.

whose rights holders have not yet come forward, )
reasonable default pricing and access policies are GBS 2.0: The New Google Books (Proposed)

assumed. This allws access to the many orphan Settlement

works whose owners have not yet been found and Rf _r ©q | c | Nogember 1X,p2609ngit€up
accumulates revenue for the rights holders, giving _r rfc Amjsk g_ Slgtcdhqgqgrw
them an incentive to step forward. visory Office site. Crews, always articulate and
Gr ©q _ amkns] qmp-out pogsion. | q‘¥orthyepding, leads off it a striking paragraph:
Not exactly a myth. One of the basic indicators of successful negoti
. ] tions is that each party leaves equally satisfiadd
Others have questiore the impact of the agre- dissatisfied. No one gets everything. Trouble brews,
ment on competition, or asserted that it would limit however, when the deal leaves so much dissatisfa
consumer choice with respect to owtf-print tion that the good news is overwhelmed. Such may
books. In reality, nothing in this agreement jpr be the case with the revised Google Books settl
cludes any other company or organization from ment, offered for our consideration at midnight on
pursuing their own similar effort. Theagreement November 13 {GBS 2.@). It is a neat deal, but the
limits consumer choice in owtof-print books about negatives are inescapable. It is hard to build ax-e
as much as it limits consumer choice in unicorns. citing new future on suchambivalence

Today, if you want to access a typical cof-print
book, you have only one choic@fly to one of a
handful of leading libraries in the country ash hope

That link is to a striking story from Frankfurt: That
German publishers, upset about being included in

to find it in the stacks. the original GBS without being consulted, were now

| wish there were a hundred services with which | upset because they were excluded from GBS2.

could easily look at such a book; it would have q A pc u d l'mrcaq ¢ r@faa;vdrt E't@?IQIO b g
saved me a lot of time, and it would have spared S - msr _n pPgt L _es Fq«
Google a tremendous amount of effort. But despite gave Qoogle an effective monopoly on scannlng and

a number of important digiization efforts to date marketing of orphan works. Then there are libraries:
(Google has even helped fund others, including GBS 2.0 is a double whammy for libraries. First, the

some by the Library of Congress), none have been GQB®©®g qgqamnc gq gqj _Bbhéeth, ritm
at a comparable scale, simply because no one else settlement is now only about books registered with

has chosen to invest the requisite resources. At least the U.S. Copyright Office (which will be dominan

one such service will have texist if there are ever ly U.S. books), and books originating from the

to be one hundred. United Kingdom, Canada, and Australia. Gone are

all other books from Europe, Asia, Africa, South
America, and other regions. Because the settlement
is now tightly limited, so will be the ISD. The big
and (probably) expensive database is no longer so
exciting. Many of the books under GSB 2.0 aredik

ly already available to many libraries.

The second whamm is legal. Because the setl

ment does not cover all books, liabilities surrouh

ing some large portion of the books already shipped

by libraries and scanned by Google are not released.
Copyright owners from France, Argentina, New

Zealand, and China retairthe right to commence

yet another lawsuit against Google, conceivably
?fck, @pgl ©g j mmi gl e d mp udrawig lidrares iftoHe meledn Why deMisrafies™ g r mp
g jmle _qg rfcw bm rfcgpPgmdl qfgna blclpgl emmfd ajl_lpk r

If Google Books is successful, others will follow.
And they will have an easier path: this agreement
creates a books rights registry that will encourage
rights holders to come forward and will provide a
convenientway for other projects to obtain pernsi
sions. While new projects will not immediately
have the same rights to orphan works, the agre
ment will be a beacon of compromise in case of a
similar lawsuit, and it will serve as a precedent
for orphan works legisation, which Google has
always supported and will continue to support
[Emphasis added.]
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rpg srmpw gldpglecpg« ~w
Moreover, many libraries and &thi Trust, continue
to hold book scans received from Google that are
now outside the settlement.

Revised Google Book Search Settlement from a

Library Perspective

Peter Murray takes a look at GBS2 inis November

18, 2009 postat Disruptive Library Technology Jester

Fc bmcql ©r gl aj sbc i g
changed and issues such as what really did turn out
rm ~c¢c rfc igjjcp8 2arfe
aw tg_ aj_qq _argml , «

F ¢ @uwstly itemizing library-related changes
such as the definition of a book (for purposes of the
settlement) to exclude most publications outside of
four English-speaking nations; the explicit exat
sion of microforms; inclusion of OCLC in insti-
tional consrtia; possible expansion of free public
_aacqgq rcpkgl _jg gl ns  j
mb b bcdgl grgml _j gqgqsi-c 8
cals® but includes book compilatiorof periodicals,
which could mean bound volumes.

Murray sees a little more iqarovement in priva-
cy than Crews does:

A big part of objections from libraries is the dispiar
ty of privacy expectations between how libraries
handle patron records and the more permissive way
that Google logs and tracks use®activities. The
amended agreeant does include a new section
(86.6.f) on privacy:2in no event will Google po-
vide personally identifiable information about end
users to the Registry other than as required by law
or valid legal process The settlement is silent on
the disposition of wsage records within Google.
This does not satisfy the concerns of the Electronic
Frontier Foundation, among others.
Murray notes that custom publishing (e.g.,
coursepacks and custom anthologies), which had
been part of a possible new service in GBSge
in GBS2. He notes other changes already noted
elsewhere as well. And | love this final paragraph:
Sometimes | wonder what actually goes on in some
of the backroom negotiations for these agreements.
For instance, according to 81.19, the definition of
aBook« no longer includes calendars. Someone
thought it might? Also, in the definition of2Princi-
ple Work« the example was changed froAThe Old
Man and the Seato @To Kill a Mockingbird« A
lawyer wasi®a fan of Verla® work?

& good bxamplet €The definition is_shying jthat twoc ,
editions of the same title that have different fer
words or annotation® or even different ISBNs, as in
hardcover and paperback copi@sare different Books
dmp E@QO, ' @sr* sljgic
through a long agreement the redlined version
showing changes, is 377 PDF pages!)

Is Google Good for History?
4 P VY ©c{5l q|§1 SiI€9pa mrftﬁqs-l-quarvG’—s%‘id ©d ml
os at his e onymous kFlog, Cohen is a histo
BoP dRi dhdirar o e By RosdBneid Gobids ) © 1
Hlstory and New Media at George Mason University.
Rfc nmgr ggqg Amfcl ©g npcn
can Historical Association panel witthe same title.
Rfc nmgr gq hsqgr sl bcp
written. | could quote the entire post here withm-
nsl grw &Amf cl sqcqg _ AA o@W
g eas}t/ for ﬁ/oupto Cread it Ry(?urseﬁ ar@ the
AL %L 9 cpoc _Rpagq@er—nbp
amsl md ‘f‘ mqrjp\l\g- _
handed consideratlon A few excerpts starting at
the beginning:
Is Google good for history? Of course it is. We hist
rians are searchers and sifters of evidence. Google is
probably the most paverful tool in human history
for doing just that. It has constructed a deceptively
simple way to scan billions of documents instamt
neously, and it has spent hundreds of millions of Ho

lars of its own money to allow us to read millions of
books in our pajanas. Good? How about Great?

But then we historians, like other humanities
scholars, are naturaborn critics. We can find fault
with virtually anything. And this disposition is wn-
surprisingly exacerbated when a large company,
consisting mostly of bettepad graduates from the
other side of campus, muscles into our turf. Had
Google spent hundreds of millions of dollars to
build the Widener Library at Harvard, surely we
would have complained about all those steps up to
the front entrance...

Of course, like nany others who feel a special bond
with books and our cultural heritage, | wish that
the Google Books project was not under the control
of a private entity. For years | have called for alpu
lic project, or at least a university consortium, to
scanbooksom f ¢ ga_j c Emmej c
likelihood of a publicly funded scanning project in
rfc _ec md Rc N_prw pc_

Google Books is incredibly useful even with the

Kspp

_pcl

0* ¢

gqg _rr

ar gml

MI *  E@QO amgs ajgjinw j g Uwp i * N ks Mfihoudh MiiPirained at places with large-r

agnjc Umpi * « I'b G rfgli kehréhlibRriesofi@e j @ M@mmhif £ gaf j b €cca
fairly clear: The Verlag edition oThe Old Man and the institution that is far more typical of higher ed, with
Sewmsjb "¢ cvajsbcb dpmk rdnere milomvolymeskara few rare weprks. Aggla©q | mr
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http://dltj.org/article/revised-gbs-settlement/
http://dltj.org/article/revised-gbs-settlement/
http://thepublicindex.org/docs/amended_settlement/amended_settlement_redline.pdf
http://www.dancohen.org/2010/01/07/is-google-good-for-history/
http://www.dancohen.org/2010/01/07/is-google-good-for-history/

es like Mason, Google Books is a savior, enabliag r
search that could once only be done if you got into
the right places. | regularly have students discover
new topics to study and write about through sedwc
es on Google Books. You can only imagine hovs-i
torical researchers and all students and scholars feel
in even less privileged places. Despite its flaws, it will
be the the source of much historical scholarship,
from around the globe, over the coming decades. It is
a tremendous leveler of access to historical resources.
Google is also good for history in that it challenges
ageold assumptions about the way we have dohis-
tory. Before the dawn of massive digitization projects
and their equally important indices, we necessarily
had to pick and choose from a sea of analog doc
ments. All of that searching and sifting we did, and the
particular documents and evidence we cé®to write
on, wer®j c r ©qg ® prén& [ manyerrors. Read
it all, we were told in graduate school. But who ever
does? We sift through large archives based on intu
tion; occasionally we even find important evidence by
sheer luck. We have sometimes mad®untains out

of molehills because, well, we only have time to sift
through molehills, not mountains. Regardless of our
technique, we always leave something out; in araan
log world we have rarely been comprehensive.

In addition, listening to Google may ogn up new &-
enues of exploring the past. In my bookEquations
from Godl argued that mathematics was generally
amlqggbcpch bgtglc
i _pgxcb« gl rfec
was that mathematical treatises, whichften can-
tained religious language in the early nineteenthnee
tury, lost such language by the end of the century. By
necessity, researching in the p@oogle Books era, my
textual evidence was limite® | could only read a ce
tain number of treatises and clipc
this will sound familiar) on the writings of high
profile mathematicians. The vastness of Google Books
for the first time presents the opportunity to do a
more comprehensive scan of Victorian mathematical
writing for evidence of religpus language. This holds
rpsc dmp k_|Iw fggrmpga_|j
YA[ mknj glgle _ " msr r fc
distracts us from a much larger problem with Google
Books. The real proble® especially for those in the
digital humanities but increasigly for many oh-
ers® is that Google Books is only open in the read
book-in-my-pajamas way. To be sure, you can dow
load PDFs of many public domain books. But they
make it difficult to download the OCRed text from
multiple public domain books what you would need

for more sophisticated historical research. And when
we move beyond the public domain, Google has
pushed for a troubling, restrictive regime for millions
ofsca_jjcb @2mpnf _| « ~ mmiqj

rm dmasq

We should remember that the reason we are in a
settlement now ist _ r Emmejc bgbl ©Or
chutzpah to take the higher, tougher ro&a direct
challenge in the courts, the court of public opinion,

or the Congress to the intellectual property regime

that governs many books and makes them difficult

to bring online, evan though their authors and pb-
jggfcpg _pc jmle emlc,;

Rf _ rbi®pore than onequarter of the discussion,
possibly badly selectedso read the whole thing

Hurtling Toward the Finish Line: Should the
Google Books Settlement Be Approved?

vy Anderson (Director of Collections, California
Digital Library) asks that question irthis February
16, 2010piece atCDL, Qf ¢ g_wqgqg rfcgc
thoughts from my vantage point at the California
Digir _j Jg p_pw, «
CDL and indeed the UC Libraries as a whole bring
what is perhaps a unique perspective to thissdi
pute. The University of California Libraries are
Googles secondargest library digitization partner;
we are also the secondrgest book digitzation
partner of the Internet Archive, thanks to generous
funding in the past from Microsoft, Yahoo, the IA
fred P. Sloan and Kahle/Austin foundations, and
other sponsorsin all, UC Libraries have now digt
ized 2.5M books from their collections through t

jules € proée[:ts, hoth inand outof copé{ri_gla. agca
I gl cr ccl r fSha ndtes $hatwC faculy (e.gm ®Pankela Samuglson) a c
Qcrrjckclr©o

_pc & _kmle rfec

While many assume this to be an uncomfortable
position, | don®find it so. Like any complex ente
prise, the Google Books project is appropriately
viewed from many perspectiveS.he proposed se
& Gethént i9 RaRify perfect; as Google acknowledges

in its brief, it® a compromise among parties with
differing agendas and motivations.CDL is a
staunch supporter of theunderlying aims of the
Google Books project to make the knowledge-e
shrined in the world® great libraries discoverable

P C £h§ acPelsible AcRo8aMHe §18b8, hnd we support the

0 s publi@ behefitdnisht Wi BHBR ) iftlGiing tHedbexl d
fits to libraries, if the Settlenent is approvedAt the
same time, public criticism has been good for the
Settlement, producing very real improvements in
the amended version that is now before the court;
improvements that would not have been made
without that criticism. Long live democacy!

She lists a few of the objections that participating
libraries reasonably have over details of GBS, then
concludes:

The problem with this view, of course, is that libra
ies did not initiate this enterprise, and we are not
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its only beneficiaries. The @ogle project placed
two sets of commercial interests at loggerheads,
with copyright law in the middle. Admittedly, I-
braries took a risk in engaging in a partnership so
legally entangled.
@sr jcr®q " c
mit it, revitalizg!l e r fc umpj b ©q
a digital age- a task that many considered impass
ble only a few short years age appears within
pc_af rmb_w _jkmqgr
prising vision.
She notes that CDlis a member of the Open Qo
tent Alliance (which it joined before working with
GBS® | b rf _r aufcl
drew their support for that project, no other funders
grcnnchb gl rm dgjj rfc
own estimate of what it would take UC to convert

SA©q fioB unigue jodoks to digital form: Half a
“gjj gml bmjj _pqgq _I b mlc
rf_r gq hsqgr rfec

Rf cpc ©q j mr k mpGBS dém

cussion, including some interesting (if not always
entirely convincing) responses to some criticisms of
GBS2. In the process, she includes a paragraph that
hints at the underlying problem with GBS, although
rf _r©q ajc_pjw | mr
When the purposes that we first envisioneavhen
embarking on these projec® all arguably fair uses
of this content® are reviewed against the Settl
ment impacts, i® hard to view the Settlement as
anything but a positive developmentMore books
will be available in full view, both to libraries and to
consumers. New services will be developed for
print-disabled users and for largescale comput
tional analysis, further unlocking digitizatio®
transformative potential. Disclosure of righs in-
formation through a central registry (at least for
U.S. books) is likely to have faraching impacts,
facilitating the eventual orderly release of books-i
to the public domain.Google® competitors are lile-
ly to join the push for orphan works legislabn,
increasing its chances of succegmd with the Se-
tlement behind us, we can all proceed in an énv
ronment of greater certainty.

And that vast expansion of scope was, plausibly, part
of the problem.

What if GBS was to be rejected3he says it
umsjb &f pbjw ~c¢c _
original benefits would still be realized while fears

fmlcqgr 8 d{fmsefThBQ:Qinetféhgkqﬂgjnj—gHre*rarln‘]gdc
fepQf_Bafhe ~mhbRCAMP! e aml
faculty that have nothing to do with

clrr gpc]j

: peeces@'\grgte«onIir@.fAed;om_e_jib(i'riﬁ@ the M&sc q

hefldbwith the k owlelidgg thagtl&e can borr éh € an|p
S| ¢ —items from-ancgg brary,if neeg be. %rﬁ%cqé oo

gt cpag e miﬁiativ ]—arje 8 umjerwag te e suchM d, «
I finfrehatioh hnél 8hBule &dd enBudnBopies are-r

apgdgadgy

g« rf _r amsjb ila_sqgc
bgegrgx_rgml , L mr rf
rm qfsr gmkcrfgd-e bmu
_q ucjj _qgqg rfcw jgichbj

@c
acpl
BS as such:

To oyr Ssc(polarrs who orry ethatcwé are gt10tjrt (t:o
irow ot physweﬂ1 colledlions dvetboatd in“favor Sf
digital surrogates of somébes uneven quality, |
want to say: not to worry. True, libraries everywhere
find themselves having to consign more and more of

E mrhe j c Gwir playsied eplteatiogsr tanigmqte storgge asnca

pus space grows increasingly scarce and user prefe

€ AB J¢
far less than other® are addressing the space crunch

by deaccessioning lowuse materials that are widely

er

r_glcb rfpmsefmsr rfc | _rgmlcC
protect the integrity of the scholarly record.) That
rp_gl f_q _jpc_bw jcdr
independently of lagescale digitization. What digiit

rfc qr

? 1 b c p q Arlio@effersys|a vaguable @mplementary mitigation

strategy: we can now make those remote collections
eminently browsable, saving time and expense both

for users and for libraries. As a library user, you can
now determine whether that book is really what
wms©pc jmmigle dmp "~ cdmpc
ward - and in some cases, the digital surrogate may
indeed be all that you need. Libraries can promote
rfcqgc " fgbbcl © tmjskcg
ers, while limiting delivery costs to just those items
that are truly wanted. This browsable and/or sehfc
able digital surrogat® which is the quality level that
most of the Google mass digitized scans are aimed
at® is not a replacement for the original print book,
and was rver intended to be.

W m ¢

kmpc c

To our scholars who worry that we are outsourcing

our library collections and services to Google, again

G u_lIr rm gq_w8 njc_qd bml oOr
ther. Far from abrogating our mission as stewards

of the cultural record, we whadhave opened up our

collections to digitization are shouldering this role

ugrf tgempjYQmkc bggasqggml n

digital Jibrary of the future resides not with Gopgle,
AT A b arclouidind Bty P r ot e

md gmkc m hcarmpg 2ugjj @c@jircjcw_wljgird cafpoeThmoyw snpg t Sc/
T_lamstcp qgqj mu, « GI| bcmb* OuuAll the Books. 1 rever_bplievedctinat theeydod. |

proval of the settlement, she appeamostly worried wonder at some smaller institutions that seem to

o msr amk gl _r gml md phave telaathgrwise. | b 2 dsprfcp jce_|
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The handful of comments are nearly all oe
gratulatory® and this is indeed an excellent essay,
one that probably deservegadingin the original.

The Fight over the Google of All Libraries: An
(Updated) Wired.com FAQ

that libraries will be forced to buy lots and lots of

subscriptions (no matter what the price is, appa

ently) because demand will be so overwhelming.
tcoud ¢ wumpqc, Gd wms©pc

af cahepgg®p_pw md rfc dsrspc:

Ugrf 2 Emmej _cpgntdg «? jgjl Jrgf‘chAQ&”t_erﬁsjti"@'l c _1Ib
aumpbqg npglrcb ml bc_b rdrgiciaMakds the GaogherSettlement Betterdon * g
d_gp rm _ggskc GOk “Hgb-qclhbraries_gl gr Pw_I Qgl ecj ©q

ruary 18,2010 pieceat Wired as being, well, typical
Wiredamt cp _ec, @s r  j®cstarng
with the lead paragraph, where Singel seems ito-i
ply that Googlealwaysplanned the vast set ofre
terprises in GBS2:
Google® plan to digitize the worl® booksinto a
combination research library and bookstore started

This Peter Hirtle poston March 21, 2010at Li-

ObfafyLaw Blagfbc@s@s o thePrdvised agreemenrg-b
tween the University of Virginia and Google, which
made the pevious agreement conform to GB®82

sr  _j gm tamomrhprovegiénts overdother
amended agreements (such as Michig@rthat have
important implications for everyone interested in

in 2002 when it first began scanning books without
permission from authors. The Google Books project
has since grown into an epic legal battle pitting
Google and a coalition of authors and publiste
who originally sued the search engine against a
small army of academics, opespurce advocates,
Google competitors and a medley of authors.
Had you asked Google in 2002, | suspect it might
f _tc bggaj _gkchb
most certainly ha ¢ bggaj gkcb 2°
could be wrong. Meanwhile, the next sentence
could be a good reminder of why Judge Chin was,
looking back on it, unlikely to approve GBS:
The Justice Departmeft antitrust division has
twice weighed in against the settlemg dimming
Google® chances of convincing a federal judge to
let it slice through stifling copyright law to create
a vibrant online libray. [Emphasis added.]
Hsqr _r _ escqqg*
rfc hsbec®©q hm’

the settlemeni

The first important change concerns ownership of the
scars of the public domain works. In the initial co-
tracts (such as those with Michigan and California),
Google retained ownership of the scans of publio-d
main books. While Google was required to make the
scans publicly available for free, libraries were sem
what limited in what they could do with those scans.

2 pcqcl_pa fFror éxdnpled thep coutel notude the scenBlif d pint  _
m Bhidgmant(PAD) operationSndr coufd they offer the

ga_|g rm Emmejc©q amkncrgr mp
dmpctcpij YKgafge_ | gknpmtch
Virginia©q pctgqgqcb _epcckclr gkny
af |l ecq, Qcar gml 2,/ . &b" md

stipulates that all restrictions on the use of the pu

j ga bmk _ gl ga_| g rcpkgl _rec
Rfc qcamlb k_hmp gknpmtckclr
concerns the pricing of the institutional subscription.

| m Dc b c pOngof tmﬁ_grgabueknognqin the geftlaingniys hgwm  d ¢ ¢
r cantumds ofp r s PHUch the nsgtutional ¢

bscriptiog will cost. Since

jcegqj _rgfmpms e@fm qrqd djag! e &% AN gogRapdEe dgtabagee mme j ¢ ©gs- mul kK

| could also question the flat statement that
aGoogle was prepared to defend itself dfair use]
grounbqg "~ cdmpc ecrrgle _ c
eventually find out. Singel is absately clear as to
the motives of AAP and AG, and he apparently
thinks that the rights of rightsholders have nothing
rm bm ugrf gr , Fc neptheyg ¢
saw Google using snippets of the books in search
results and making money off it, thegylecided they

sive compilation of public domain book® is offered

to the pulic for free, one could argue that the $u

scription cost of a database of copyrighted but eut ..
bi-prifit Booksfiouid bé(\a/gry, vty loft. if e Bthert € ©1 ]
hand, if the Books Rights Registry required Google to

follow the model of some of the commercial dat

bases bpublic domain and copyrighted books and
he@spaperd® b goglel treatgriksnoj setl 8 small iv-

ber of subscriptions at a very high ca®tthe price

could be quite high. ..

deserved some of it. After all, they wrote the books. The second has to do with pricing for the instit

At least some of them, anyway.

Uc ©pc g | Wimdteaitory. Ghpge dlessed
as Good Guys always have pure motives; those not
so blessed are always impure. The reporting isgslo
py (he says the ondreecomputerperlibrary is for
_a_bckga _qgqg wucj | ~q ns°’

tional subscriptions. You can read it ithe original.
GOk

grpsai ~w rfgqg n_p_
There is no discussion of the privacy of users of the

gl grgrsrgml _j gs qapgnr gml *
me. This is a marketing issue. If Google does not

ep_ |

| offar injthg inguitutigng sutistription fhe @@c- ac pr _
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tions for reader privacy that libraries demand from tising programs (or business models) these may be
all of their third-party vendors, then the libraries launched as Google rolls out the offering

should refuse to subscribe to the database. Since the As for the $21,000 price and assumed 47% market
settlement demands widspread subscriptions, nclcrp ’r gml * fcpcogqg l gac u

Google would be forced to amend its policied. lI- o e 2 ) ;
braries do not want to exert their market influence, The 47% is ablendedgate in that | assumed higher
or lower levels of penetration based on the size of

they have only themselves to blame. ) : _ )
a ) the library. With res e%t to price, my price_quote
Rfc umpb 2a_t_jgcp« gnpgl gdestimdes 6f Watd belielebs réhdor@eel’ — PP T
dislodge it. The participating libraries have the most had several people who reviewed this document
clout with Google; surely they could be expected to suggest to me that based on the expected broad and
figf r  dmp npgt_aw p_rfcp r deeddeptd ofttMs@ldtaBase*my phAtingis lowjvg i ¢ gr *
bml ©r gs gqapg c«= sus some other aggregated databases with substa

Google Book Settlement Market Analysis Q&A tially less content. On the other hand, | am sure

. . ) there are some who think $21,000 is pretty steep.

Norman Oder wrote this forLibrary Journalbon April A | babl © fali E _

22, 201Q considering these questions: -9plq 9 rortgtl mmej c L
Y librari d b 0 the i ly; he thought theyob umpi rfpmsef g mk
Jow many TIbrafies Would: bily access 1o the M Gale, OCLC or EBSCO. Harives atan estimate of
lions of titles in the Google Books database, assu $22 it . lue to G | b ©
ing the pending settlement is approved? How much per title per year in value to Googie_ gr ®q

might it cost? Who would market it? glrcpcq rdg e r mh | mlr' c . r g‘_ rct
. . N . . mistic pricing an netration r in
The piece is mostly an ierview with Michael stic pricing and penetration, the resulting database

Cairns, who prepareda paperoffering his claims of 's relatively snall peanuts for Google, yielding ¢o
7 > i siderably less than $300 million per year.
the likely pricing and market penetration for the =~ . o T .
b r_~ _gc, G uml ©r beOasd Irsik s H¥puehphAidrnjlwdouEUCC
littte bemused at the notion that 47% of publigcI Fcpc©q _ ds| n_gp md ngcac
braries (75% of which serve 25,000 people or fewer) Taycher, a Google software engineer, postdgust
would pay an average of $21,000 a year for thisz-d 5, 20100n Google Books Sea®land the second by
tabase, and what that would do to the acquisitions Joe Stoker publishedugust 9, 2010at ars technica
budgets of any but the few hundred largest tdries. Rfc rgrjc md rfc dgpqgr ngi
Just for fun, | looked at 2009 data. Thatyear@t qr _l b sn _1I b ~¢c amslrchb ?7 ]
tal of 1,771 public libraries spent at least four times as  When you are part of a company that is trying tog
much on materials as the suggested $21,000. 2,232 itize all the books in the world, the first gestion you
(including all of those) spent at least three times as mdrcl ecr gg8 2@Hsqr fmu k_I|w
much and 2,932 at least twice as much. When you get Well, it all depends on what exactly you mean by a
rm rfc 25# jctcj* wmsOpc @Gl anmsbgl 6c @plcc ppwnrj @ mpgid. e Wr mgd

least $21,000 forall material acquisitions. So Cairns clrggqg rq a _j j @ udispnit @ tEIIgc- rf mgc c
seems to believe that demand woulceIso high that tual or artistic creations « Gr k_icq qclgq
hundreds of libraries would ceasall other acquisitions amlggbcp _jj cbgrgmlgqg md 2*F_

gl mpbcp rm n_w dmp gr, Ufwoyd likento disfinguish betweeand, gca® ¢ Go
sure he was wrong. books containing, for example, different™forewords

In the interview or article, Cairns says that the and commenFarles.
gs qapgnrgml umsj b mddcpHesaysihexlikeftg prgoalytgml &Tq(g-L el
overglrcpjg p_pw jm |« _Ibl 9F&EPc Ml Pg ml_slk(i’w‘fq%ﬁ:‘ b
claiming that there are relatively few orphan works thiS @s an edition or a manifestation. {AS Taycher

&bggasqggcb c_pjgcp' , oFc NoEsmewEn Bat has prblgisseveral pamphletg

nopolistic pricing: bound together by a library count as one book,
while paperback and hardbe versions of the same

| do think that Googl| k i . . )
O think fhat 5009’6 Seeks maximum eXpostre text® even typeset identically, as in a trade pape

for the content® not only to support its stated ris-

sion of providing wide and broad access to this backams !l r _q rum," Fc qg_wq E
‘hidden@ontent, but also to support other business close to what ISBNshouldrepresent, but there are
opportunities they may implement (such as adve problems with ISBNs as well. And LCCNs and
tising programs). And while | do®cover potential Worldcat accession numbers identify = g~ j gmep _nf
uses of the scanned book content to support adve clrgrgcgqg« p_rfcp rf _|I T mmi q,

Cites & Insights August2012 44


http://www.libraryjournal.com/article/CA6726978.html?nid=2673&source=link&rid=16973569
http://www.libraryjournal.com/article/CA6726978.html?nid=2673&source=link&rid=16973569
http://www.scribd.com/full/30334705?access_key=key-23rh5w2lwcdmcmzph2k4
http://booksearch.blogspot.com/2010/08/books-of-world-stand-up-and-be-counted.html
http://booksearch.blogspot.com/2010/08/books-of-world-stand-up-and-be-counted.html
http://arstechnica.com/science/2010/08/googles-count-of-130-million-books-is-probably-bunk/
http://www.eyrie.org/~zednenem/2003/08/16/biblio
http://www.eyrie.org/~zednenem/2003/08/16/biblio

Then Taycher goes through the reasoninggpr
cess that leads them from masses of metadataddea
ing to about 600 million records, or a billion with
clear duplicates) down to a more likely number.

When evaluating reord similarity, not all attributes
are created equal. For example, when two records
contain the same ISBN this is a very strong (but not
absolute) signal that they describe the same book,
but if they contain different ISBNs, then they def
nitely describe d@fferent books. We trust OCLC and
LCCN number similarity slightly less, both because
of the inconsistencies noted above and because-th
se numbers do not have checksums, so catalogers
have a tendency to mistype them.

Uc nsr ctecl j ¢ gfgrm«r p srqrrp o9l
such as titles, author names and publisher names.
Dmp c¢cv_knjc* _pc a&Jca+tspc
clac* Tmjskc /012« _Ilm 2N
ternational symposium on Logical Foundations of
Amknsrcp Qagclac« rfec
"sr rfcpc®©®g Im u_w dmp _
tittes alone. We have to deal with these differences
between cataloging practices all the time.

It® a large, officiakounding number, and the x
planation for how Google arrived at it involves a
number of acronyms and terms that will be uaf
miliar to most of those who read the post.@talso
quite likely to be complete bunk.

WFw= @ca_sgc 2E@Q©®©gq kcr _b_
ugrf cppmpg md ctcpw gmpr,
sion of Geoffrey Nunberg and the state of GBS
kcr _b_r_* _I b md amspqgc Em
libraries for the errors.

Gr©q _j gm r f dromaanylibraryw dr _r * _C

Googleinduced metadata errors, publishers the
selves can be remarkably careless about how they
mark different editions of the same work. Editions of
s ripapgdant averks ¢hat can only be told apart by an
examination of signature changes their text are the
$tuth pf bigliopkyle lorea And Row ymanyy errgiy must
p nR& coFeptepjand gubtlg fxesymade in patween giin
gleq " cdmpec @8l cu npglrgl e«

q_ kc Cbpgni®ghe laagwerygan vary fragn pyklishes to

a nRKbHsBer anghfrorp werkfowerks r f _r d p mk
In the end, this somewhat lighthearted commentary
on what | believe to have been a deliberately ltgh

We tend to rely on publisher names, as they ard-ca fc_prcb Emmejc nmgr &GOk ¢
aloged, even less. While publishers are very pwte a/07*642*661*« _q rf _m dgl
tive of their names, catalogers are much less so. npcagqc; ' "camkcqg _I mrfcp
Aml gqgbcp rum pcampbg dmp inth@final paragrapkms | r _gl g md
K_blcgq _1b Mrfcp R_jeeq mdgyRfiePriayibe(or, rather,cerinly whimhbt) be
craft, published in 1971. One claims that the book able to solvethe metadata]problem to the satisfe-
it describes has been published by Ballantine Books, tion of scholars who have spent their lives wrestling
another that he publisher is Beagle Books. Is this with these very issues in one corner or another of
one book or two? This is a mystery, since Beagle the humanities. But tha®fine, because no one au
Books is not a known publisher. Only looking at side of Google really expects them to. The best the
the actual cover of the book will clear this up. The search giant can do is acknowledge and embrace
mmi gg ns jgqfch W @_j ] _lnk &t fhat iefow the RelvestMfost juriior (e — €1 ¢
Horror Collectml «* uf gaf _nnc_pa geMor dn_afcent and Subust guild of humanists,
mistakenly cataloged as a publisher name by a-ha and let its new colleagues parfjzate in the process
ried librarian. We also use publication years, ko of fixing and maintaining its metadata archive.fA
ume numbers, and other information. ter all, why should Googl® engineers be attentp
All that yields around 210 millior® but that in- ing to do art history? Why not just focus on giving
cludes microforms, audio recordings, videpsnaps new tools to actual historians, and let the.m do _their
_I'b mrfcp gqrsdd, Emmeljc _thng glhecrgsults pf aamore geg, rinclysive 4 i g
j gml « drcp cvajshbhgle j jmetafaja qjigaiion process gight neyqr pveal how
qcpg_jq aamslr dmp ms rman %OOksk Z‘fg geal Y In tae world, P“ffhey cpg_
b emtcpl keclr bmaskcl r tWOUOI aya I (Fttr'obof%nablin SChoraq‘SEg B
final count: P wolk Wit tHe ﬁlm'ary that 8ogie ishuil ng.

After we exclude serials, we can fingltount all the
books in the world. There are 129,864,880 of them.
At least until Sunday.

Always good to see the true digital triuphalists, as
gl K _spw K_pimugrx© amkkc]l
Lsl "cpe©g amknj gl rqgs8

Bah, his complaint was precisely the cof-date elt-

Gr ©q d am fechmicay qd ©w c | r gpcC| Vst aRydiénls BebpR fdke for keeping print new

egtecl r f c rgrjec md_ rfc qcna_mlclpq_,ngp@q: 8_npagﬁ<@mmj_@@,qnja_nge
md [/ 1. kgjj gml T mmi g g4g N §edhonwas inadturatapfl gia,f « g Qr g *c P sag
the Google post and says: _peskclr gd _lwmlc _ars_jjw
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is my primary source of information of all sorts. ki cbgr gml md @aK_b_kc @mt _pw, « G

ing this is polishing the brass on the Titanic. to be coordinated by uniform standards. An example

G rpsqr Emmejc©q amslr k_| Wwkthekindiody kcgokac qwnksmpecc rr fuifjcl wms

| trust old-tech g/stems. At least Google can direc form standards is Wiktionary (the lexical counte

ly compare text, for instance. THAT will let you part of Wikipedia). Unlike an encyclopedia, a

know if two books are the same, and the onlyae bgargml _pw gql © sqcdsj sl jcq

gml uc bgbl © bm rfgq ~cdmpd bgdcred_dgc 9dfic famdj sImModgv g
To which another commenter responds (in part): the first place. Someone has to spend a lot of money

i rm npmncpjw a _jme _ pcqgc_p
It® hard_ly elltlst torequest accurate metadata, euch know if Google understood that gorng into it.
as publishing date and author, and genre cateigor

zation which is not completely misleading and/or G bml Or pckck cp Lsl cpe nj
geared toward B&N stores. While massively efr mljw rf _r Emmejc @mmiq gq r
neous data may not be problematic for identifying r f _ r regparch djbrary He also discusses some of
and working_wi_th a single textit becomes extrere- the other problems with the scanned books.
ly problematic if one wants to do mass computation Interesting discussion, even if it largely covers
, :rf”alxze the bOdrz of work. ] I ©ground already covered . . . .
: ST i mugr X mc r sggc . r C
=P J At S5 akhAs i Buli—a S S

that data is useless. Get it?
Pc_bgle “mrf qgrmpgca* RICkq e slcgq gog |pew r@__rCJ_ngf« a
sonable estimate of the numbeof books Google  on December 4, 201@t Inside Higher Eds the last
might eventually be able to lay its hands on, using pre-decision item | tagged relating to libraries and
Emmej c ©Oq mu | bcdgl gr gml kand_ b2 rmmi *R<ngqamhpkrl_‘uj_vq r
somewhere between 116 million and 143 million. j _sl af md uf _r ©q | mu _jjchb
Or not. And that nobody in Google really believes retail and reading platform, and theute videoit drd
_lw I'sk>cp n_qr r fiableblt« ¢t was eallgd GepaleseBooks athe fme);
| could be wrong on that. Groq _jj _ ' msr afmgac Wms a
The trouble with Google Books read it anywhere on any device! Sounds pretty sweet.
This piece, published September 9, 2016n Salon Gr©q acpr _gljw rpsc rf _r rf
by Laura Miller, may seem a little belated, asitsssu  af mgac « k mpc isdysydur libmdryavitl *  r f |
tilte® « Fmu  p _k n_threatenctigschplagly ¢ gqr mpcb gl alBoumeopksa@pa- aj ms b
kggggml md r fc ®bharksrbacktg e gritly print badks ecdmd wholly irrelevant at this
Nunberg and the metadata flap. The second @ar nmg | r ' * |l b gl bccb 2pc_b gr
ep_nf pca_(ChEaricle &Fdm2@0p. 4600 & j r f msef 2 jkmgqr« kgefr f 1
j_rep* Kgjjcp Imrcqg mi_r gk s gdieqRlcobdusd ifeluddMiR ¢ 2T d
dmpk _rgml _pc_:k_gl q gl n_j —aFffr rfcw©tc bgegrgxcw ctcpw
Turns out the article is a somewhat belated-i er published that you may want to read can be

rcptgcu ugrf Lsl cpe~ Ufmpl&k@d&r%thﬁa@oﬂdarﬂiﬁeédanﬁ)\r\fhd?e._qC aj_qr
g p_pw« _r jc_qr rugacRgI B IFIRSA IS oy nF G a &P§
gmkc rgb grg G f_blor qgccl, égcgjjgml%g m%f evdly |tmcj)g 9

discussing one of the more egregrous errors, tagging
Henry James as the author dadame Bovary): (except implicitly, when it saysit will house your

, , entirelibraryy I m k _rrcp ufm wms _p
| thought it was a machine error, too, but Google broad claim. And, as Fister demonstrates in the rest
assured me that they had people doing this by md rfc amjskl* groeq | mr ctecl
hand. In some cases, they got their metadata from a )
provider in Armenia. They say that they want to The rest of the column deals withhat and an-
have a diversity ofsources to get a more complete agjj_pw ggqgqscqg, Gr©gq n- emmb

aj _gggdga_r gml d mp ctcpwteremt'mg.* s rf_r ©Oqg hsqgr qgjj w,

The metadata at the Harvard Library was done by With Google Settlement Rejected, Library Groups
hand by smart people who know how to catalog.

Ncmnjc _r Emmejc pc quKeepEgelon’ACC‘?%Scr©q apmuquspac
rfgq*« s rpididda._You agdgl are both r s Andthenitwas ove® _r ] qgr rfc E@Q r
gk _pr* ilmujcbec_"jc nmRcmnjdcc*c “lkmpG u_msnjlsbﬂ ©ufr_p’sqfr€'_-I¢nC| q
ther of us to do the skilled work of cataloging a 1890 cision in the fnal section of this roundup, but this
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piece and the next seem primarily focused o ter-tight from a legal perspectiveWhile it is not
brary issues and make more sense here. unheard of for parties to spend lots of money on
Josh Hadro wrote thissn March 24, 2011at Li- lost causes, the majority of commentators obviously

brary Journal He notes the background for libras feel that Google, the Athor® Guild and the Assde
ans and libraries: ation of American Publishers will not throw good

money after bad by filing an appeal.
What the vast majority of librarians hoped to see y yHing PP

out of this lawsuit was a precedersetting deterni- Rfc lcvr q C\l rcl ac gseecqr
nation on the fairuse right to index and search kgefr f_tec ccl lTctgll Qkgr
copyrighted materials (recalling the scope of the-i am perfectly willing to pile on to this band/agon,

itial complaint against Google). Barring that, most abandon my speculation about an appeal, and think
considered an acceptable consolation prize to be  about what other options the rejection might open

easy access to a fuext union archive of the - up« ?21b fc Imrcqg rfc a rg
rgml ©q npckgcp pcac_paf aghdrerédidteehdage tie ofphah warksissue B | T
would have provided. how to do that?

As of Tuesday, neither of those options are in thé o
fing. What librarians can look forward to instead: a
renewed commitment from library advocates to
make more content accessible to scholars and to the

general public, whether via an alternae sette- still protected by copyright but for which no rights

ment agreement or legislative recourse. ' :
i ) i holder can be found; ecess to these works is a o
Hadro discusses possible next steps and links t0  |em put Google is going to solve it. Now we cannot

The Google Books Settlementige librarians, cop-
right activists and even Congress a chance to sit back
and assume that orphan works was being dealt with.
Sure, we thought, there are millions of works that are

GBS March Madne$s« . pck _pi _ " | Gookt6lGodyle far b sol@tién, so it is worth revisiting

(originally from 2010, but with a new circle saying what a sensible solution might look like.

*Wms ?pc Fcpc«', Fc agr cquinf fSiould®Ehdider The Fobsibilig thata NN C _ ]

md Af gl ©q bcagqggml * _e- pcC QdgfaiivédolSich mddnot BeGithdr therdsEpla MP |

sumption of the longdelayed trial. He says most tical or the most desirable way to resolve the issue

sources thought the likelihood was in that order, but of access to orphan works. The orphan works bill

that JamesGrimmelmann believes a revised setil that came closest to passing a few years ago was

ment was most appealing. hardly ideal, since it would have created reqeir
F_bpm osmrcqg gmkc i cw pPets goihpyilengome andpvag ipiranidng @

better off reading them at.d With regard to the a- measure of extra protection from copyright liability.

A good bill that really addresses the orphan works
problem is probably both hard to conceive andhu
likely to pass. So what alternatives short of a legisl
tive solution might we conside?

The obvious answer is fair use, since mostopr
posals for orphan works solutions would essentially
codify a fair use analysis. Fair use, after all, is really
an assessment of risk, since its goal is too reuse

phan works issue, now back in the hands of legisl
tors, he concludes:

While librarians recognize tht legislative attention
to the orphan works issue has the greatest potential
benefits, many are wary of the long timelines-i
volved in such endeavors and the very real danger of
opposition from any number of industry interests.

Piling on content in a way that wards off litigation. Té Can-
Dgl _jjw dmp rfgq gadMarchml * grdsfoRalpldfosals ardut|orphRKv@rksfwould
26, 2011 at Scholarly Communications @ Duk have simply reduced the damages available & d
ther Smith follows a very different set of commeant fined situations, thus also having as a primary pu
tors than Hadro, or the sSeqgc md 2 k mqg r pagentfe peductien ©f the risk of litigation. Careful
changed rapidly: thinking about projects like mass digitization of @

phan works can accomplish the same goal byl-ba
ancing analysis of the public domain, permissions
where they are possible and needed, and a red¢ogn
tion that for truly orphan works, the fair use ang
ment is much stronger since there is no market that
can be farmed by the reuse.

| have been interested to see that no one else whose
comments | have seen seems to think that an appeal
is likely. Indeed, | draw that conclusion entirely from
the absolute silence | find about that option, while
there is much discussion of other possibilities.

| imagine the reason for this is the strong sense that
the rejection was, as Prof. Pamela Samuelson puts it ~ The rest of the piece discusses how orphan works

in this interview, the only conceivable ruling that kgefr ~c¢ bc_jr wugrf ml _ d
the judge could have made and that it is quiteaw read it in the original. Could it plausibly work in the
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absence of legislation? Well, Smitis a lawyer and
many times as knowledgédde about copyright as |
amsj b ct cp pointyoutqhms aBee) j h

Authors and Publishers

Just a few items here from the specific perspectives
of authors (not necessarily the Authors Guild) and
publishers.

ggqgl ©r hsgr Emmejc®©q qcrrjckecl
settlement, for sure, but it is equally a settlement

wr}ich is in the interests of publishers, authorsi-|

braries, and, | believe, thgeneral public. We also

felt that while the groups that had negotiated thetse

tlement had done a remarkable job in negotiating it,

they were falling short in explaining and promoting

gr, Rfmgc ufm f_b Il cemrg_rch
be coming forward tocorrect misunderstandings and

S

OTT3A 0&ITAUH UBdI »0H 00 Auwpgtit Fogp pppreciafe thah aitek revgg,sloggeq ¢
Viewpoint through two and a half years of negotiation, they

¢ | | mustrgkﬁve gﬂishsad the [%rosg%clt of putting it to the
Rtggq ngcac gq _ g GCtgc%ide n fol' Y $hdi Bife. Bt th@ Valulinfe@ded” Npcaq

president (Tim Barton) and general counsel (Barbara
Cohen) by Mary Minow, appearingin September
2009 at Copyright & Fair Usea Stanford University
Jg p_pgcqg qgr «Cg&I raadkr, youmsa® p
be aware of Oxford University Press (OUP$ ane of
three plaintiffs in the Georgia State University c&e
a university agency that sues other universities on
behalf of copyright maximalism. This interview, of
course, was on an entirely different topic.

OUR, not an AAP member, came out in support
of the settlement. Says Barton (in part):

When we did understand[the settlement] what
made it in the end straightforward for us to support
the settlement was the almost unimaginable access
that it will enable to millions of works that were
lost to readersand scholars and which, without the
settlement, were likely to remain so. We had been
working on a project at OUP to bring our own out
of-print books back to life, and we were aware of
the very considerable difficulties and costs involved
in doing so. Fromthese efforts at digitizing our
backlist, we saw that only an entity such as Google
would take on the risks and make the investments
needed to bring these millions of books back to life.
This is because Google wants to make its search
engine as useful apossible, in order to secureca
vertising revenues, and so it can justify the major
costs: publishers cannot make anything like the
same level of return on selling their owbf-print
backlist as Google can in securing revenues aga r
sult of returning the kest quality searches.

After this love letter to Google, Barton comes out
swinging at settlement opponents in explaining why
OUP publicly supported a settlement that it wanted
gknpmtcb &gl u_wq rf _r
We decided that we should publicly vo& our sip-
port for a number of reasons, including what | view

was filled by outspoken critics, some of whom
seemed to have vested interests in scuttling the- se
tlement. Underlying a growing chorus of criticism,

C we_heajpd ¢epeatdd mipunderstandings about thé- se
tlement, as well as a visceral fear of something that
seemed to be for Gogle. But, as | mention above,
the settlement was negotiated by authors, publishers
and libraries too, and it promises tangible and sigmni
icant benefits for these groups as well.

Gok Imr mlc ufm c_ecpjw qgrgal
parapet, but | was quite @ncerned that, if people

did not step forward to voice support for the se

tlement, it might fail. And that would serve no one

cvacnr Emmej c®©g amkncrgr mpgq,

Rf ¢c qcrrjckeclr u_qgq | cemrg_r
Rf _r©q rfc dgpgr GOt lwedf c_ pb
in settlement negotiations.

The discussion turns to antitrust, where Barton
disclaims special knowledg® and then Barton poe
poos the possibility that the institutional subsap-
tion price would be too high. He makes much of
that Single Free Terminal impublic libraries as a-
suring that Google (and its publisher partners)
uml ©r emsec, Wms a _ | pc_b r
have to balance it against publisher records in
chaming just a little more than the market will bear

dmp jg p_pw gs qgapgnrgmlqgj
Regpbgl e mpnf | umpig* rfec
revealing statement:
But an imperfection | see relating to orphan works
is that, at least immediately following the sett
ment, Google alone has the ability to exploitro
&lan works, when even the original_publigirs of
P s&WorksGwif dhdre-nPstich riyht.
If a publisherhasrights inanoutof-n pgl r = mmi *

~q nmmp “p_lbgle md rfaggqg n&tca]n pﬁplga[g.c!ﬁ tbose_rlghtsah@\fegevqgﬂqﬁg }h%
gcrrjckeclr, « Gr ggq I mr q S@Jﬂﬂgr,gtt?eggutglsht,%@hgqld npthaye specialjrighis ¢ g
been especially cautio® skeptical eve® in con- _r rf_r nmglr, Gd nshghgqgfcp
sidering something that sounds as if it isi$t for the amlrp_arq f _tec pctcpqggml aj
benefit of a company as powerful as Google. But this rf _r ©q bgddcpclr gggsc,
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Rf cpc©g kmpc fcpc* _1D
later Barton repeats his claim that libraries were- d
rectly involved in the GBS negotiations:

The interests of libraries, too, & to have been
well represente® no surprise, as they wereni
volved in the Google Library Project from the start
and were at the negotiating table.

Why have | never heard this from anybody else?
Why do | doubt it?

Amazon Accuses Someone Else of Monopgolizin
Bookselling

This item is an institutional statement from the é
thors Guild, posted September 2, 2008n the AG
uc ggrc* _|Ib gq_wqg ?E bygq
tgmsqg« _drcp ?k_xml dgjchb

Amazor® hypocrisy is breathtakinglt dominates

online bookselling and the fledgling @ook indus-

try. At this moment it® trying to cement its cotrol

of the ebook industry by routinely selling ebooks

at a losslt won®do that forever, of courseEvenu-

ally, when enough readers are locked in to itsrki

dle, everyone in the industry expects Amazon to

squeeze publishers and author§he results cold

be devastating fothe economics of authorship.

a

?drcp cvnj gl gle r -bf-prnt
"mmi g« &l mr osgrc rpsc’
I m cvajsqgtc pgefraqg
osgrc rpsc' _I'b amlajsbcg
whelmgl e gl rcpcqgr gl

No further comment.

E©Q artigld is a%:tuaflx
* that $pacé tak¥rflup

f _t gl esaysficBS Wotilthdt hatekr&shited in_d IMAPN bk O
rather a commercial enterprise. Worth readiftgand

benefitgs,na<closgr examination of the fineedptailsnof q
the proposed GBS settlement should give academic
authors some pause. The interests of aealc au-

thors were not adequately represented during the
negotiations that yielded the proposed settlement.
Especially troublesome are provisions in the gor
posed settlement are the lack of meaningful rco
straints on the pricing of institutional subscriptions

and the plan for disposing of revenues derived from
rfc amkkcpag_jgx_rgmln md
claimed books. The Article also raises concerns
_msr ufcrfcp rfc n_prgcq®© |
GBS to be a universal digital library are beingn-u
dermined by their own withdrawals of books from

the regime the settlement would establish. Finally,
tRe Bl Sufgbs® dhandedhat$Hould bePmade fo ©
the_propofed setfemeft fo mBkE i€ fir reason@®fe 8
and adequate to the academic authors whose works
make upa substantial proportion of the GBS corpus.
Even with these modifications, however, there are-s
rious questions about whether the class defined in
the PASA can be certified consistent with Rule 23,
whether the settlement is otherwise compliant with
Rule 23 whether the settlement is consistent with
the antitrust laws, and whether approval of this tse
tlement is an appropriate exercise of judicial power.

M% pagedN8nb (roughly half
with MAE thah 128 BStotls), € ¢ T

2 m

m

s | b crhlowed b§ a list ®ffagalefnie bhuthsrs who dbjéctBd | m!

m*B&O, Nnéro§a f_glcbkpddcgl

«

Gr©q glrcpcqgrgle rf _r &do6dprédarsoftatReGinaldécisioht ¢ b rm r f c
settlement includesnothingthat directly reflects the
rejection of the settlement. Just not theealthough 1 housands afuthors opt out of Google book
sl bcp 2Npcqgq Pcgmspsate« Seflemeetoq jgli rm rfec
ment Website (not an AG site), which includes a  This last piece is by Alison Floodposted February
two-sentence statemertn the rejection. 23, 2010at The GuardianThe subtitle (or deck or
Academic Author Objections to the Google Book Whateveri©®©q a _j j cb"' 8
Search Settlement Some 6,500 writers, from Thomas Pynchon tof-Je
Rf _r©q rfc rgrjc md M kc jfrey Arer, lhavecoptep mut @ Googieconravgs * n s
lished in the Journal of Telecommunications and High  sial plan to digitise millions of books
Technology Lawand deposited in SSRNN February Rf roq rfc ampc md rfc- gqrmj
16,2010 Gr@gec OBD, FcpcOq phdwh authordwh® cpd dlit (in some cases their
This Article explains the genesis of the Google Book  estdes opted out). It quotes a few authors, including
Search (GBS) project and the copyright infringement  this surprising comment from Gwyneth Jones (who
lawsuit c_haIIenglng it that the litigants now vgh to mnrcb msr 2aml rfc bt gac mc
settle with a comprehensive restructuring of the -
market for digital books. At first blush, the set Then | was inspired to read the small print too, and |
ment seems to be a wiwin-win, as it will make mi- bgbl © jgic uf_r G dmslb, Ei
lions of books more available to the public, result in f_glcbspmnwpgefr j_u ml grgqg
new streams of revenues for authors and fiishers, plan, unilaterally, to take ownership away from the
and give Google a chance to recoup its investment in upgrcp* _Ib rfc mulcpqfgn bn

scanning millions of books. Notwithstanding these (fat chance!) but to a giant profimaking corporation.

Cites & Insights August2012 49


http://authorsguild.org/advocacy/articles/amazon-accuses-someone-else-of-monopolizing.html
http://www.googlebooksettlement.com/
http://www.googlebooksettlement.com/
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1553894
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1553894
http://www.guardian.co.uk/books/2010/feb/23/authors-opt-out-google-book-settlement
http://www.guardian.co.uk/books/2010/feb/23/authors-opt-out-google-book-settlement

Take ownership away from the writéd R f

rfc kmpec cvrpckc pec_

ing because Jones is one who makes most of her
pcaclr I mtcjg _t_gj_"1jec
bmaskclr dmpk_r« _|I b q_
f _pk _r _jj,« Mf* I b
GBSumsj b amgr rfck

nmglr md clrpwr« wufgaf

analysis of the $125 million settlement plan.

Class and Standing

Now we turn to the situation after Judge Chin e-
jected GBS2 (although the section following thi
one includes one earlier item). Most items here are
by James Grimmelmann posting dthe Laboratar
um, and all items in this section appeared within the
last eight months (that is, the earliest is from &
ack cp O0O* O. /1",
which Google is willing to at least indirectly cont-
dict itself, now that the settlement is off the table.

Google Moves to Dismiss

Grimmelmann leads off with a great first paragraph
in this December 22, 201The Laboratoriuntem:

Google gave me an early Christmas present today: a
motion to dismiss the Authors Guild as a plaintiff
from its case against Google, with plenty of interesting
legal details to unwrap. The matih also seeks to have
the American Society of Media Photographers and
mrfcp tggs _j _prggqrq®
suit against Google. If granted, the motion would
leave behind only individual artists and authors in the
two lawsuits against GooglaMe have the full motion
and supporting materialgt the Public Index all of the
legal argument is irthe supporting brief

This is all about associational standi@whether
AG and other groups can legitimately sue Google.
The reason why not is simple. Ordinarily, only the

person who has allegedly been injured by theed
fendant® actions ha$standing« to sue. If [en out-

Gr @tp g |

epms

_ of©q defehse for that book. And then Grimmelmann
b gl esfartamdvindes@@uch fGrth@tgnustqyiote direayk: r ¢ p ¢ q

Emmej c ©q pe $)fkthesterpaqntsmbn- “mr f .
dmpcgPgice, Murkhc g8l afmdp rim

WQbrleiaeffecftl\lély\/assé?tﬁhat%@lmghtﬂ sitjatentfor | m
r f ooks i@ tarpl in a bog ugder a swantp shioddgal ms e f
acddca ringoty. ¢'gu want {o sne us @s kneassociation, it dsks?g p
g drine. Juist sqgtlout whpowng erights éhroughaum| mk g a

the publishing industry first. Get back to us when

wms ©pc bmlc, &Gl ml c reqncag_|j
ing, Google quotes guides published by the Authors

Guild and the ASMP to make its point that book-I

censing is complicated andhessy.)

As for fair use, it helps to think of this motion as a
rp_gjcp dmp Emmej c©q mnnmqggr g
coming to a courthouse near you in January. Google
_pescqg rf _r rfc 2glbgtgbs_jg
by fair use will vary extensivelyrom book to book

Bng Brivétkr td artviork. ISéhe BoBkS arel cfedtive;C vV I C |
some are more informational. Some are in print;

some are out of print. Expect to see a more detailed

version of this argument rolled out in January,

when Google argues that the class of iigff au-

thors is simply too diverse to litigate as a group.

Good stuff.

Who Speaks for Copyright Owners?

This December 30, 2011 posat The Laboratorium

grows out of comments on the previous post
g% — 9P, j W mI e

h'the orlglﬁarm I%ve one egrfn statement glven

hlstory of the case:

In part, this is due to the usual skepticism that a&i

es whenever lawyers make apparently imgistent
arguments.2The vase was either already broken
when you gave it to me, or | returned it in perfect
condition« never goes over wed even though it
may be the safest response a lawyer can give before
the other side has informed hewhichvase her dt

ent is accused of breaking.

raged at the putrid food you were served at Burger Qcrrgle _qggbec Emmej c©q gl ar
Lord, | canBjust rush off to court to sue Burger | mrcqg rf_r rfc qgs qr _lrgtec
Lord. 1t® your call whether to sue them, not mine, bm wugrf " mmi q precedurdlduestiorf _r r
and if you do, you need to direct the lawsuit you "mgj q bmul rm rfc nmqr©q r gt
self. My outrage doesh give me standing; your is entitled to speakd mp amnwpgefr mul cp
food poisoning does. oneansweR«ml j w gl bgtgbs j amnwry

The associational exception is how the Sierra Club gnc _ i d mp ® wunsatidfaqtaryj forcag least

can sue: Because its members have standing. Googlethree reasons:

arguesnow that associational standing is inappr First, we doit knowwhat the law is on all sorts of

priate in this case, given that (Google believes) a  ssyes. A copyright statute written without compi

judgment on infringement requires deciding both ers ckarly in mind, and with digitization clearly not

whether the author actually holds rights for ete gl kglb* qgqgknjw bmcqgl © cvnj

tronic publishing and whether Google has a fair use rights of owners and readers are in many cases. Fair
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sqc©q " mslb_pw gq
jg p_pw pgefrqg f _qg
Second,as the frequently dismissed prospect of-i
dividual author lawsuits against Google deme
strates, individual owners would be at a severe
disadvantage trying to sort out their rights if they
were entirely on their own. They needomething
better than the ridnt to sue Googleseriatim each
running up million-dollar legal bills. That sore-
thing could be class actions, it could be suits by
publishers who hold large portfolios of rights, it
could be setting precedents that other copyright
owners could us® but there has to besomething
The possibility of mass infringement requires some
possibility of mass response.

And third, in some cases, too many widely g
persed rights lead to chaos, confusion, and impo
erishment. The classic parable here is that if an
airplane at 35,000 feet trespassed on each house it

djcu mtcp* _gp rp_tcij
Epgkkcj k_11 l mu q_wqg rf _
cv_knjc« _Ib &d_p rmm

The class action certification that the Authors Guild
now seeks would let it spak on behalf of all book
authors to stop Googl® book scanning. And th&
actually more or less how the HathiTrust suit
against the library partners works, as well. Even
though that® not a class action, the injunction it
seeks is®limited to the handiul of authors whaee
suing. Instead, the Authors Guild wants the entire
HathiTrust database impounded so no one cac-a
cess it. In effect, ® asking, on behalf of all cop
right owners, to have the HathiTrust database shut
down. Some of them are presumabgager to have
their works included.

gl r cl r g mhumbej ofvnonfiction kookd onra fvatiety gfasubjects, md
“camkec

gll @alj rsbligd @ml__ | jmuw ¢ pg ,ms e-L miges nm
se three are academic authors. Their books are aimed
at a popular, rather than an academic, audience. As
professional writers, their motivations and interests
in having their books published would understarad

bly be different, and likelymore commercial, than
those of academic scholars. Hence, our concern is
that these three do not share the academic interests
that are typical of authors of books in research |
brary collections. As we explain further below, the
clearest indication that tle named plaintiffs do not
share the same priorities typical of academic authors
is their insistence on pursuing this litigation.

One more quote (also quoted in full by Rapp):

It bears mentioning that despite our having raised
numerous objections and conces about the po-
posed settlement in a very public way by putting
them in the court record, none of us has beenreo

ums j RactedCby 3hk Prapdsed cldssC representatives, the

r AutBo@Quildu or the latvyers whawant tp loe kéec

' p mignated as plass cougsel rtogagkl for @ur ojmn

about what our interests are, whether to pursue this
litigation, what relief to seek, on what terms to se
tle it, or anything else.

auUc pcnpcqgclr wms, Uc f _tec
f _tc rm g_w, « Qmsl bg pgefr
GBS: A Matter of Standing and Tlass

Certification Fight

Back to James Grimmelmann arithe Laboratorium

dmp rum nmgrqgq* rfc dopgr &
February 26,2012 r f c gcaml b tif&2 Rf ¢
a_r gml o Wadhrd«2012 As with other

Grimmelmann posts, Icouldlegally quote the entire
pastp (hé wripes unbeg & €C BY license), but that

Academics Object to Class Certification in Googleseems lile overkill and a distraction, since Gm-

Rf cpc©q kmpc fcpc9 ucjj
Books Case
Gr©q | mr hsqr Emmej c

to claim class sanding, athis February 16, 2012
David Rapp article atibrary Journabq @ Rf c
Qf gdr« k_icq ajc_p, We- g *
elson, this time with aletter signed by more than 80
~a_bckgaq 2@ _qgqgcprgle rf
I mr "¢ glajsbcb g n
The letter also makes an taresting claim:

We believe that our works of scholarship are more

typical of the contents of research library collections

than works of the three named plaintiffs in this case.

@crrw Kgjcg gq rfec
books. Jim Bouton is a formebpaseball pitcher who
has written both fiction and nonfiction books based
on his experiences as a baseball player. Joseph
Goulden is a professional writer who has written a

u f meSing gomments. 5 g

r

kcjk _I'Il ©g _ | cjmosclrrupgr

) , gf msj bl ©r " ¢

Thé first post deals with arguments raised in
g0 rgh&arringf, on standing in the Google Books and

E%”lEI’I‘@S[S Quits. First, iGooglesayg that éh]e Cy)pQ K

right Act specificallyprohibits associational stasr ~ —
4l e.a Rkga®d s+ fanp'qC EqR P bl
FRd_i 1 3mMngwpged s Ap A€ Br ¢mIE
ticular claims related to fair use and ownership.

Pce pbgle d_gp sgc _|I b I
raises ctual issues that vary from book to book,
Grimmelmann says:

_sr f mp |@wstteptitat dt thip ohgdio® avieryif the gairuse© g

case varies from book to book, @ quite possible
that some broad lumping (e.g. books in print and
books out of print) will suffice. You do®necessar

ly need to bring every author individually into
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court to decide whether, say, snippet display otfi
tion is or isn®fair use.

Regarding ownership, Grimmelmann notes that
E mme lprief @aps a nice job of using the assaei
rgml g© mul
plex book copyright licensing is and finds this the
a eqgrescb n_pr md
F_rfgRpsaqr b g q a s gqtg(gthough
definitely related) case.

The second post relates to certification rather
rf _| _ggmag_rgml _|j qr _
asserts it should be certified to represent:

All persons residing in the United States who hold a
United States cowright interest in one or more
Books reproduced by Google as part of its Library
Project, who are either (a) natural persons who are
authors of such Books or (b) natural persons, fam
ly trusts or sole proprietorships who are heirs, su
cessors in interest 0 assigns of such authors.
a @mmi q« k c _-léngth book gublished in |
the English language and registered with the United
States Copyright Office within three months after
its first publication.

?E qspc _q f cj myirenestsy Nogr

apparently, does it represent at least 80 academic
authors (see the preceding story). Grimmelmann

notes why class certification is so important:

While the lawsuit could in theory go forward even
without the class, it would be far less viable in pra
tice. Theprospect of a huge financial recovery both
gives the Authors Guild more leverage against
Google and makes its lawyers more willing to work
on a contingency basis. So fighting class certfic
tion is a nolose proposition for Google: in the best
case, the ase goes away, and in the worst, it would
still have to litigate the fair use issue anyway.

Emmejc bgb gmkcrfgle
expert $100,000 tosurveyauthors:

The survey shows that fifyeight percent of authors
affirmatively approve othe inclusion of their books
in snippet view; fourteen percent affirmativelym
pose that inclusion; and twenteight percent ne
ther approve nor disapproveld. at 14. Fortyfive
percent believe inclusion in snippet view helps sales
of their books; four gercent believe it harms those
sales; and fiftyone percent believe it has no effect
one way or the otherld. Nineteen percent believe
inclusion in snippet view advances their economic
interests more generally; eight percent believe it
harms those interest; and seventfour percent ke-
lieve it has no effect one way or the othed.

So most authorsvhen asked disagree with AGni
teresting.

aqs

amnwpgefr mes gjbfed, 2018 teéhblitisSaGrifid® _d IC_

Emme j c Qifte howRi@ youftelly feel adBitithis? Mk g r
rf _Fre©a) my c g9 HE Q!

Il bg

Court Says Authors Guild Has Standing To Sue

Over Google Books, Despite It Not Representing
Authors Views

If you think the title of this Mike Masnick poston

img &M cp

© ¢ unfodunagel 8 n # ,d <« n}IEc o
rfc

pc_

rfg hsqgr
Af gl ©q
gues with it:

If the court is going to lump_different groups of &

th&s into FaifieRert Eafhps,thdh EHduldiR BaBhSon
those groups create their own class action suita; r
ther than putting them all under the Authors
Guild® umbrella? No one is arguing that there c@n
be a class action lawsuit if the relevant class & a
sembled. Ther@®@just a big qestion over whether or
not the Authors Guild really represents the interests
of the people included in the classes. And the judge
doesrPreally address that question, other than to
say those who do®have a problem with Google
Books can more or less oftut of the class.

And adds:

MI mlc nmglr* fmuctcp*
P réake Befisét whly did Google wait so long to challenge
rfc ?srfmpg Esgjb©g qr I bgle,
have been going on for many, many years. It does
seem a little off to fié this particular point so late.
Ucjj* gqcc* Emmejc bgbl ©r u_
uf cl rf _r gr I bgle umsjb f_
bt _1r _ecj Kcqgl gai amlrgl sci
In the long run, | still think any result only ends up
harming the Authors Guild. They are shwing them-
selves to be antinnovation luddites who disregard
the interests of the majority of their members, while
grandstanding against any new technology thap-u
ends the old publishegatekeeper model. That may
n pecukefulj fow so@ej big tnamp aubhorsgtheypree g b |

rf r

r fc h

sent®qgl ac gr ©q _jj S msr i ccno
dpmk I cu _srfmpg* ~sr gr©q I m
Wow. Luddites, grandstanding, keeping out new
authors, and disregarding the majoritgf their men-
bers Who knew? (A comment attempts to support
rf _r mpgrw md rfcgp kck > cpaqg

Google survey of autho® but that survey was of

800 authors, not 800 Authors Guild members. Still,
Masnick® in the comment strear® uses this survey

md 6. _srfmpq ufm ucpcl ©r
membership as direct suppt of a claim that a na-

jority of Authors Guild members support GBS.)

Three More from Grimmelmann

That Masnick post is a little out of chronological
order. Filling in the pieces, here are three James
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Grimmelmann posts affThe Laboratoriu® 2 E @Q8 Rmto the secondtem (the recap of oral ang-

Certify _  Ajondgik4, 20120 2 E@Q8u-Mpk¢l rPgp'e* GOk k mdeprthe wostasrem!| r g |
kclr Pan aMayn4d« 2012 ' b 2@2Emmeglcr camongrqgl e gqgskk_pw md uf _i
Clagq q A Cc pon Mday 8lc¢ 215)]«2(If Grimmelmann general observations, deliberately separated from the
bcjg cp_rcjw bpmnncb 2 E @3kofhis commefits by a horaogpthl rute (naBesaré g | i
fc©q pgefr8 Gr u_q | m | oflpepglepvho arguedsduringBh@kearingy g ac r f _
was no longer on theable.) 5

i ) ] ) dcu ecl cp_j m - qcpt_rgmlq,
In the first piece, Grimmelmann admits he oscqrgml g ucpc rfmsefrdsj, F
finds the arguments for and against class cert#fic the parties on their weak spots; his questions were
rgmil a jgrrjc _lrgajbgk _ acteagladirested 6 clarifying vtheresthg geg ageasoff p ¢ ¢
jections to certification: dispute were. Second, at least from the perspective
il Unrepresentative PlaintiffsHere Google notes md gmkecmlc ufm u_ql Gesegl rf
its survey (which started wh 142,000 pb- was weltargued on both sides. Zack and McGuire

seem to have a slightly easier case on these- m

lished authors, tried to reach 10,000 of them ' :
tions, and they extracted some concessmns from

and 5,000 by ema® and ultimately got 880 e-

\ B.s C ugrf Hsbec I©q fcjr
gnmiqeq’  _q q_wgle rf_r RREE K0k BRG nd Hrd Rdwr
favor the lawsui® and the plaintiffs say the argued kind thatone would expect from a real pro.
gsptcw©q dj _ucb _I b gp f mqgc

c r
P |J1ll’d thé” partles danced a bitaround one of the

academic autha? Well, one of the plaintiffs is
key questions: what, precisely, is the allegediy-i

the widow of an academic, and she knowsaac

bckga srfmpq P p c fringin conduct fo, wh|ch the Autho Gé;ulld seeks
2 E Kkeik 11 - a \— te hoI éoo Ie |a I tbone%ondt
P9 C|] K _ q_wq g q_ol rfc
n_rpmlgxgle*« ufgaf qcc J]mscran:Qb(?lrrmd B ‘mm|, X
U Copyright Ownership Here, Grimmelmann but in other briefs and arguments, the Authors
does find the response convincin@ that Guild has framed the case as being about the mass
Emmej c©q aj_gkcb amknj c scaming,thedistibutionofcopies tb Itbreries, and
mine the lawsuit. the secuity risks of holding a complete corpus.
i Fair Use Google offered a few examples of This is presumaply going to be serted out sooner or
what seems likely to be its fair use defer®e later, quite possibly by Judge Chin himself.
the distinctions among books that make an Gr©q f_pb rm npcbgar mf _r ug
overall decision unfai® and Grimmelmann formed read is that today was a tactical victory for the
igl ©r gknpcqggcbh8 2 Rfcqc p'%”@f%tf(rﬁnl‘erlcf @Bﬁlp@r q”qdldclo _oat
jw qrpgic kc _ g todhe a-j j npmac

But tﬁat may not be strateglcally S|gn|f|cant the case is
cIearIy headlng towards the real battle over fair use,
bl ©r . ecr rQuidsigtcl gc r

ticle itself to see the examples and more
(much more) of what Grimmelmann has to

say.Rf c | _e_gl~ rfgaq gaq _ m%cﬁtt?y Fﬂ”nﬂrg\/ed rpsl posﬂmﬂ”n Eerms disel
fmsqgcqg« qggrs_rgml* 9 SudgeChinbllits claith Baflscanning B ihdexihgis ©
nj_glrgddgq p cgnml gc - 8 unfair. That may just indicate that Judge Chin, quite
Rfc nj _glrgddg®© pcnjw f cpc preperly is foayded an phe grocediral motidRfeet d gt ¢
pages in which they discuss fair use and common rently in front of him. Or it could be a sign that the
guestions are partly an argument that thesappos- ?srfmpq Esgjb bmcgl ©r v.f _t c ¢
edly factspecific questions can indeed be resolved er to hit the nofair-use target.
on a classwide basis. But much of the discussion is Qr _w rslch |

taken up with arguments on the merits: that what

Google is doing is categorically, across the board, Rfc rfgpb nmqgr pcamsl rq H
sl d_gp, aRfcpc _pc b rprsp_eal bggaks _bcaogsqgegamlg rm _j |
fcpc*« gcckg rm "¢ rfc kcrepresentcits mémbe® and toccertifyf &class _ca-C

against Google is so OVGFW_he|min9 in each anceev sisting of all authors with books scanned by Google.

pw glbgtgbs_ —_qc, « (He did the same for ASMP, the American Society of
MI T j _lact Epgkkcj k _1 | Melia#&hotographegrk tpicg parallé kwspitcwhich,
sympathetlc to the class certification motion than | among other things, deals with theoversof many
cvncarchb rm "¢, « of those books.)
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This story is interestingfor several reasons.
Grimmelmann thinks that the opinion should worry
Google a little, and elaborates on the pragmatism
and how it might benefit Google as well:

Yes, some authors will have assigned away theimeo
plete copyright interests, retaining naoyalty rights,
_I'b rfcpcdmpc ugjj I mr
standing to sue. But it will be much easier to ask-a
thors to produce their contracts to show that their
books are included in the class than to force them to
sue Google individually. Thigportion of the opinion
offers Google its best news of the day, | think: the
company could throw some serious sand into the class
action gears by making thousands or millions ofia
thors pull their contracts out of the closet.

As for fair use, Grimmelmann dotes directly from
the opinion:

While different classes of works may require diffe
clr rpc_rkclr dmp
use analysis does not require individual participation
of association members. The differences that Google
highlights may be accommodated by grouping ass
ciation members and their respective works into
subgroups. For example, in the Authors Guildca
tion, the Court could create subgroups for fiction,
non-fiction, poetry, and cookbooks. In the ASMRca
tion, it could separatephotographs from illusta-
tions. The Court could effectively assess the merits of
the fairuse defense with respect to each of thesé ca
egories without conducting an evaluation of each-i
dividual work. In light of the commonalities among
large groups of wiks, individualized analysis would
be unnecessarily burdensome and duplicative.

Fc amkkclrqg 2@k _icaq
with more material that he thinks Google should
find worrisome. And concludes:

This is not at all a decision on the merits. But i$
still a very big deal, because it means that there will
be a decision on the merits. The case is now défin
tively headed towards the gigantic fair use sko
down everyone expected when it was filed in 2005.
Google remains confident of its fair use cadeam
sure, as the Authors Guild remains confident of its
no-fair-use case. In the next few months, we will
see the details.

Point to the plaintiffs.

The Future

This last group is mostly items that look to theut
ture of the Google (and related) lawsuits &it Judge
Af gl ©q p c h® except fol therfirdt, WBIidQ
assumed that GB&ouldbe approved.

* cily Fethe tweintydaggp ¢ r

qc | g cSheplsg saysdlatly;

5 Ways The Google Book Settlement Will Change

the Future of Reading

This moderately long (for online) story by Annalee

Newitz appearedApril 2, 2010 at i09. The author

says the story breaks down all the complexities of

E@Q _I'b 2rfc dsrspc md =~ mmi
ma £ dmppgéante@itr f kK mq r
in how we deal with copyright in the world of pt-

jggfgle« _|I b npmtgbcqg _ jgr
Copyright Term Extension Act (the Sonny Bono
2ar ' * aj _gkglaeebirtfitoaloosety r _a
organized but powerful movement of copyght re-
formists« GOb qgseecaqr rf _ro©q up
Copyright reformers were aroundlong before
1998 I b dmp Aanmucpds]| k mt

astonishingly lacking in accomplishments. Scm
how, though, this copyright reform leads to GBS:
One of the bag injunctions of copyright reform is

rfc-nspnmgdag pmd windpgmssgqespe*wfcltd _gpc

from an admirable Google project aimed at sharing

the knowledge from research libraries with the world.
The next paragraph, in noting what Google Book
Search would ogjinally have done in terms of full
text searching and snippet views, makes this &at
ment that simply does not follow?The Mickey
Mouse Protection Act may have stalled the growth
of the public domain, but the compan® Google
Book Search project would bamen it« L m* gmpp
but making books searchable does not place them in
the public domain.

Interestingly, although Newitz says that GBS

had not yet been approved and might be revised,

Rf cl dmj j mug
That said, the GBSvill ultimately 2turn copyright

on its headi as critics like Ursula Le Guin have
said. And that will change the way you find and
read books. Her®@ how.

Um, no. Newitz at that point is providing 100% s

surance that GBS would be approved; otherwise, the

cknf _qggxcb 2ugjj« gq | mlqgcl ¢
Then come the five ways GBS would have

aaf |l ecb rfc dsrspc md

lot they are! Boldface sentences from the headings;

my notes (such as they are) in normal type.

i It may become harder to get information
online about books from writers ya love.
Huh? Well, see, thousands of authors opted
out. (Mandatory Le Guin quote follows.) The
argument here is that books by those authors

pc_b

ugj j "c 2glapc_qglejw f _pt
_ " msr« ~ca_sqgc* G escqqg*
_lw " mmi q r flly readablp dnl ©r uf
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misunderstand the present.

Emmej c @mmi g, Rfcpcs©q k npio agfeamentratherithen an épiut orte.grhis
asgqgml ©g amknj ga_r cb myouldglasioydts afrgcliorto beth siges, & Helieve,

rf _r GO©jj lccb rm pcdcp SEeswould exglyde the gpility tp Gé<p|0'hpﬁ0@a@ i,
Gr©q _ jgrrjc rmm “gx_p pvx@rksd rﬂput fhat huge financial opportunity, |

You will find yourself reading free books mborrfgli gcrrjckelr gg um
online, by authors who have idappeared. A§|de from reformmg the settlement agreeme_nt in

And Google will make money when you do this way so that it could be approved by Jud@hin,

Rf g q n_pr oq igrrijoc aj the parties have two other ptlor®contlnue the W
- a T o?gmaﬁ |%d2m n or—a al th;‘ tl%n of the age .
rfepe _pe *_r je_dar _ Kook & B ol oith secthSUdrd
without supporting evidence) but | wonder tive to both parties at this point. Both would risk
about some of the details offered. losing, of course, but more to the point, aither
Google will be competing with Appleand would have much to gain, at least not in comparison
Amazon and everybody else to be youa-f to the huge profit opportunity they think they have
vorite online bookseller A long discussion found in settlement. So | believe both sides will resist
that is generally reasonably sound. But then: either returning to the original issue or reformulating
Libraries and bookstores will be the same the agreement in the way the Jgd suggests and will

thing.Dmj j mucb ~w 2Sjrgk_r d”gt%d appgal his ?ecﬁ'ﬂ?n{@ﬂ”%m preserve that
has done is transform libraries into agreement more or less as it sta
bmmi qr Bulshiy, GOk qmppw* “Rfr_rQad (leggr nkgy rfgleqg f_tec

nj _gl “sjjgfgr* _1b rfdc_pcvnjsf B[ Dlnfcgh cerr gl e
helpec gqncag jjw ~ca_stqc drhePassive\griuesranddGBSs:ISome Riated

tempt to justify that absurd overstatement, Notes

"sr emcqg ml rm aj _igk rTaniore Fo@QamesPGrinsejmanh gite Laboa-
"p_pgcg« _I| b rssuesbThase s g torium, RroMarctd 28, 2g1land March 26, 2011 re-

issues are relevant, but tainted by the ne spectively. The first discusses the relative brevity of
sense introduction. Hsbec Afgl ©q pchcargml md |
Pulp science fiction will make a comeback in First, the structure of the opinion makes appeal

ways you might not expectWe get more of kmpc slnjc_q_lr, Afgl bgbl ®
r f ¢ _ sdeafofnhybeid) library/storefronts the table. If the parties appeal his denial and win,
aufmgec hm’ gr gg r m n pengmaygsibleoutconie ls thakthe Cage yegs xeaan

mmi g« 9 nadpmanent possigility that ed back to himtotryagai®™ sr f c©q qggel _j
public libraries might continue to own and fc©g jgicjw rm beclw @r _e_g

circulate actual physical book#iope, libraries rcarcb jgrge_rgml npngacqq”
are all now just library/bookstores peddling ing to parties considering going the appeal route.

Emmej c ©q e mmhyeat becadsdit r f g aeco dy refusing to make new law on any issue

kc | q a kmpec nsjn dgar ggqup for Rurlﬁ 3, heA'T't%d thﬁ l]IS% to which his
npmbsacb _Ib bgqgrpg src imy , & nsr _qg npcac

i099qg kmrrm ggq 2Uc Amkec D'g1¢ns§<ecor}d ks fb’:\gk toStIF)eoorelgnmar;appBoval

of GBS and two procedural consequences of that

. nnpmt _ | | b Aedtionl © ctclrs
GBS and GSU: two cases going forward TR pmt_1 " o =9 -
) _ , irst, the injunction against overlapping suits is now
Kevin Smith posted thison March 23, 2011at eml c Gd I w srfmpg mp ns°
Scholarly Communications @ Duk¢e focuses d nj _glrgddgqoe amlbsar md rfc o
rectly on what he thinks the future holds for the ~drcp Emmejc bgpcarjwt rfcwd
Google case. Excerpts: quite possible that any such suit would rather
Given the sweepof the rejection, and especially its quickly be transferred back to the Southern District

dglbgle rf_r rfc admpdu_pb g lofdNew Yarkforgameined psogegsing g kit like haw
cj« gq msrqgbc md rfc _srfmbgr af mamens cnfdch®t® _§_®omspr @

this seems like a difficult decision to appeal. Neve Afgl, Gr©q nmgqg | €oogld _r gml
theless, | believe that it will be appealed, because | with-salt camp might choose this de, particularly

think the parties have very little choice. The other if it seems that another settlement is in the offing.

icw n_pr md Hsbec Af gl ©q b cSeguoudgPatadgraph 28 franc the ajdgorddér gequirasr p ml ¢
suggestion that the settlement be converted to an me to walk back my earlier assertions on Twitter
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that Judge Chi® order rejecting the settlement is
not automatically appealable. Hisew order is also
effectively a denial of class certification, which is
immediately appealable.@ not certain about this
conclusion, in part because it comes after being-ce
tain about my earlier and opposite conclusion, and
in part because the new ordedoes not itself say
that it denies class certification. But it does lead me
to believe, in an?l would rather do something else
on a sunny Saturday than research this furtker
kind of way, that if Google and the plaintiffs want
to take an appeal, nothingtands in their way.

A little later (OK, ayearlater), Chin did indeed ce-

i

tion is an obvious and important component
of preservation strategies; a wadlafted
preservation privilege could help institutions
like the HathiTrug use Googlescanned
books to pass on our literary heritage. In a
later section, Samuelson also argues for an
expansion of library privileges in general. The
Section 108 Study Group previously took a
cut at this problem, but none of its (fairly
modest) prgposals have yet been acted on.

A privilege to display shippets (subject to an
opt-out) and to make what the settlement

tify AG as a class; see eatrlier. a_jjcb a1l ml aml_qsknrgtc sqgc
Legislative Alternatives to the Google Book kmpc _aasp_rcjw pcbk_kcqg =
Settlement cq, « &G umsjb _pesc rf _r
_ _— should be fair use already, but explicit recp
Rf _r©q N_kcj_ Q_ksaombml ©q ol foliddrotide 4 firmer 1dgdi footing.)
Journal of Law & the Arisdeposited at SSRNN .4 | ¢ b | b
April 25, 2011® | b H_kcqg Epognkk cﬁ’ ktoﬁrrrl]nt@eqlii) Cn(f ¢ ?h rmsrjh n?nm tqg P
mary of it atThe Laboratoriunon April 24, 2011 mai:nor?excer}es:ivg l?seg o??/\‘/%:)fks ?n ?hee(s_‘aB%
The Samuelson article is 46 pages long. | will amon s P « FEcpc* Githuel b (
_bkgr rf_r G f_tc I mr pc_Db nqpr, % c c©81prf% G ': R %b'rS
= n prgmlqpm Hs bect f'gt ©q
In the aftermath of Judge Chi@ rejection of the ¢ pc._b rm gqseecqr vr f r Er

proposed Google Book settlement, it is time torco
sider legislative alternativesThis article explores a
number of component parts of a legislative package
that might accomplish many of the good things that
the proposed settlement promised without the
downsides that would have attended judicialpa
proval of it. It gives particular attetion to the idea

of an extended collective licensing regime as a way
to make outof-print but in-copyright books more
widely available to the public. But it also considers
several other measures, such as one aimed awallo
ing orphan works to be made avalide and some
new privileges that would allow digitization for
preservation purposes and nonconsumptivee-r
search uses of a digital library of books from the
collections of major research libraries.

James Grimmelmann is almost certainly the most

ior was necessarily reprehensible; Google-e

gaged in activities that it reasonably thought

were legal under copyright law. (I and others

thought so, too.) Go@ j c ©q amkncr gr mp
not as tolerant of legal risks. This strikes me
_q aj _ggqgga cv_Kknac
kmsqgqg jglc dpmk Slgrch
successful competitor, having been urged to
compete, must not be turned upon when he
ugl q, « cdsé, if othery gqvould like to
search the collected corpus of books, it seems
reasonable to ask them to make their own
scans. The real fix here is to reform copyright
law so that scanning for purposes of indexing
is unambiguously leg@ which is captured in

md

Qr _

significant source of ongoing coverage and comme Q_kscjaml©g nmglr _ - msr gl
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qg_wgle 2agr b ¢ ajoagsitiecttee discsn algpéoach to orphan works to achieve a S|m|.Iar

sions of a possible Digital Public Library of Amier but better outcome.C Congres? could authorize

a_,« Qcrrgle rf _r _qggbc drﬁecre{at}%mgfan IL rouo-p(:im ’asacpr_g
f c bal e GOj | oS mroc ted atkc; e; unclaime fEng:)s-fr m.these books i gaqr

umpr pc_Dbyg ’ couli Be'estrbuwled fer d pericd®f years; hnbi ditdr

of key legislative elements raised by Samuelson:
U An expansion of the sectioi08 privileges for
preservation, subject to appropriate saf
guards such as security procedures. Digdtz

efforts to locate owners during those years failed,
the works sould be designated orphans and
made available on an open access basis. If a book
rights holder later came forward, he or she
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should be able to change the open access gesi

nation for such works.
The mess over who owns electronic rights
under decades of acenulated author
ns jgqfcp amlrp_arq*
severe enough that it may justify Congse
sional action, perhaps along the lines of the
settlement.

Rf ¢ gcrrjckcl r ©gdisablpdme p
readers were groundbreaking; similar prov
sions in copyright law in general would be a
real breakthrough in meaningful access for a
group that could most benefit from it.

Privacy protections for readers are serious
enough that they should be legislated.
Finally, goodfaith determinations that a work
is in the public domain or was not comnre
cially available should act as a shield fronaii
bility, provided that the entity stops treating it
as such once the mistake is pointed out to it.

Speculating on the next GBS Settlement

In June 2011, it seemed to some observers that a
GBS3 might be in the offing; thusthis June 29,
2011 postby Peter Brantley aBhimenaw® | b
useful to remember thaBrantley is deeply involved
gl rfcgc gqqgscgq, Fc
interested in an opin settlemen® one where
rightsholders needed to explicitly agree to be part
of Google Books. For that matter,

Arguably, not just Google would see diminishdakne-

fit from an all-parties optin regime for commercial
uses. For many publishers, the existing Google Par
ners Program permits a degree of control over terms of
access and revenue distribution that is unavailable
through the settlement. At the cost of sae brightline
clarity over authorpublisher distributions associated
with older contracts, publishers lose only the avail
bility of an institutional subscription database (ISD); a
revenue model that is increasingly faulted for its o
erage gaps as tradaiplishers pull out their more &
tractive titles, and academic publishers waver towards
more open access principles under pressure from their
host institutions and faculty authors. Additionally, &
ademic catalog initiatives from Project Muse and
JSTOR arelkely to claim an evexgrowing portion of
university press backlists, and as trade backlist titles
are digitized and enter markets at Amazon, Barnes &
Noble, and Kobo, only smaller or niche publishers
with fewer resources might benefit from settlement
clauses. They are not the ones at the bargaining table.

@p _l rjcw _jgm qgseecqrqg
rfcgp a_ pb g&thatconbnued htigation
might seem like a bad idea.

g

gl

| mr d&GBS: Séttleror LEgate? j ¢

2 2 PPt (ﬁsglqy yas decided Bndmgtignw
_ WATfter another discussion, he arrives at a final jgar

This would leave the authors to negotiate with
Google alone. It is not adr-fetched notion: the
class action attorneys for the Authors Guild ar@o
erating under the premise that a settlement would
fetch, th heir. fair porti fa ocated $45
milli n’iﬂP; to(r?n yacllleﬁ]so;| th%grga é}e flenﬁ?:ialri-gs d
centive to see some kindfcsettlement emerge. But
if it is to be authors only, what would an opin set-
tlement look like?

Hel:( (ﬂscugsg]spsomne IC|’0(§]ss|ibflities, and notes that an
opt-in settlement would pretty much eliminate the

Gl grgrsrgml _j Qs gapgnr gml
the huge database with full reading rights. He also
wonders what happens to the Books Rights Registry

gl dsrspc qacl _pgmg* aml aj
am " jcp©gq afgjb rf_r f _q |
fs p_afcqg',« Fc amlajsbcqgs8

This discussion has attempted tdluminate one
possible path forward; | present no assertion that
this must be the road taken, and while directions
such as this are being debated, the complex mix of
factors and interests dictates hard against definitive
analysis. Still, it is likely tobe some form of e-
duced, hybrid model that emerges from the en

r @ng discussions of the parties in the GBSS in the
summer months ahead.

u_gql ©r ksaf
Rf r ©g Nc r Shime@wadain, this ime_ r

on July 22, 2011after a second posEBS2 status
conference.

The parties indicated, nor surprisingly, that they
needed yet more time, and that the slogging was
tough-going. Judge Chin, in turn, indicated a bit of
annoyance and suggsted that they better move on
down a patch within a couple of months (by $e
tember 15, to be more precise).

?2r rfggq nmgl r * @p |l rjcw
would stand to gain much from a GBS3:

It seems to me that the only benefit Google obtains
from a new settlement is clean hands over the past
claims of infringement for digitization, but if the
only operation they conduct is snippetiew, there

is not necessarily a requirement for ghlarty &-
proval. One could well argue from Goog& pe-
spective that tkey actually do®want to establish a
precedent for asking permission for a broad class of
activities that have been elsewhere held as Fair Use
when they have been litigated. Furthermore, the
barrier of final class certification resides primarily
in the house of settlement; it need not be invoked if

rm

b

admj t

graph that is both amusing and quite likely:
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If the case should return to litigation in the absence sauceLibrary 2.0: A Cites & Insights Read#rows up

of any settlement, een for claims of past infring- with a 2001 publication date (it was published in
ment, there would be a number of potentially inte 2011)® but it shows uplespite being only on Lulu and
esting consequences. One of those is that archives,  haying sold no more than a dozen or so copies. For
museums, library associations, and the Internet-A that matter, so doedDisContent: The Complete Colle

chive- -the latter having been a particularly staunch : . . L :
opponent of the setemen® might actually wind tion® and only five copies of that book exist, including

up writing amicus briefs on behalf of Google in r fc mlc mi kw “mmiqfcjd, RT

sEpport o?‘ a favorable Fair Use finding. Far st%anger into 349 as | page through the results. Why so many

things have happened in Silicon Valley. pcgsjrg= Qmkcrgkcqg rfcpc©q
Copyright politics make for oddly shifting alliances. P — U d mpeoktherather sarhfactual Walt Crav- .

. ) dmpbq9 gl _ qspnpgqgle I sk
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This article by George H. Pike appearedthe Febu- of knowingwhyr f ¢~ mmi ©q r f dhec, &H
ary 2012Information TodayPike notes that the ha- Sixth Wif&)
suit (really lawsuits) is now seven years dRland

recent events (and more noted in the previouscse '

(and d in th i In CIOSIn
rgml ' a ftartedcthe ilagsaii from settlement Gr © e c | rcpeqr e
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anywhere from aquick dismissal of the case to years have no idea what the future will bring in the lawsuits,

of further litigation that could ultimately restructure althouch | do believe another settlement is less dik

S, Q. _I'b umpjbugbc amnwpge@ih thdt a Yetiément that covers so much more
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suit. That strategy has since failedHe also notes arfc j _qr jg p_pw« mp q
that nothing much seemed (or seems) to be happe  jip oy or any of those things. Librarians should never
ing on the AAP front. . have looked at GBS as an opportunity to stop housing

Of course, the best solution would be for changes  physical collections while still being importan At

in the copyright law to reflect the technological best, GBS should have resulted in an interesting and

changes and social benefit that the Google boak d potentially quite useful additional servicdn any case,

tabase unquestionallprovides. The orphan works )
problem continues to loom: it inhibits not only the settlement was doomed: It overreach&irness as
a classaction settlement.

Google but also any other organization that wants

to digitize and make available any information that Wmsp jg p_pw gql©or emgle
is copyrighted but does not have an identifiable ctcpw ~ mmi ctcp ns jgqfech,
owner. Millions of documents photographs, works going to happen in any case. Life continues to be a

of music, and media items representing an exte little more complicated than that.

sive cultural and historical heritage exist in this
netherworld, possessed by libraries and archives

but limited to their dusty shelves. M aSth ead
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