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The Front 

Give Us a Dollar and 

Weõll Give You Back Four 

Rf_r©q rfc rgrjc md kwnew study of public library 
benefits and funding, using a conservative Benefits 
Ratio calculated from information available in the 
IMLS public library database for 2009. 

The 193-n_ec 4 v 7«paperback is available 
from Lulu at http://lulu.com/content/12940228/ for 

$49.50®discounted 30% at least through the end of 
the 2012 ALA Annual Conference. (That discount 
may continue past the conference depending on 
amlrglsgle q_jcq,' Gr©q _jqm _t_gj_`jc _q _PDF version 
for $29.50 at http://lulu.com/content/12940367/ 
(that will go up to $39.50 when the 30% discount 
for the print version ends). 
G©k _qigle dmp dccb`_ai &positive or negative) 

and advice on doing this better. The book includes 
the URL for a page linking to a survey and explicitly 
invites email feedback with the promise that I uml©r
respond badly to negative feedback. 

I believe this book can be useful for public li-
braries in understanding how they compare to simi-
lar libraries on readily-measurable benefits and 
helping to improve budgets* `sr G©k lmr _ ns`jga
librarian. If people find it valuable, at least as a con-
acnr* G©jj sqc dccb`_ai rm npmbsac _ kmpc pcdglcb
version using 2010 data ufcl rf_r©q _t_gj_ble. 

This book does not Name Names and Pick 
Winners: With two unavoidable exceptions, no li-
braries are individually identified in the book. (The 
two exceptions appear in the chapter on states®one 
state and one statelike entity have one public library 
system each.) 
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Review Copies 

G©k mddcpgle _few PDF review copies available (since 
the pages are 6" x 9" the PDF should work fairly 
well on most ereaders). Request them directly from 
me®waltcrawford@gmail.com. I do have notes for 
those requesting review copies: 
ü Gd wms _qi dmp _ pctgcu amnw* wms©pcplanning 

to writ e an online review of some sort (on 
your own blog, on some other website, to a 
list) and either send me a copy or a link. (I 

http://lulu.com/content/12940228/
http://lulu.com/content/12940367/
mailto:waltcrawford@gmail.com
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q_w ªmljglc« `ca_sqc rfgq gq _ npcjgkgl_pw cbi-
tion: It should be replaced or defunct before 
npglr pctgcuq _pc jgicjw,' ?r rfc tcpw jc_qr* G©b
ask you to complete the survey, send me di-
rect feedback or both. A review could be as 
brief as "What a waste of time" or could in-
clude pages of suggestions on how to make a 
possibly good idea better. 

ü I do not care whether the review is positive, 
mixed or lce_rgtc, G©k jmmigle dmp fmlcqr
dccb`_ai, G©k ugjjgle rmbe convinced that 
rfgq hsqr gql©r _ emmb gbc_, G©k _`qmjsrcjw acr-
tain that the preliminary version could use 
improvement! 

ü I reserve the right to stop sending out review 
copies at a certain point. 

@_qga_jjw* G©k _qigle rf_r wms mljw pcoscqr _ pctgcu
amnw gd wms©pc _ars_jjw nj_llgle rm pctgcu rfc `mmi*
noting how minimal a review can be. 

Background 

A series of posts on Walt at Random discuss the con-
cept that resulted in this book. Excerpts from the 
first few pages: 

Public libraries represent excellent value proposi-

tions, either regarded as the heart of any healthy 

community or viewed strictly on the basis of cost 

and benefits. The title of this book is a conservative 

way of stating the benefit ratio for most American 

public libraries: For every dollar spent, they yield 

four dollars (or more) in benefits. 

So what? 

So this: Public libraries with better funding continue 

rm qfmu _ qgkgj_p p_rgm md `clcdgrq rm amqr, Rf_r©q

significant, especially as communities begin to re-

cover economically and libraries seek an appropri-

ate share of improved community revenues. 

The Basic Findings 

For 9,102 U.S. public libraries that reported at least 

some statistics for 2009, the median readily calcu-

lable benefits totaled 5.00 times operating expens-

es®and the correlation between expenses per 

capita and benefits per capita was a strong 0.51. 

Removing 594 special cases®most of them  very 

small libraries or reading rooms that are almost en-

tirely volunteer-run (with less than 10 hours per 

week of paid librarian time), but also 152 libraries 

with less than $5 operating expenses per capita and 

27 libraries with more than $300 operating expens-

es per capita, the median benefits totaled 4.89 times 

operating expenses®and the correlation between 

expenses per capita and benefits per capita was an 

even stronger 0.64.  

That strong correlation suggests this: By and large, 

providing public libraries with more funding will 

yield proportionally more benefits. 

This is neither surprising nor wholly intuitive. 

More funding means longer hours, more and better 

programs, a more up-to-date collection and more 

contemporary PC support®all of which are likely 

to yield additional direct benefits to the community. 

Uf_r©q lmr glrsgrgtc8 Rf_r gl eclcp_j wms amlrglsc

to get such excellent benefits for additional fund-

ing.  

Rfc dgl_j rgrjc md rfgq `mmi clbq gl ªdmsp« p_rfcp

rf_l ªdgtc« rm cpp ml rfcconservative side. When 

rounded to the nearest whole dollar, a majority of 

Americans are served by libraries with at least a 

four to one benefit to expense ratio®and that in-

cludes more than three out of four libraries. 

Background 

In the fall of 2011, I studied the presence of public 

libraries on Facebook and Twitter as background 

for an ALA Editions book (Successful Social Net-

working in Public Libraries, scheduled to appear lat-

er in 2012). As research progressed, I wound up 

looking at (or for) the websites of every public li-

brary in 38 states (5,958 in all) and gained a new 

appreciation for the diversity and community con-

lcargmlq md ?kcpga_©q ns`jga jg`p_pgcq, 

During that study, I became skeptical of the many 

qrmpgcq G©b pc_b rf_r _qqskc ns`jga jg`p_pgcq _pc 

shutting down all over America. When my attempts 

to get actual numbers (how many libraries had ac-

tually closed and remained closed, neither reopen-

ing, being replaced by comparable libraries or at 

least reopening as volunteer-run reading rooms?) 

were unsuccessful, I decided to answer the question 

for myself. With help and advice from Will Kurt 

and others, I concluded that only about 32 public 

libraries (not branches but library systems and in-

dependent libraries) have closed during the 12 

years from 1998 through 2009 and remained closed, 

with nearly all of those 32 libraries serving tiny 

groups of people. (That study is documented in two 

issues of Cites & Insights, my free ejournal at 

citesandinsights.info: April 2012, citesandin-

sights.info/civ12i3.pdf, and May 2012, citesandin-

sights.info/civ12i4.pdf.) 

The study of closing libraries reminded me of 

qnccafcq G©b bmlc k_lw wc_pq _em _r qr_rc jg`p_pw

conferences, discussing the health and diversity of 

libraries. In preparation for some of those speeches 

I would download current library spreadsheets 

from the state library and do some analysis of fund-

ing and circulation. I consistently found that better-

funded libraries did more®and quite a bit more, 

sometimes showing more cost-effectiveness than 

http://walt.lishost.org/
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less well-funded libp_pgcq, G umlbcpcb uf_r G©b dglb

with a slightly more sophisticated analysis of the 

ufmjc l_rgml©q jg`p_pgcq, Rfgq `mmi gq rfc pcqsjr, 

Additional Notes  

The book explores library benefits and expenditures 
along several different axes: population (the legal 
service area for each library), library budget (total 
operating expenditures), per capita spending, state-
by-state, and benefit ratios. For each axis, nine or 
ten sections offer further breakdowns along a differ-
ent axis, so that a library can see how it does com-
pared to similar libraries. 
?q bgqasqqcb j_rcp gl rfc glrpmbsargml* G©k lmr

rpwgle rm pcnj_ac rfc F?NJP p_rgleq* JH©q Qr_p p_rgleq
or studies done by state libraries and other groups 
&_lb GKJQ© mul pcnmprq', G©k fmngle rm npmtgbc _n-
other perspective that can be a useful comple-
ment®_lb G©k qncagdga_jjw rpwgle rm _tmgb afmmqgle
_lmrfcp qcr md Acjc`pgrw Jg`p_pgcq, G©k ksaf kmpc
interested in the health and community service pro-
tgbcb `w 4*...) jg`p_pgcq ªgl rfc kgbbjc« &rfmqc lci-
ther very well nor very badly funded) than I am in 
10 mp /.. ªqr_pq« mp ª`cqr jg`p_pgcq,« 

One caution: If you really, truly hate numbers, 
you will find this book impenetrable. There are a lot 
of tables, designed to be brief (typically no more 
than eleven rows and five columns of data) and 
clear. I think there are 335 tables in all, as well as 
four graphs. (There could be hundreds or thousands 
of graphs, but I believe tables are far more compact 
and, for this data universe, more meaningful.) 
G©k npcrrw qspc _r jc_qr mlc md rfc af_nrcrs is re-

bslb_lr mp gppcjct_lr, G©k lc_pjw acpr_gl qmkc b_r_
presentations (maybe most) could be improved. It 
may be that sharply reducing the number of tables 
and providing a textual précis for some tables would 
better serve libraries. G©k fmngle®I believe®the 
concept is useful and the overall content is helpful. 
@sr rf_r©q lmr pc_jjw dmp kc rm q_w, 

The book will be available at least through July 
31, 2012 and probably at least through August 31, 
2012. If the consensus of those offering feedback 
and respondgle rm rfc qsptcw gq rf_r gr©q sqcdsj* rfcl
gr ugjj amlrglsc rm `c _t_gj_`jc slrgj gr©q pcnj_acb `w _
more refined version based on 2010 IMLS data, 
probably two to four months after that data becomes 
available. 

The Books Your Library Needs 

I hope this book®at least in a later version®will be 
worthwhile for a few hundred public libraries and 

library-related agencies. A few academic librarians 
interested in how low-level statistics can be used to 
look at public libraries may also find it worthwhile. 
How low-level? The fanciest statistics in the book are 
median figures and one particular correlation, called 
ªamppcj_rgml« gl rfc `mmi &ªamppcj« gl Cvacj' and 
`_qcb ml Nc_pqml©q Amcddgagclr, Ml rfc mrfcp f_lb* gr©q
based on working with 14 columns of source data 
from each of more than 9,000 rows and preparing 18 
new columns of derivative measures for each row. 

I wrote two recent books that I do believe your 
library needs at least one of, both from major library 
publishers. The first has been around since last 
summer and should be even more relevant (to all 
academic libraries, most special libraries and some 
public libraries) with the successful petition at 
Whitehouse.gov; the second has been around since 
January and should be beneficial for every public 
library and many academic libraries. 

Open Access: What You Need to Know Now 

This Special Report from ALA Editions (2011, ISBN 
978-0-8389-1106-8) is a fast 80 pages (8.5x11") 
that will get you up to speed on open access and 
nmglr wms rm nj_acq rm jc_pl kmpc, Gr©q "23 dpom ALA 
Editions (cheaper for ALA members) at 
http://www.alastore.ala.org/detail.aspx?ID=3281 and 
also available as an ebook ($36) or combined 
print/ebook bundle ($53). ALA Editions ebooks or-
dered directly are actually .zip files containing ePDF, 
ePub, Kindle (.prc) and MobiPocket (.prc) versions. 

Fcpc©q uf_r rfc ?J? Cbgrgmlq n_ec q_wq8 

Academic libraries routinely struggle to afford ac-

cess to expensive journals, and patrons may not be 

able to obtain every scholarly paper they need. Is 

Open Access (OA) the answer? In this ALA Edi-

tions Special Report, Crawford helps readers under-

qr_lb uf_r M? gq &_lb gql©r'* _q fc amlagqcjw 

Analyzes the factors that have brought us to the 

current state of breakdown, including the skyrock-

eting costs of science, technology, engineering, and 

medicine (STEM) journals; consolidation of pub-

lishers and diminishing price competition; and 

shrinking library budgets 

Summarizes the benefits and drawbacks of different 

OA modelq* qsaf _q ªEpccl*« ªEmjb*« Ep_rgq*« ªJi-

`pc*« _lb t_pgmsq fw`pgb dmpkq 

Discusses ways to retain peer-review, and methods 

for managing OA in the library, including making 

OA scholarly publishing available to the general 

public 

Addressing the subject from the library perspective 

while taking a realistic view of corporate interests, 

http://www.alastore.ala.org/detail.aspx?ID=3281
http://www.alastore.ala.org/detail.aspx?ID=3281
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Crawford presents a coherent review of what Open 

Access is today and what it may become. 

Wms a_l _jqm `sw gr _q _ ªLMMI @mmi« bgpcarjw dpmk
BN.com for $30.24 or a Kindle edition from Ama-
zon for $28.44  

I» ù9¾cðUð¾UËíóù0Ā¾v ùûÏù:¾lðÏÛĀcÅ¾ó»¾Ë³rù1 ÅÛ¾Ë³ù
Patrons and Communities Use Free and Low-Cost 
Publishing Tools to Tell Their Stories 

This 184-page 6 x 9" paperback from Information 
Today, Inc. (2012, ISBN 978-1-57387-430-4) shows 
you and your patrons how to create quality print 
books using the tools they already own (typically), 
with no up-dpmlr gltcqrkclr8 Gr©q bcqgelcb dmp rfc
millions (or tens of millions) of family stories, oral 
histories, local histories and other worthwhile 
books that may only make sense for one, five, fifty 
or a hundred people to buy. 

This book is $49.50 from ITI  at infoto-
day.stores.yahoo.net/librarians-guide-to-micropub-
lishing.html (with a 40% discount through July 30, 
2012 if you use the code LGMP1 when you order it 
dpmk rf_r jgli', G©k n_prgasj_pjw dmlb md rfchard-
cover version®produced using the tools the book 
discusses®but you can also order any of a wide va-
riety of ebook versions using links on that ITI page 
(or directly from various booksellers). For example, 
the Kindle version is currently $24.75 at Amazon, 
the Nook version is $37.80 at Barnes & Noble 
(bn.com), Sony wants $24.75 at the Reader Store 
_lb Im`m u_lrq "05,67 _r grq `mmiqrmpc, Fcpc©q uf_r
it  says on the ITI page: 

In this timely book, Walt Crawford explains the 

how, what, and why of libraries and community 

micropublishing. He details the use of no-cost/low-

cost publishing tools Lulu and CreateSpace and 

equips librarians to guide their patrons in the pro-

duction of quality print books. He offers step-by-

step instructions for using MS Word to design and 

edit manuscripts that can be printed in flexible 

quantities via on-demand technology. 

No stone goes unturned as Crawford demonstrates 

how, with a little attention to detail, anyone can 

produce books that rival the output of professional 

publishers. His advice is geared to making it easy 

for librarians to support local publishing without 

any additional budget, and libraries purchasing the 

book are granted permission to reproduce and sup-

ply key sections to their aspiring authors. 

Rfcpc©q _ af_nrcp ml _a_bckga jg`p_pgcq* qglac rfc
techniques discussed could also work for libraries 
creating virtual university presses or, perhaps more 
widely, libraries creating new OA journals (since 

rfcpc©q _l c_qw u_w rm apc_rc _l _lls_j npglr tcpqgml
of an OA journal, with no upfront costs, for the au-
thors and libraries who want it®as some journals 
are already doing). 

Cleaning Up Cites & Insights Books 

Cites & Insights Books, my Lulu bookstore, now 
includes not only my self-published books but also 
kw ugdc©q eclc_jmega_j _lb d_kgjw fgqrmpw `mmiq, Gr©q
getting a little crowded, especially because Lulu 
now splits off PDF versions as separate listings. 

Ml Hsjw /* 0./0* mp qfmprjw rfcpc_drcp* G©k emgle
to clean up the site a bit, initially by deleting the 
PDF versions of Cites & Insights itself. Those ver-
sions were only there as a way for people to support 
C&I, which f_ql©r f_nnclcb®_jrfmsef gr©q _jqm rpsc
that the annual index now appears only within the 
annual volume. The print volumes will continue to 
be available (for a while at least). I may also delete 
the PDF versions of the two remaining liblog books. 
If you walr _lw md rfcqc gl NBD dmpk* lmu©q rfc
time to act. 

The Middle  

Forecasts 

The difference between forecasts and what I called 
FUTURISM in the May 2012 Cites & Insights? Fore-
casts are specific and short-term, typically for the 
coming year, which means they can be checked. For 
rfgq pmslbsn* G©k mlac _e_gl jc_tgle msr grckq rf_r
are primarily about ebooks®_lb kmqr grckq G©tc
dj_eecb ªbc_rfu_raf*« ufgaf bcqcptc rfcgp mul*
even snarkier, roundup. 

It takes either courage or hubris to make short-
term predictions or forecasts. It takes unusual hon-
esty to go back and review your track record. It 
r_icq qmkcrfgle cjqc rm gqqsc rfc ªwms qfmsjb¡«
forecasts that some of these are®rf_r gq* q_wgle ª`e-
cause I do or believe x, or no longer use y, you 
should all bm rfc q_kc,« 

Thcpc©q _l mbb qnjgr gl rfc qcr md grckq G f_tc _r
the moment: The first three are forecasts for 2010 
that I missed in 2010 and 2011 roundups. The rest 
are more contemporary®mostly commentaries on 
how 2011 worked out or forecasts for 2012. 

Some Belated 2010 Forecasts 

One of these is from a library source. Two are not. 
My comments in italics. 

http://infotoday.stores.yahoo.net/librarians-guide-to-micropublishing.html
http://www.lulu.com/shop/walt-crawford/the-librarians-guide-to-micropublishing/hardcover/product-18800109.html
http://www.lulu.com/shop/walt-crawford/the-librarians-guide-to-micropublishing/hardcover/product-18800109.html
http://www.lulu.com/spotlight/waltcrawford
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Top Tech Trends§ALA Midwinter 2010 
Rfgq mlc©q `w H_qml Epgddcw*posted January 24, 2010 
at Pattern Recognition, and it provides his trends 
ªcv_arjw _q upgrrcl `cdmpc rfc n_lcj qr_prcb,« Gr©q _
asrc npcqclr_rgml _q fc aj_gkq 0./. _q `mrf ªrfc
wc_p md« _lb ªrfc bc_rf md« rum qncagdga rpclbq, 

ü The Year of the App, ª2010 is the year that 
?nnq qfmu sn ctcpwufcpc¡qk_jj* qncag_l-
ized programs that do one thing in a 
standalone way are going to be everywhere: 
every phone, printers, nearly every gadget is 
going to try and leverage an App Store of 
some type.«True enough. 

ü The Death of the App, ªMany of the reasons 
to program stand-alone Apps disappear when 
the HTML5 and CSS3 standards become 
widespread¡ As an increasing number of 
web developers become familiar with the 
power of HTML5, we©ll see a burgeoning of 
amazing websites that rival the AJAX revolu-
tion of the last 2-3 years.«OK, I v¾vËíûùcĀĉùUËĉù
UÛÛóù¾ËùÿčÖÖùÝÏðù¾ËùÿččÌùÏðùÿčÖčÞ¦cĀûùóÏÈe-
»Ïćù2ù»UĆ ùû» ùó Ëó ùû»Uûùû» ĉíð ùóû¾ÅÅùUðÏĀËvàù
Big time. 

ü The Year of the eReader. ªThis year will see 
the release of no less than a dozen different 
eReader devices, based around the eInk 
screen made popular by the Amazon Kin-
dle¡«Were there a dozen eInk devices with 
measurable sales? I suppose if you count all 
models of the Kindle, the Nook and Sonyís de-
vices separately, there might have been. 

ü The Death of the eReader. ªEarly 2010 is go-
ing to be the height of the eReader, and late 
2010 will see their decline, as the long-
awaited Tablet computing form factor is per-
fected.«2íÈùÛð ûûĉùóĀð ùû»¾óù¾óùv UvùćðÏË³§that 
devices primarily dedicated to ebook reading 
continued to grow in sales throughout 2010 and 
well into 2011, and probably continue to grow. 

O¾v Ïù&ÏĈ ósùì;ÏûcÏÏÄóíùUËvù*-Books to Dominate 
Gadgets in 2010 
Rf_r©q dpmkWired©q E_becr J_` qr_dd*posted January 
4, 2010. It begins with a slightly more hopeful be-
ginning than January 2010 maybe deserved: 

As the economy sputters back to life, gadget makers 

are preparing a whole raft of hardware for you to 

buy in 2010. 

Some of it will even be worth purchasing. 

Noting that January 2010 was back in the dark ages, 
when Apple was still rumored to be ready to release 

the iSlate or iGuide, these are what Wired thought 
umsjb `c rfc ª`geecqr e_becr rpclbq md 0./.«8 

ü ªHistorians may look at 2010 as the year that 
gadget technology finally destroyed the cable 
companies. And it©s the rise of internet video 
that is making this happy day possible.« Wcq*
rfcpc ucpc jmrq kmpc ªamllcarcb« RTq gl
2010, although this passage may be a bit over 
the rmn8 ªWe©re calling it: If a TV can©t access 
the internet directly in 2010, it might as well 
be sitting next to an exhibit of Neanderthals 
at the Natural History Museum.« ?bb rm rf_r
the Boxee Box, and Wired is convinced that 
a_`jc u_q bmlc dmp, ªUnless you like paying 
exorbitant prices and enjoy terrible service 
and smarmy service reps, there©s very little 
reason to keep your cable provider this year.«
Except that, for most of us, the only way to get 
broadband fast enough to handle anything close 
to high-def quality is to pay even more to the 
cable company than we would for cable itself. 
Guess what? Most TV in 2011 and 2012 to 
date§close to 98% by time, by all accounts§
reaches the home through cable or satellite. This 
ÏË íóùv UvùćðÏË³à 

ü Rfc ªbm-everything dctgac*« _q ctcpw`mbw
dumps single-function devices like Kindles 
and adopts things like the PlayStation 3. Oh, 
and with companies moving to platform solu-
rgmlq qm ªwms a_l em wc_pq `cruccl f_pbu_pc
snep_bcq* _q mnnmqcb rm ctcpw qgv kmlrfq,«
Who other than iFans upgrades their devices 
 Ć ðĉùó¾ĈùÈÏËû»óæù óù¬Ïðù¾/UËó¦ć ÅÅsù ÛÛÅ ù
sure has stuck with that first iPad ever since it 
came out in mid-2010, right? Oh, and single-
function devices like ebook readers and digital 
cameras: Gone. Right? 

ü A wider variety of low-budget computers 
($300 to $500), including netbooks with big-
ecp qapcclq* ªqk_pr@mmiq« rf_r _pc ctcl
smaller than netbooks, of course the flood of 
Chromebooks¡ Maybe, maybe not. Certainly 
Chrome notebooks didnít exactly take off in 
ÿčÖčàù=ðùÿčÖÖàù=ðùÿčÖÿ¦ 

ü ªC-`mmi pc_bcpq ecr amkncrgrgtc,«And con-
sider the ones worth mentioning: The Plastic 
Jmega Osc ugrf grq 6,3v//« qapccl, Rfc cBEc
$450 dual-screen device. (The section also 
discusses color eReaders using Mirasol tech-
nology or color eInk. Were those on the mar-
ket in 2010®or 2011, for that matter?) Yes, e-

http://jasongriffey.net/wp/2010/01/24/top-tech-trends-ala-midwinter-2010-2/
http://www.wired.com/gadgetlab/2010/01/ces-2010-preview/all/1
http://www.wired.com/gadgetlab/2010/01/ces-2010-preview/all/1
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cÏÏÄùð Uv ðóù³ÏûùlÏÈÛ û¾û¾Ć àù;Ïsùû»Ïó ùć ð Ëíûù
the players. 

ü ªWmswill want a 3-B RT,« Ugrf Qmlw _q _
leading producer and, oh yes, the first 3D 
RTq rf_r bml©r pcosgpc ej_qqcq, Gl 0./., Fcpc©q
the odd one: The writer in this case nailed it 
in the final paragraph®not that 3-D TVs ha-
tcl©r `camkc ugbcqnpc_b* `sr rf_r ncmnjc
ucpcl©r fslecpgle dmp 1B8 ªStill, it©s an open 
question whether people really want to go to 
the expense and trouble of installing 3-D dis-
play systems in their living rooms. Given the 
high prices and the tradeoffs (glasses, fixed 
viewing distances), our bet is that any real 
growth in 3-D televisions is a few years away. 
For now, we©re sticking with our 2-D televi-
sions.« 

ü ªNmaicr npmhcarmpq ecr fsec,« Lmr hsqr
qr_lb_jmlc ªngam npmhcarmpq« `sr npmhcarmpq
built into cameras and camcorders, and prob-
ably even netbooks and laptops. Somehow this 
vÏ óËíûùó  ÈùUùÈUÃÏðùûð Ëvù¾ËùÿčÖčà 

I checked a couple of things. As far as I can tell, as 
many as two million households in the U.S. may 
f_tc ªasr rfc a_`jc,« Qmkc®like my brother, and 
like me if I had the antenna tower for it®went back 
to over-the-air broadcasting. Some with sufficiently 
high-speed internet may be using that instead. But 
ªbcqrpmwcb rfc a_`jc amkn_lgcq«= Gr gq rm j_sef, 

12 Trends to Watch in 2010 
Rf_r©q Rgk Hmlcq©January 13, 2010 post on 
DeepLinks summarizing Electronic Frontier Founda-
rgml©q rpclbq ªuc rfgli ugjj nj_w _significant role in 
qf_ngle mljglc pgefrq gl 0./.,« Gr©q _l glrcpcqrgle
jgqr* _lb G©k hsqr emgle rm egtc rfc rmnga qclrclacq
without much commentary. 

Attacks on Cryptography: New Avenues for Inter-

cepting Communications 

Books and Newspapers: .TXT is the new .MP3 

Global Internet Censorship: The Battle for Legiti-

macy 

Hardware Hacking: Opening Closed Platforms and 

Devices 

Location Privacy: Tracking Beacons in Your Pocket 

Net Neutrality: The Rubber Hits The Road 

Online Video: Who Controls Your TV? 

Congress: Postponed Bad Legislation Returns 

Social Networking Privacy: Something©s Got To 

Give 

Three Strikes: Truth and Consequences 

Fair Use of Trademarks: Mockery At Risk 

Web Browser Privacy: It©s Not Just About Cookies 

Anymore 

The blog does have updates at the end of 2010®but 
with one post per trend, making it more cumber-
some to comment on. Here©s the set of results, in-
ajsbgle rfc nmqr _`mtc, G©tc mkgrrcb qmkc CDD
material il rfc n_qr `ca_sqc SPJq ucpcl©r pcqnmld-
gle npmncpjw* `sr rf_r qcckq rm `c dgvcb, G©b qseecqr
going to the posts themselves. EFF is occasionally 
extreme for my taste but frequently serves as an ef-
dcargtc tmgac9 gr©q _r jc_qr umprf qccgle uf_r rfcw f_b
to say about these issues. 

2011  

With one exception, this set of items is looking 
backwards at predictions®and the one exception 
could as easily be classed as a Deathwatch item. 

NVIDIAís Project Denver CPU puts the nail in 
Wintelís coffin 
Rf_r©q Hml Qrmicq© rgrje for a January 2011 ars techni-
ca qrmpw, Gr©q gknspc qncasj_rgml8 Qrmicq f_q r_icl _l
NVIDIA mention of a project and built from there to 
_ d_gpjw qr_prjgle amlajsqgml &gd rfc rgrjc gql©r kgqjc_d-
ing). The project: 

The chipmaker did unveil Project Denver, a desk-

top-a_jg`cp ?PK npmacqqmp ampc rf_r©q _gkcb qos_pe-

ly at servers and workstations, and will run the 

ARM port of Windows 8. This iq LTGBG?©q dgpqr _t-

tempt at a real general-purpose microprocessor de-

qgel rf_r ugjj amkncrc bgpcarjw ugrf Glrcj©q bcqirmn

and server parts. 

Followed by this key sentence (emphasis added): 

The company has offered nothing in the way of 

architectural details, saying only that the project 

exists and that the company has had a team of 

crack CPU architects working secretly on it for 

some time. 

Rfgq gq _jj _`msr _ ACQ icwlmrc `w LTGBG?©q ACM®
and his apparent jump from mobile devices to su-
percomputers to ARM to Windmuq 6¡rm Npmhcar
Denver. Hcpc©q rfc icw n_p_ep_nf* k_igle gr ajc_p
that this is a premature or overstated post about 
language and, really, nothing more: 

After it sunk in that NVIDIA will produce a high-

performance, desktop- and server-caliber, general-

purpose microprocessor core, and that this proces-

sor core will power PCs running Windows, most of 

the picture had clicked into place. As of today, Win-

tel is officially dead as a relevant idea and a tech 

buzzword with anything more than historical sig-

nificance. Sure, not much will change in the x86-

based Windows PC market this year, but ªWintel« 

https://www.eff.org/deeplinks/2010/01/trends-2010
https://www.eff.org/search/site/2010%20trend%20watch
http://arstechnica.com/gadgets/news/2011/01/nvidias-project-denver-cpu-puts-the-nail-in-wintels-coffin.ars
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is really and finally dead as a term worth using and 

thinking with.  

There follows some discussion of gaming consoles 
and other stuff that might make sense to some of 
you in the original, leading up to this (followed by a 
ªuc©jj iccn wms nmqrcb« n_p_ep_nf'8 

If NVIDIA can execute in all three areas®CPU de-

sign, GPU design, and SoC system design®then it 

could potentially make one killer gaming and su-

percomputing CPU. But this is a very tall order, and 

a lot of things could go wrong here. Right now, the 

GPU execution part is the only one where confi-

dence is warranted based on a track record. With 

the system integration stuff and CPU part, NVIDIA 

is in uncharted territory. (The Tegra SoC part of 

NVIDIA©s record isn©t as relevant as you might 

think, because Denver is a different kettle of fish 

entirely.) 

Jcr©q qcc gd G ecr rfgq qrp_gefr,If NVIDIA can excel in 
several areas, if Windows 8 really is ported fully to 
?PK _pafgrcarspc mp rfcpc©q qmkc mrfcp u_w LTGBG?
can do this, then NVIDIA might have a hot item for 
a small piece of the PC market®«e_kgle _lb qu-
ncpamknsrgle,« Qmkc b_w, 

Rfcpcdmpc* ªUglrcj«®not, as it turns out, the 
vast marketplace composed of Windows OS running 
on Intel CPUs (and, presumably AMD CPUs, which 
bgbl©r k_ic ªUglrcj« kc_lglejcqq'* `sr rfcterm®is 
already dead. Gotcha. 

No comments. 

I did a little searching on ars technica to see 
how much followup there had been. A May 2011 
qrmpw qfmuq rf_r LTGBG?©q ENS qfgnngle tmjskcq
were down 28% from a year earlier®and GPUs 
(graphical processing units) are what NVIDIA does. 
Both Intel and AMD volumes are up in the GPU 
market. Otherwise, I saw Project Denver mentioned 
several times as sort of a talisman®«ufcl rfgq f_p-
nclq* gr©jj `cgreat,« 

Qm gq ªUglrcj« bc_b _q _ rcpk= ª? Emmejc qc_paf
wgcjbq V pcqsjrq« gq* G ilmu* _l srrcpjw sqcjcqq amm-
ment, so noting that such a search limited to the 
past month yielded about 40,100 results and to the 
n_qr ucci _`msr /1*... bmcql©r q_w rfc rcpk gql©r
dead. After all, given TV and popular literature, the 
dead and undead can be exceedingly active. 

Effects on the Windows marketplace in 2011? 
Lmr mljw ªlmr ksaf« `sr* _q d_p _q G a_l rcjj* lmrh-
ing at all. 

I» ùûÏÛù®ù vùû l»ùv Ć ÅÏÛÈ ËûóùÏ¬ùÿčÖÖùû»Uûùć ð Ëíû 
Rfgq mlc©q d_gpjw l_ppmu®«cb rcaf«®`sr gr©q _jqm gn-
rcpcqrgle _q gr©q _ upgrcp cvnjgagrjw q_wgle ªrfgq bgbl©r

umpi msr rfc u_w G rfmsefr gr umsjb,« Fcpc©q rfc
summary that appears above the December 20, 2011 
ZDNet Education story by Christopher Dawson: 

If you had asked me in 2010, these technologies 

would have been a much bigger deal than they 

were. 

[Emphasis in the original.] Before discussing the 
misfires, Dawson offers an enthusiastic summary of 
what did happen in 2011 for tech in general: 

Android exploded, tablets finally took off in a big 

way (although the iPad still reigns supreme both 

for consumers and in ed tech), HTML5 gained 

some real traction, ªsocial« in all its forms went 

completely mainstream, Google Apps gained even 

more legitimacy (along with plenty of other cloud 

technologies), and the Mac vs. Windows debate was 

replaced by real market differentiation 

Ugrfmsr _rrcknrgle rm apgrgosc rf_r n_p_ep_nf* jcr©q
em ml rm rfc dgtc rf_r bgbl©r* mddcpgle B_uqml©q fc_d-
ings in bold and my brief notes in regular text: 

ü Android8 Qncagdga_jjw* rfc npmkgqc md ªsjrp_-
afc_n r_`jcrq dmp ctcpwmlc,«Among other 
rfgleq* rfcpc©q rfgq8 ªAnd those ultra-cheap 
Android tablets? It turns out that they stink.« 

ü Electronic textbooks: More specifically, inter-
active textbooks running on those cheap An-
droid tablets. Oh, and cheap interactive 
rcvr`mmiq &qglac* npcqsk_`jw* gr bmcql©r amqr _
small fortune to make a textbook meaningful-
ly interactive?). 

ü PCoIP8 @_qga_jjw* ªamknjcrc NAq« jgtgle ml
blade servers with students using thin clients. 
ªUhile there have been successful deploy-
ments, they have generally been isolated case 
studies and not the real time-, energy-, 
maintenance-, and/or money-saving ventures 
they should and could have been.« 

ü BYOD: ª@pgle wmsp mul bctgac«®the idea 
rf_r qafmmjq qfmsjb _afgctc ª/8/ amknsrgle«
by telling students to bring their own note-
`mmiq mp cosgt_jclr, B_uqml©q amkkclr_pw
here makes me wonder about his definition of 
ªtcpw umpi_`jc,« Fc _bkgrq rf_r n_pclrq k_w
not have the funds to buy their kids note-
books and that robust backends with no se-
curity issues may not be free, but that leads to 
q_wgle gr©q ª_ tcpw umpi_`jc gbc_ rf_r hsqr
f_ql©r umpicb wcr,« 

ü Tech-centric pedagogy: Not just using tech-
nology to enhance learning, but making 
technology the center of teaching. Why is this 
inherently a good idea? You got me. 

http://www.zdnet.com/blog/education/the-top-5-ed-tech-developments-of-2011-that-werent/4759
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B_uqml gq &u_gr dmp gr' _ amlqsjr_lr ml ªcbsa_rgml_j
technology and web-`_qcb qwqrckq« ufm©q _jqm rfc
k_picrgle T@ dmp _ ªtgprs_j aj_qqpmmk _lb jc_plgle
lcrumpi Q__Q npmtgbcp,« Rfgq gq _lmrfcp mlc ugrf*
apparently, no comments at all. What I miss: Any 
qclqc rf_r qmkc md B_uqml©q ªgr bgbl©r f_nncl«
might be worth reconsidering, not just being disap-
pointed about. 

I l»íóùc¾³³ óûùÈ¾ó¬¾ð óùÏ¬ùÿčÖÖ 

Rfgq mlc* ml rfc mrfcp f_lb* gql©r _l _bkgqqgml md
`_b dmpca_qrq &_lb k_w`c bmcql©r `cjmle fcpc _r _jj',
Gr©q _ acjc`p_rgml-ql_pidcqr md ªbcj_wq* d_jqc qr_prq* qe-
curity breeches [sic] and straight up technological 
rspd msrq« upgrrcl `w @pw_l Fc_rcp _lb nmqrcb _ren-
gadget on December 29, 2011. (Assuming that Heater 
gql©r r_jigle _`msr `sjjcrnpmmd n_lrq* G©k qgaagle pa-
rfcp rf_l qgknjw amppcargle rm ª`pc_afcq« `ca_sqc*
dammit, engadget claims to be a professional opera-
tion, not just some semiliterate blogger.) 

The list? The failed AT&T/T-Mobile merger; the 
ugbcqnpc_b sqc md A_ppgcp GO ªbg_elmqrga« qmdru_pc
ml km`gjc bctgacq9 Agqam©q qfsrrgle bmul Djgn9 rfc
continued (at that point) absence of the longest-
running vaporware, Duke Nukem Forever; Fusion 
Garage and its new, ahem, wonder tablets, the 
Grid10 and Grid4, which were apparently as suc-
cessful as the JooJoo (remember the JooJoo? No?); 
the HTC Thunderball because of lousy battery life; 
rfc lmlcvgqrclr gNfmlc 39 H_u`mlc©q Sn upgqr`_lb9
the Kobo Vox ereader; the Kno dual-screen tablet; 
Ncrdjgv Ougiqrcp9 Lglrclbm©q 1BQ Agpajc N_b Npm9
the Notion Ink Adam, yet another tablet disap-
nmglrkclr9 Nj_wQr_rgml Lcrumpi©q npm`jckq9 Pe-
qc_paf gl Kmrgml gl eclcp_j9 _lb FN©q uc`MQ, 

Gr©q osgrc _ jgqr _lb wms k_w dglb rfc mlc-
paragraph write-ups (with links) interesting®and 
this time, there are comments. 923 of them before 
they were closed (apparently after very little time, 
since in early May 2012 the newest comment is la-
`cjcb ª2 kmlrfq _em*« npcqsk_`jw ugrfgl _ ucci mp
rum md rfc qrmpw©q nmqrgle', G bgbnot attempt to read 
_jj md rfck, Rfc dgpqr gq f_pb rm _pesc ugrf8 ªThe 
iPhone 5 was more the fault of publications like En-
gadget, rather than Apple themselves.« ? jmle bgs-
asqqgml dmjjmuq¡G e_tc sn _drcp /.. _bbgrgml_j
comments before reaching the end of it. 

Thursday Threads: Looking Backwards and 
Looking Forwards 

This December 29, 2011 item by Peter Murray, the 
Disruptive Library Technology Jester, bridges the end 
of this section and the starr md rfc lcvr qcargml, Gr©q

_jj jgliq* rm `c qspc* _lb jmmigle `_aiu_pbq* G©k hsqr
emgle rm lmrc mlc md rfck* Hcll Uc``©q ªDgtc rfgleq
uc jc_plcb _`msr ns`jgqfgle gl 0.//*«posted De-
cember 28, 2011 at =íG ¾ÅÅĉùGUvUð. The five? 

ü Amazon is, indeed, a disruptive publishing 
competitor: Amazon seems to want it all®
not just sales but the whole shebang. Exam-
ples include the expanding toolkit for self-
publishing through Amazon, but also Ama-
xmlClampc &a_jjcb ?k_xml©q ªdj_eqfgn gm-
npglr«9 ?k_xmlApmqqgle &rp_lqj_rgmlq md
foreign-j_les_ec `mmiq'9 Qcrf Embgl©q Bmm-
ino Project; and Montlake Romance, an Ama-
xml pmk_lac gknpglr, Rfcl rfcpc©q rfc Igndle 
Mulcp©q Jclbgle Jg`p_pw _lb kmpc cknf_qgq
on Kindle Singles. 

ü Ns`jgqfcpq _pcl©r lcacqq_pw rm ns`jgqfgle: 
More authors have figured that out®but, in 
d_ar* dmp k_lw _srfmpq rf_r©q lmr clrgpcjw rpsc
(I, for one, benefit enormously from the edit-
ing, packaging and publicity capabilities of 
good publishers). She says self-publishing is 
ª`camkgle kmpc k_glqrpc_k«9 G umlbcp fmu
`pm_bjw rf_r©q rpsc* `sr gr©q _ nmglr, &Umprf
noting: CreateSpace, one of the two signifi-
cant no-fee publish-on-demand operations, is 
an Amazon division.) 

ü Readers sure do like ebooks: And I certainly 
jgic rfc jc_b dmp rfgq bgqasqqgml* ctcl gd gr©q
qgaumprfw8 ªRfcpc emmb lcuq gq rf_r ncmnjc
_pc qrgjj pc_bgle¡« 

ü HTML5 is an important publishing technol-
ogy: Gr©q qsnnmprcb gl CNS@1 _lb qmpr-of in 
Kindle Format 8. 

ü DRM is full of unintended consequences: 
Wms rfgli= K_w`c fcpc gr©q umprf osmrgle rfc
final sentence, after Webb notes that DRM 
bmcql©r qrmn ngp_aw _lb gql©r pc_jjw ucjj qsp-
nmprcb `w qr_rgqrgaq8 ªBut it does give publish-
ers one thing: a longer length of rope with 
which to hang themselves.« 

I frequently feel discussions of publishers should be 
npcd_acb ugrf ªrfc @ge 4 ns`jgqfcpq« `sr k_w`c rfgq
group goes a little beyond that. 

Peter Murray lists the five and says we can add 
_ qgvrf8 ªRfcrelationship between libraries and 
pubjgqfcpq gq lm jmlecp _ n_qqgtc mlc,« Gr©q qrgjjmost-
ly passive, but that may be changing. 

http://www.engadget.com/2011/12/29/techs-biggest-misfires-of-2011
http://dltj.org/article/thursday-threads-2011w52/
http://radar.oreilly.com/2011/12/five-lessons-publishing-2011-amazon-self-publishing-ereading-html5-drm-piracy.html
http://radar.oreilly.com/2011/12/five-lessons-publishing-2011-amazon-self-publishing-ereading-html5-drm-piracy.html
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2012  

Lmu uc©pc dgpkjw gl rfc pc_jk md dmpca_qrq®and 
uc©jj qr_pr `w ngaigle sn Kspp_w©q rum jgqrq md 0./0
forecasts. one from Fast Company, one from the 
SI©q L_rgml_j Clbmukclr dmp Qagclac Rcaflmjmew
and the Arts. 

10 Bold Tech Predictions For 2012 
Rf_r©q ªcvncpr `jmeecp« B_tgb J_tclb_*posting on 
December 12, 2011 at Fast Company©q ªCvncpr @jme,«
These are explicitly flagged as business develop-
ments. His boldface predictions; my comments: 

ü Social business will take off in 2012, but 
companies will struggle to adopt. Wms©jj f_tc
to read this one yourself; it strikes me as baf-
flegab. 

ü A significant failure in a popular cloud ser-
vice will set the cloud movement back. If A 
then probably B, as it may cause sensible 
`sqglcqqcq rm jmmi ajmqcjw _r rfc ªfsec amqr
savileq« J_tclb_ _qqspcq sq ctcl qk_jj `sqi-
nesses get by losing local control over their 
computing and data resources. 

ü Mobile IT will grow slowly in the enter-
prise. Very much business-centric, mostly 
q_wgle `sqglcqqcq pc_jjw _pcl©r emgle rm cosgn
all their employees with smartphones and 
tablets in any great hurry. And why should 
rfcw= Rfgq mlc bmcql©r qrpgic kc _q `mjbat 
all; it strikes me as realistic. 

ü Organizations will increase IT infrastructure 
investments. Note my observation on the 
npctgmsq ª`mjb npcbgargml*« `sr bms`jc gr, 

ü An iPad tablet alternative will emerge out of 
the fragmented Android market. G umsjbl©r
a_jj rfgq `mjb8 kmpc jgic ªlc_pjw glctgr_`jc,« 

ü Android vs. iOS 20128 ªApple will have to 
become more flexible in its software distribu-
tion model for enterprise software or it will 
risk making the same Macintosh vs. PC mis-
take of the 1990s. It is not reasonable for or-
ganizations to grant Apple control of 
application distribution to their internal 
workforce.« F_pb rm _pesc ugrf rf_r®`sr gr©q
not a prcbgargml* qglac J_tclb_ gql©r q_wgle
Apple will increase flexibility. 

ü eBooks will dominate. In my opinion, that 
pcosgpcq _l slsqs_j bcdglgrgml md ªbmkgl_rc*«
but I could be wrong. eBooks having more 
than 50% of total book sales for 2012? If 
rf_r©q uf_r fc©s saying, that is a bold (and, I 
think, improbable) prediction. 

ü Information overload will get much worse. 
Ufgjc rfc bgqasqqgml gq glrcpcqrgle* G bml©r
buy it. Hc©q kgvgle fwncpamllcargtgrw ugrf dgl-
tering failure, Rfcw©pc rum bgddcpclr rfgleq, 

ü Consolidation in the social busi-
ness/enterprise collaboration market. An-
other purely business discussion. 

ü A significant new player will emerge in the 
social networking space. ªFacebook will re-
main the dominant player for the foreseeable 
future, but an attractive alternative will 
emerge in 2012.« Upgrgle gl Bcack`cp 0.//*
rf_r©q lmr mljw lmr `mjb* gr©q qgknjw pcamelgz-
ing reality. The name of that player ends in a 
plus sign, by the way. 

G rfgli G©k ugrf Ncrcp fcpc8 Fc©q jcqq qspc rf_r
c`mmiq ugjj ªbmkgl_rc*« ª`sr rfcw ugjl certainly be-
amkc kmpc npct_jclr,« Mrfcpugqc* G©k qr_prgle rm
feel like making my own Bold Predictions (after 
looking at the third, fourth, fifth and tenth ones 
above), such as: 

ü Pigs will continue to fly only as cargo within 
airplanes. 

ü Threats of public library closures will greatly 
outnumber actual library closures, but the 
threats will get much more press than the less 
negative outcomes. 

ü Tens of thousands of infographics will appear 
that use lots of space to say very little, and 
that frequently in a misleading manner. (In-
fographics are to statistical clarity as Power-
Point and Prezi are to oratory.) 

12 predictions for 2012 

This one®a set of 12 discussions from a central 
page®is tough becauqc gr©q dpmk rfc SI _lb qgrsa-
rgmlq k_w `c bgddcpclr rfcpc, Qrgjj* gr©q umprf _ dcu
lmrcq, Rfcqc _pc qr_rcb _q ªpredictions for the year 
ahead spanning the tech, retail and entertainment 
industries as well as business and the public sector.«
G©k lmr egtgle _jj md rfck* hsqr _ dcu rf_r qcck
noteworthy beyond the UK. 

ü Innovation for frugality. @ca_sqc gr©q jgicjw
that a number of nations will either have little 
to no economic growth or actually suffer con-
traction in 2012, there should be both more 
innovations that allow people to do things 
cheaper®_lb kmpc ªdpse_j gllmt_rgml« amm-
ing out of places with small budgets. (I won-
bcp _`msr rfc _qqcprgml rf_r ªcvrp_t_e_lac gq
glctgr_`jc« gl ucjj-funded operations like 
CERN: Is that universally true?) 

http://www.fastcompany.com/1802338/10-bold-business-technology-predictions-for-2012?partner=leadership_newsletter
http://www.fastcompany.com/1802338/10-bold-business-technology-predictions-for-2012?partner=leadership_newsletter
http://www.nesta.org.uk/news_and_features/12for2012
http://www.nesta.org.uk/news_and_features/12for2012
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ü Raspberry Pi and the rise of the cheap com-
puter. The claim here is that we all (or at 
least many of us, specifically kids) will start 
programming again®like back in the days of 
cheapo TV-based computers running BASIC. 
The discussion gets away from the Raspberry 
Ng grqcjd _lb k_icq _ `pm_bcp aj_gk8 ªrfc pgqc
of the cheap, programmable computer is my 
npcbgargml dmp 0./0,« G©b `c _qrmlgqfcb gd rfgq
proves to be true in any broad sense. 

ü Massively connected. The Internet of Things 
finally takes off. The writer here thinks every-
rfgle©q gl nj_ac dmp rfgq rm ªecr ctcpwufcpc gl
0./0,« G©k lmr fmjbgle kw `pc_rf, 

ü Your mobile wallet. A ªrfgq rgkc dmp qspc «
prediction®_lb* glbccb* rf_r©q rfc amlrclr8
ªWe©ve been promised a wallet in our phones 
for years, but 2012 will be the year that it 
breaks through.« Rfc upgrcp clrfsqcq mtcp
the fact that every transaction done using a 
Near Field Communication chip in a phone 
ª`camkcq _l mnnmprslgrw rm cvaf_lec b_r_
_lb rpgeecp _l _nnjga_rgml,« Ufgaf kc_lq gr
becomes yet another way that your current lo-
cation and information about you become part 
of a datanet. Clearly this is entirely desirable 
to the writer; maybe not so much for some of 
the rest of us. 

Rf_r©q dmsp msr md /0, ? dcu md rfc mrfcpq _pc tcpw
much UK-centric, and there are smkc G hsqr bml©r
feel the need to comment on. 

Anticipating 2012 
A library-specific list from Gavia Libraria (the li-
brary loon), posted December 21, 2011. The myste-
pgmsq jmml _bkgrq rf_r qfc©q `een unable to predict 
rfgleq ªrf_r gl fglbqgefr ucpc m`tgmsqjw amkgle«
but wants to do some predictions anyway. She 
groups things into four categories®and I like what I 
read well enough to mostly just quote her (noting 
that the blog has a CC BY license, all the more 
amusing because the only attribution you can give is 
rm E_tg_ Jg`p_pg_* rfc jg`p_pw jmml', G©k jc_tgle msr
_pc_q rf_r qcck &rm kc' msrqgbc A$G©q qamnc9 wms
really should read the whole post. Where I have 
amkkclrq* rfcw©pc gl Y`p_aicrq[, 

Likely flashpoints 

A really big Big Deal will finally explode noisily. 

Small Big Deals are already crumbling, but they just 

_pcl©r clmsef rm apc_rc _l _a_bckc-wide furor. 

Twenty-eleven did produce three big-enough near-

misses, however: Access Copyright in Canada, 

RLUK taking on Elsevier and Wiley, then backing 

bmul* _lb nmmp bcqncp_rc Nspbsc©q j_qr-minute 

one-wc_p bc_j ugrf Cjqctgcp¡, YQcckq jgicjw, Ugjj

2012 be the year?] 

Maria Pallante will do something exceedingly stupid 

and horrible, Rfc qgel_jq qclr `w rfc SQ©q lcu Pcegs-

ter of Copyrights are terrifying, especially for aca-

demic libraries. You thought SOPA was bad? 

N_jj_lrc amsjb `c umpqc* `ca_sqc mlc a_l©r dgjg`sqrcp

the woman to stop her. Likely initiatives include 

bad orphan-works policy, an entirely unhelpful 

ªqcargml /.6 pctgqgml*« _lb _l ?aacqq-Copyright

like compulsory licensing scheme. {I wish I could 

disagree here, but so far Pallante seems to be anoth-

er copyright maximalist.] 

Grinding slow, but exceeding fine 

PLoS will continue its growth. Gd rfcpc©q _ qk_prcp

group of people in this business than PLoS, the 

Jmml bmcql©r ilmu ufm gr kgefr `c, 

Anger at toll-access publishers will continue to gain 

faculty mindshare. This has been painfully slow in 

coming, but 2011 saw quite a few more outright 

philippics, and quite a bit less FUD and apologias 

from toll -_aacqq ns`jgqfcpq* rf_l fcpcrmdmpc, Gr©q lmr

yet time to translate that into major gains for open 

_aacqq¡ `sr gr©q _ lcacqq_pw qr_pr lmlcrfcjcqq,[I 

rfgli rfc Jmml©q pgefr ml _jj amslrq®both the over-

all trend and that 2012 may be too early for major 

gains in OA. A Whitehouse.gov petition is great, 

but may not be a major gain as such.] 

Hathi Trust will survive and prosper. The Authors 

Esgjb©q j_uqsgrs grow increasingly shrill and des-

ncp_rc, Rfcw uml©r ugl _lwrfgle `w rfck, ?lb

while the orphan-works snafu was indeed embar-

p_qqgle* gr©q f_pbjw d_r_j, 

Perhapses 

One PLoS One imitator announced in 2011 will fold in 

2012. Rfc Jmml©q lmlcvgqrclr kmlcw gq ml Q?EC

Open, but it could be any of them. Predictably, the 

toll -access-publisher lobby will trumpet this as a 

major open-access failure, ignoring both the suc-

cess of PLoS One and the well-above-zero churn 

rate of toll-access journals. N.b.: 2012 could well be 

too early, but the Loon would be rather shocked 

(not necessarily in a bad way, of course) if this 

bgbl©r f_nncl `w 0./3, 

The silent war between MLSes and underemployed 

postdocs for library staff positions will come to a head. 

The Loon thinks MLSes will ultimately hold their 

ground, Jeff Trzeciak or no Jeff Trzeciak; this sort of 

battle has happened before. How ugly the war gets 

bcnclbq gl n_pr ml fmu osgaijw Rpxcag_i©q glqrgrsrgml

hands him his head, which would scare other library 

administrators away from library-labor casualization 

tg_ nmqrbmaq, &Lm k_rrcp ufcl gr f_nnclq* rfc Jmml©q

dgpk mnglgml gq rf_r gr bgbl©r f_nncl lc_pjw qmml

http://gavialib.com/2011/12/anticipating-2012/
http://gavialib.com/2011/12/anticipating-2012/
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clmsef,' YKc_lufgjc* HR f_q kmtcb ml¡_lb G©k

staying right away from this fight.] 

Anything could happen, and probably will 

SOPA and its ilk. The Loon prays that the Internet 

bgqamtcpq grq jm``wgle qnglc, Gr©jj lccb gr, YEgtcl

rf_r QMN?©q kmpnfcb glrm AQGN?* G qf_pc rfc Jmml©q

prayer.] 

The eventual lawsuit-driven shape of Google Books. 

The Loml umsjbl©r rmsaf rfgq ugrf fcp rglgcqr* kmqr

expendable pinfeather. [Ditto®_jrfmsef G©k pc_bw

to predict that whatever emerges will have almost 

lmrfgle rm bm ugrf rfc mpgegl_j ep_lbgmqc ªmf* wms

bml©r pc_jjw lccb jg`p_pw qr_aiq _lwkmpc« ncptcpqgml

of what Google was actually saying.] 

Privacy in social media and on mobile devices. Worse 

_lb umpqc¡ uc a_l acpr_gljw cvncar kmpc qa_lb_jq

_lb kmpc `jslbcpq9 uf_r rfc Jmml umsjbl©r ctcl

try to predict is the reaction thereto, from legisla-

tors or the social-media-using public at large. [Nor 

will I.]  

A fine and interesting set of predictions, including 
rfc mlcq G afmqc rm mkgr, Wcq* G ilmu G©k _ bgq_epce-
_`jc mjb asqq* `sr G bml©r bgq_epcc ugrfeverybody. 

Ditch these 10 devices in 2012 

While I picked this up from the Chicago Tribune* gr©q
actually written by Deborah Netburn of the Los An-
geles Times _lb gr©q rfc iglb md rfgle rf_r bpgtcq kc
right up the wall®a story that begins by essentially 
q_wgle rf_r rfgq ªapc_rc kmpc e_p`_ec « jgqr mljw
makes sense if you want everything to be multifunc-
tion. To wit, the introduction: 

When researching this list of obsolete technology, 

uc bgqamtcpcb rf_r kmqr md rfc bctgacq uc©tc

deemed no longer necessary are actually very useful 

items that served us better than the smartphone 

functions that have come to replace them. They 

helped us navigate strange cities (GPS for the car), 

easily take video of our children (Flip cam), and 

transport large files between our home and office 

computers (flash drive). 

So why have they become obsolete? Because they 

did one thing and one thing only, and a person can 

carry only so many devices in their coat pockets or 

purses, no matter how small. And so we suggest 

that in the coming year you bid a fond farewell to 

these 10 items, on rfc mdd af_lac rf_r wms f_tcl©r

trashed them already. 

Maybe I should stop right there, scream and turn 
the page. Pushing people to keep replacing perfectly 
good technology with newer better hotter and label-
gle grckq rf_r kgefr `c j_qr wc_p©q tcpqgml _q ªm`so-
jcrc« glajglcq kc rm q_w rf_r* ufgjc G bml©r `cjgctc

print newspapers are obsolete, some forms of news-
n_ncp ªhmspl_jgqk« b_kl ucjj qfmsjb `c, 

Qm uf_r©q rfc _ars_j jgqr= 

ü Flip cams®qfc©q r_jigle _`msr rfc ufmjc
cheap, small camcorder category, not just 
Ciqam©q mbb bcagqgml, Ufw ªm`qmjcrc=« @e-
cause some smartphones take video. 

ü Nmpr_`jc BTB nj_wcpq, Qglac* w©ilmu*every-
body that would use these inexpensive little 
bctgacq ksqr `c a_ppwgle _ lmrc`mmi mp ªmlc
md rfc glapc_qglejw s`gosgrmsq r_`jcrq,« 

ü Flash drives. Really= Wcn, ªRf_liq rm rfc pgqc
of cloud computing and the ease of sending 
giant files, the 2-inch flash drive has come to 
qcck _jkmqr ajsliw,« Qm wms qfmsjbthrow all 
your flash drives in the garbage* ml rfc ªmdd
af_lac rf_r wms f_tcl©r rp_qfcb rfck _jpc_bw,« 

ü ENQ bctgacq dmp wmsp a_p, Wms qcc* ªuc©tc _ju_wq
emr msp gNfmlc ml* _lb gr©q _ju_wq af_pecb«®
_lb qglac ªuc« ajc_pjw kc_lqeverybody, then 
all other GPS devices are obsolete. 

ü Small digital cameras. Again, we all have 
smartphones, so anything short of a profes-
sional-grade digital camera is worthless trash. 

ü Fax machines. Well, OK, maybe this one. (Or 
k_w`c lmr8 G©tc f_b rm _argt_rc rfc d_v nmprgml
of my multifunction printer at least once this 
year, for good reasons.) 

ü Netbooks. We all have tablets now* qm rfcpc©q
no room for netbooks. 

ü CD players. Because they take up more space 
rf_l KN1 dgjcq _lb ªbml©r f_tc rfc a_afcr md
tglwj,« Bc_b* bc_b* bc_b, 

ü Tmgac pcampbcpq, Lmu* gd qfc©b q_gb ªtgprs_jjw
all modern MP3 players are also voice record-
cpq« G kgefr `c more sympathetic, but nope: 
The ubiquitous smartphone that everybody 
already owns makes everything else obsolete. 

ü NB?q, MI* G©jj egtc fcp rum msr md rcl, ?lb em
scream again. 

This is the kind of writing that gives journalism and 
consumerism bad names. You photographers out 
there: How many of you feel that your smartphone 
is a full, complete, adequate replacement for your 
best non-professional-ep_bc bgegr_j a_kcp_= G©k
escqqgle gr©q lmr ctcpw`mbw, 

The last two§or the last two dozen? 

The last rum grckq G©tctagged for this discussion are 
Pgaf_pb U_rqml©qDecember 31, 2011 ªLcu Rpclbq
dmp 0./0 &_ amkngj_rgml'« _rP»Uûíóù; ĈûrùIÏÛùIð Ëvóù
_lb Hmfl J_le©qDecember 27, 2011 ªCvncprq Npcbgc-

http://toptrends.nowandnext.com/2011/12/31/new-trends-for-2012-a-compilation/
http://lonewolflibrarian.wordpress.com/2011/12/27/experts-predictions-for-2012-in-technology-business-and-economics-12-27-11/
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tions for 2012 in Technology, Business, and Econom-
gaq« _rI» ùEðÏĆ ðc¾UÅù9ÏË ùPÏÅ¬ù9¾cðUð¾UËíóùPeblog. 

Except that neither of these is a standalone set of 
predictions. The first offers ten lists from ten different 
qmspacq* ugrf jgliq* njsq _l _bbgrgml_j jgli rm ª04
umpbq dmp 0./0«9 rfc qcamlb gq _ qcr md /2 jgliq rm
articles offering predictions. After looking through 
more than half of the lists and links, I find that I have 
forecast fatigue. If you have more endurance than I 
do, you can click on either of the links above and go 
to town. This roundup, however, is done. 

Policy 

Copyright: Fair Use, Part 1  

Fair use is law. It is not an admission of copyright 
infringement with a defense. It is not just a doctrine. 
It  is part of U.S. copyright law®specifically, section 
107 of the law: 

Notwithstanding the provisions of sections 17 

U.S.C. § 106 and 17 U.S.C. § 106A, the fair use of a 

copyrighted work, including such use by reproduc-

tion in copies or phonorecords or by any other 

means specified by that section, for purposes such 

as criticism, comment, news reporting, teaching 

(including multiple copies for classroom use), 

scholarship, or research, is not an infringement of 

copyright. In determining whether the use made of 

a work in any particular case is a fair use the factors 

to be considered shall include: 

1. the purpose and character of the use, including 

whether such use is of a commercial nature or is for 

nonprofit educational purposes; 

2. the nature of the copyrighted work; 

3. the amount and substantiality of the portion 

used in relation to the copyrighted work as a whole; 

and 

4. the effect of the use upon the potential market 

for or value of the copyrighted work. 

The fact that a work is unpublished shall not itself 

bar a finding of fair use if such finding is made up-

on consideration of all the above factors. 

Why do I say this? Because Big Media tends to put 
qa_pc osmrcq _pmslb ªd_gp sqc*« qmkcrgkcq rm bclw
rf_r gr cvgqrq* _lb `ca_sqc gr©q `ccl aj_gkcb qm mdrcl
rf_r gr©q mljw _ bcdclqc®that claiming fair use is 
_bkgrrgle amnwpgefr gldpgleckclr, Gr©q lmr, Gd rfc
first paragraph of section 107 is too long, herc©q _l
excerpt (emphasis added): 

Rfc d_gp sqc md _ amnwpgefrcb umpi¡gqnot an in-

fringement of copyright. 

The problem that arises is threefold: 

ü As you can see, the definition of fair use is 
vague®gr©q _ qcr md d_armpq* lmr _ ajc_p psjc, 

ü Rfcpc©q `ccl _ eclcpally successful ongoing 
push to minimize the use of fair use, and spe-
cifically to demand that authors and creators 
obtain permission for every use of copyright-
ed material, even if such use seems likely to 
fall into fair use. 

ü Even more so than for other aspects of copy-
right law, fair use is diminished by bullying 
and intimidation®the threat of lawsuits and 
actual lawsuits that heavily favor corporate 
interests over individual interests, including 
those of writers and other creators. 

This two-part piece is in four or five sections deal-
ing with various events and thoughts on fair use 
mtcp rfc n_qr amsnjc md wc_pq, G©b mpgegl_jjw fmncb rm
do the whole thing in a single essay, but that once 
again seems too large for an issue with more than 
one essay. Therefore, the third, fourth and possibly 
fifth sections will appear later®probably in the next 
issue. The first portion of this roundup is, I believe, 
unmistakable good news. The others are all more 
complicated. I should note that I am not a lawyer 
and I am not offering legal advice. 

Righthaven 

Fcpc©q fmuWikipedia puts it in an excruciatingly 
value-neutral piece: 

Righthaven LLC is a copyright holding company 

founded in early 2010, which enters agreements 

from its partner newspapers after finding that their 

content has been copied to online sites without 

permission, in order to engage in litigation against 

the site owners for copyright infringement. The 

lawsuits have been heavily criticized by commenta-

tors, who describe the activity as copyright trolling 

and the cokn_lw _q _ ªj_uqsgr d_armpw«, 

G©k lmr qspc rfc tcp` gl rf_r dgpqr qclrclac f_q rfc
pgefr rclqc, ?r rfgq nmglr* ªu_q« _nnc_pq kmpc _p-
npmnpg_rc* cqncag_jjw qglac rfc amkn_lw©q _qqcrq _pc
subject to seizure and the domain (righthaven.com) 
f_q _jpc_bw `ccl qmjb _r _sargml, @sr rf_r©q ecrrgle
ahead of the story. 

Righthaven set up a deal with the publisher of 
the Las Vegas Review-Journal to sue people®
bloggers and others®for reproducing newspaper 
articles on their sites without permission. In the 
first year, it filed 255 suits®typically demanding 
"53*... _lb rfc ªgldpglecp«¨q bmk_gl l_kc _lb qct-
rjgle dmp _ dcu rfmsq_lb bmjj_pq, &Bmcq rfgq ªqsc dmp

http://en.wikipedia.org/wiki/Righthaven
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rfc kmml _lb qcrrjc dmp _ dcu rfmsq_lb `saiq«
model sound at all f_kgjg_p=' Fcpc©q rfc _udsj n_pr*
_e_gl dpmk Ugigncbg_8 ªAs of December 2010 ap-
proximately 70 cases had settled.« 

Later, Righthaven set up similar agreements 
with an Arkansas outfit and Media News Group. It 
also started suing over graphics and photographs 
and adding other newspapers. After all, what a deal! 
The company bullies bloggers and others and the 
newspaper gets half of the action. 

Npcrrw quccr, Gbclrgdw ªgldpglecpq,« Qclb ¨ck
nasty letters and file suits. Collect Big Bucks. Profit! 
Slrgj¡ncmnjc qr_pred fighting back, with help from 
the Electronic Frontier Foundation and others. That 
started before the first material collected for this 
pmslbsn* qm uc©pc entering the story partway in. 

Righthaven Says It Will Stop Suing Over News 
Excerpts 
Rf_r©q rfc rgrjc ml B_tgb Ip_tcrq©November 18, 
2010 story on Wired.com©q ªRfpc_r Jctcj,« Qcckq
Righthaven had even been suing for relatively brief 
excerpts®for example, eight sentences out of a 30-
sentence story about the real estate market. Realty 
One Group (or, rather, realtor Michael Nelson on 
his blog) quoted the material. Righthaven sued. In-
stead of coughing up $3,000, Realty One filed a mo-
tion to dismiss claiming fair use. The quick 
discussion by the court found that three of four fac-
tors favored fair use and granted summary judgment 
for the defendant (which only happens when the 
facts lUËíû support a finding in favor of the plaintiff): 

After reviewing Nelson©s use of the copyrighted ma-

terial, the court finds that Nelson©s use falls within 

the Fair Use doctrine. Accordingly, Nelson did not 

infringe Righthaven©s copyright as a matter of law 

and the court shall grant Nelson©s motion. 

Whoops. So Righthaven said it would only file law-
suits when at least 75% of an article was quoted. 
Specifically, it said that in a case where it was suing 
a political group for quoting four paragraphs of a 
34-paragraph story®and then moved to dismiss 
that suit without granting legal costs to the political 
group (and EFF). 

Nevada court hits copyright troll with Fair Use 
surprise 
G©k njc_qcb rm q_w rf_r K_rrfcu J_q_p sqcb D_gp Sqc
without scare quotes in this November 2011 story at 
ars technica. This time, the suit was over an entire 
article®and the judge wanted Righthaven to show 
a_sqc ufw rfc qsgr qfmsjbl©rbe dismissed on the 
`_qgq md d_gp sqc, Rp_bgrgml_jjw* sldmprsl_rcjw* gr©q

been up to the person or group using fair use to de-
fend that use®but the tide was starting to turn. 

The defendant was the Center for Intercultural 
Organizing in Portland, Oregon, an advocacy group 
dmp gkkgep_lrq _lb pcdseccq, AGM©q `jme f_b &_nn_r-
ently) republished in full a news report on misde-
meanor violations leading to deportation. Right-
haven not only sued for statutory damages, it 
wanted loads of stuff about CIO including its finan-
ag_jq _lb ªAll evidence and documentation relating 
to the names and addresses (whether electronic mail 
addresses or otherwise) of any person with whom 
the Defendants have communicated regarding the 
Defendants© use of the Work«®that is, presumably, 
everỳ mbw ufm©b pc_b rfc `jme, Mf* _lb gr u_lrcb
AGM©q bmk_gl, 

CIO filed a motion to dismiss because 
Pgefrf_tcl bgbl©r fmjb amnwpgefr slrgj _drcp rfc grck
was posted (Righthaven claimed to transfer copy-
rights from the papers), and thus lacked standing to 
sue. L_q_p upgrcq8© 

What©s interesting about the Nevada court©s latest 

action is that Judge Mahan is leapfrogging over the 

Center©s standing and jurisdiction arguments and 

turning the matter into a Fair Use issue. 

Gl mrfcp umpbq8 K_w`c gr bmcql©r k_rrcp ufm fmjbs 
amnwpgefr9 k_w`c gr©q d_gp sqc gl _lw a_qc, 

Fair Use For the Win in Righthaven Case 

Rf_r©q fmu gr rsplcb msr* _q cvnj_glcb glthis 
March21, 2011 post _r CDD©qDeepLinks Blog by Kurt 
Opsahl. (EFF also properly uses fair use without 
quote marks.) 

Last Friday, a judge in the Nevada federal district 

court patiently explained why fair use disposes of 

Righthaven©s copyright claim arising from the re-

publication of an entire news article by a nonprofit 

organization. The hearing was in one of the now-

250 Righthaven copyright cases. A written order, 

which will help set a persuasive precedent for other 

copyright troll cases, will be issued later. 

G jgic Mnq_fj©q amkkclr ml rfcqc qsgrqin general 
_lb Pgefrf_tcl©q qrp_rcew8 

Righthaven seeks the maximum damages under the 

Copyright Act as well as control over the domain 

name, but is willing to settle for four-figure sums 

that seem calculated to be less than the cost of de-

fense. Meanwhile, the actual articles that Right-

haven sues over remain available for no charge on 

the newspaper website. [Emphasis added.] 

The judge went through the four factors, but also 
lmrcb rf_r Pgefrf_tcl©q mljw sqc md rfc k_rcpg_j u_q

http://www.wired.com/threatlevel/2010/11/righthaven
http://www.wired.com/threatlevel/2010/11/righthaven
http://www.scribd.com/doc/39767798/Righthaven-v-Realty-One-Order
http://www.scribd.com/doc/39767798/Righthaven-v-Realty-One-Order
http://arstechnica.com/web/news/2010/11/nevada-court-hits-righthaven-with-fair-use-surprise.ars
https://www.eff.org/deeplinks/2011/03/fair-use-win-righthaven-case
https://www.eff.org/deeplinks/2011/03/fair-use-win-righthaven-case


Cites & Insights June 2012 14 

for lawsuits®and that the lawsuits were having a 
chilling effect on fair use. 

Since Righthaven©s use of the work ªdoes nothing to 

advance the Copyright Act©s purpose, which is to 

encourage and protect creativity,« Judge Mahan was 

inclined to find CIO©s non-commercial use to be fair 

even though it used the entirety of the article. 

Strong stuff®G kc_l* _drcp _jj* bmcql©r ctcpw Npmncp
American® know that the purpose of copyright is to 
enrich copyright holders? 

The good side of a bad lawsuit 
Ictgl Qkgrf &wms©pc emgle rm qcc fgq l_kc _lot in 
this roundup) commented on the case in this March 
31, 2011 post at Scholarly Communications @ 
Duke®one of the most consistently thoughtful and 
interesting blogs about copyright and publication 
issues in academic, out of Duke University Librar-
ies. He found the case interesting, but with a caveat: 

For those of us who believe that education and 

technological innovation require more space in the 

fair use analysis than courts usually recognize, 

there was an interesting decision recently that 

might be heartening if it were not so heavily de-

pendent on the fact that the plaintiff in the case was 

so unsympathetic. 

G afmmqc rm `c fc_prclcb _lwu_w* `sr Qkgrf©q nmglr
is a emmb mlc, Pgefrf_tcl u_q glbccb _ ªpc_jjw mb-
lmvgmsq nj_glrgdd,« Qkgrf dmasqcq ml rum _qncarq md
the finding: 

ü Bcrcpkglgle rf_r rfc AGM `jme bgbl©r qcptc
the same market as the newspaper, which 
broadens the fourth factor analysis. 

ü Focusing on the fact that it was Righthaven as 
ªrfc pgefrq fmjbcp« &G©k _bbgle rfc qa_pc
osmrcq9 wms©jj qcc ufw _ jgrrjc j_rcp' p_rfcp
than the newspaper: 

The other unusual bit of reasoning in this case 

makes the ªdisliked plaintiff« effect quite clear. The 

judge talked a good deal about how the rights hold-

er (Righthaven)was using the copyright, which is 

not usually part of the fair use analysis. Usually, the 

use inquiry focuses on how the defendant is using 

the work, but here the judge looked at how Right-

haven was exploiting the copyright solely as a 

means for bringing lawsuits. Righthaven does not 

produce creative work nor support those who do; it 

simply sues, or threatens to sue, other entities. This 

use ªexclusively for lawsuits« was a mark in favor 

of fair use, the judge seems to be saying, because 

finding otherwise would have a chilling effect on 

other fair uses. This is an extraordinary bit of rea-

soning®linked to, but conceptually separate from, 

a concern for a chilling effect on free speech®that 

represents a substantial departure from the usually 

fair use analysis. 

Qkgrf gql©r bgq_epccgle ugrf rfc bcagqgml9 fc©q lmrgle
slsqs_j _qncarq md gr, Fc©q _jqm lmrgle rf_r rfc dmsp
d_armpq _pcl©r cvajsqgtc &em `_ai _lb pc_b rfc umpbgle
a_pcdsjjw8 ªrfc d_armpq rm `c amlqgbcpcbshall include«',
ªHsbecq _pc dpcc rm amlqgbcp mrfcp rfgleq* glajsbgle rfc
emmb d_grf md `mrf nj_glrgddq _lb bcdclb_lrq,« 

More Bad News for Righthaven: Domain Name 
Claim Dismissed in DiBiase Case 

Rf_r©q Ampwllc KaQfcppw upgrgleon April 18, 2011 
_r CDD©qDeepLinks Blog, and it may be the less sig-
nificant of two Righthaven-related EFF posts that 
day. But it was another strike against Righthaven®
dismissing its absurd claim that it should be granted 
_ bcdclb_lr©q bmk_gl l_kc&q' _q _ pckcbw dmp amny-
right infringement. 

While this latter ruling was overshadowed by the 

unsealing of the Strategic Alliance Agreement, it 

represents a crucial precedent for other Righthaven 

victims. Righthaven always requests this relief in its 

complaints, and then uses the demand as leverage 

in settlement negotiations. As Righthaven CEO Ste-

ve Gibson said last year, the company sees the do-

main name threat as ªsomething available to deter 

infringements.« Websites that have built up strong 

name recognition are highly reluctant to put that 

domain at risk. 

@sr gr©qan improper threat. 

The country©s most popular online destinations, 

like the New York Times, Amazon and Yahoo!, have 

faced copyright infringement allegations based on 

their ordinary operations. But no one would imag-

ine that a plaintiff alleging copyright infringement 

against those companies would be entitled to do-

main-name transfer as a copyright remedy if in-

fringement was established. Consider the Drudge 

Report, one of many sites that Righthaven sued. Its 

domain name is estimated to be worth well into the 

millions of dollars. Transfer would confer a lottery- 

sized jackpot on the plaintiff and cause catastrophic 

harm to the defendant  a result that Congress did 

not and could not have intended when it crafted 

the copyright damages scheme. Moreover, seizing 

an entire website based on a tiny portion of con-

tent, even if that content were infringing, necessari-

ly violates the First Amendment. 

Incidentally, the link in the first quoted paragraph is 
to a Las Vegas newspaper®the Sun, that is, not the 
Review-Journal. Gr©q osgrc _ qrmpw, Uc©jj ecr `_ai rm
rfc bmk_gl `gr qfmprjw* `sr dgpqr¡ 

http://blogs.library.duke.edu/scholcomm/2011/03/31/the-good-side-of-a-bad-lawsuit/
http://blogs.library.duke.edu/scholcomm/2011/03/31/the-good-side-of-a-bad-lawsuit/
https://www.eff.org/deeplinks/2011/04/more-bad-news-righthaven-domain-name-claim
http://www.lasvegassun.com/news/2010/aug/04/some-targets-righthaven-lawsuits-fighting-back/
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Why Righthavenís Copyright Assignment Is A 
Sham ̈ And Why It Matters 
Kurt Opsahl, also April 18, 2011 on the EFF 
DeepLinks Blog, with a revelation that could mean 
the advances in fair use were incidental benefits. At 
the request of EFF and Fenwick & West, the district 
court unsealed the Strategic Alliance Agreement be-
tween Righthaven and Stephens Media (publisher of 
the Review-Journals', &Rfc amspr©q j_les_ec kakes it 
increasingly clear that it was getting, shall we say, 
mildly annoyed ugrf Pgefrf_tcl8 ªRighthaven and 
Stephens Media have attempted to create a cottage 
industry of filing copyright claims, making large 
claims for damages and then settling claims for 
pennies on the dollar, with defendants who do not 
want to incur the costs of defending the lawsuits.«' 

That agreement is essential to the lawsuits, 
since only a copyright holder can sue for infringe-
ment. And the copyright holder needs to claim on-
going harm in order to have much chance of 
success. Bsr fcpc©q qcargml 5,0 md rfc _epcckclr8 

7.2 Despite any such Copyright Assignment, Ste-

phens Media shall retain (and is hereby granted by 

Righthaven) an exclusive license to Exploit the Ste-

phens Media Assigned Copyrights for any lawful 

purpose whatsoever and Righthaven shall have no 

right or license to Exploit or participate in the re-

ceipt of royalties from the Exploitation of the Ste-

phens Media Assigned Copyrights other than the 

right to proceeds in association with a Recovery. 

Additionally, section 8 provided for termination of 
rfc ª_qqgelkclr« _r _lw rgkc, ?q Mnq_fj nsrq gr8 

In short, the ªassignment« is a sham, Righthaven©s 

claim has been baseless from the outset. Stephens 

Media, which has struggled to hold the litigation at 

arms length, is the true and exclusive owner of the 

copyright and the only entity with standing to bring 

a copyright claim. 

Rfcpc©q kmpc rm rfc nmqr®for example, Stephens 
Media making assertions that are, according to its 
own documents, less rf_l rpsrfdsj, G uml©r em
rfpmsef rfc pcqr* _jrfmsef gr©q glrcpcqrgle, 

Righthaven Defies Court, Ignores Domain Name 
Ruling 
Things start getting a little bizarre right about here, 
as detailed in this April 22, 2011 item by Kurt Op-
sahl at DeepLinks Blog. Even though the Chief Judge 
(of a Nevada federal court) had already dismissed 
Pgefrf_tcl©q aj_gk rf_r qcgxgle _l gldpglecp©q bmk_gl
was appropriate relief, the firm filed a new infringe-
kclr a_qc¡_lb _qicb dmp lmr mljw rfc bmk_gl
name but a whole bunch more: 

Order the surrender to Righthaven of all hardware, 

software, electronic media and domains, including 

the Domain used to store, disseminate and display 

the unauthorized versions of any and all copyright-

ed works as provided for under 17 U.S.C. § 505(b) 

and/or as authorized by Federal Rule of Civil Pro-

cedure 64. 

According to Opsahl, 

Not only has the domain name claim been specifi-

cally and completely rejected by that very court, but 

Righthaven©s new citations do nothing to help its 

claim. As an initial matter, Section 505 does not 

have a subsection (b), and concerns attorneys© fees, 

not the surrender of domains and hardware. While 

Righthaven probably meant to cite to some other 

section and was simply sloppy in the drafting, no 

section of the Copyright Act will help them. In-

deed, Righthaven has already ªconcede[d] that such 

relief is not authorized under the Copyright Act.« 

Psjc 42 bmcql©r fcjn cgrfcp®partly because the 
amspr©q _jpc_bw pchcarcb rfc _peskclr* n_prjw `ca_sqc
it has to do with state law, not federal law. Note that 
the new suit also continues the assertion that 
Righthaven holds exclusive rights to the articles in-
volved®an assertion already undermined by the 
opening of the Strategic Alliance Agreement. 

G¾³»û»UĆ ËùĆàù'2=rù2ûíóù1Uðvù=Āûù1 ð ù¬ÏðùUùIðÏll  

If you want to read just one EFF post regarding fair 
use and Righthaven, this might be the one to read®
by Kurt Opsahl, posted April 26, 2011 on DeepLinks 
Blog, Gr dmjjmuq rfc bgqrpgar amspr©q dglbgle rf_r Aclrcp
dmp Glrcpasjrsp_j Mpe_lgxgle &AGM'©q nmqrgle md _ amp-
yrighted news article was a non-infringing fair use. 
ªRfc ucjj-reasoned opinion sets a powerful prece-
bclr dmp d_gp sqc _lb _e_glqr amnwpgefr rpmjjgle,« 

While considering the purpose and character of 

AGM©q sqc* rfc amspr amkn_pcb rfc sqc k_bc `w AGM

with the use made by Righthaven. The court wrote: 

ª?jrfmsef rfc dmpkcp mulcp* rfc JTPH, used the ar-

ticle for news-reporting, the court focuses on the 

asppclr amnwpgefr mulcp©q sqc* ufgaf* _r rfgq hslc-

ture, has been shown to be nothing more than liti-

gation-bpgtcl,« Rfgq jcb rm rfc amspr rm amlajsbc

that the purpose and character of the work was 

ªrp_lqdmpk_rgtc*« kc_lgle gr u_q sqcb dmp _ lcu

purpose and therefore weighed towards fair use. 

Jgicugqc* ufcl _l_jwxgle rfc ªk_picr f_pk« d_armp*

rfc Amspr lmrcb rf_r Pgefrf_tcl ªd_gjcb rm _jjcec rf_r

_ ¨k_picr© cvgqrq dmp grq amnwpgefr _r _jj,« Glbccd, re-

cently unsealed evidence shows that Righthaven is 

unable to make that allegation, as it is contractually 

prohibited from licensing the works in question. The 

amspr _jqm lmrcb rf_r ªPgefrf_tcl a_llmr aj_gk rfc

https://www.eff.org/deeplinks/2011/04/why-righthaven-s-copyright-assignment-sham-and-why
https://www.eff.org/files/filenode/righthaven_v_dem/79-1.pdf
https://www.eff.org/deeplinks/2011/04/righthaven-defies-court-ignores-domain-name-ruling
http://www.law.cornell.edu/uscode/17/505.html
http://www.eff.org/files/filenode/righthaven_v_dib/RH-ResponseDiBiaseMTD.pdf
https://www.eff.org/deeplinks/2011/04/righthaven-v-cio-it-s-hard-out-here-troll
http://www.scribd.com/doc/53656315/RH-v-CIO-SJ-Order
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JTPH©q k_picr _q grq mul _lb gq lmr mncp_ting as a 

rp_bgrgml_j lcuqn_ncp,« Rfc amspr agrcb rmeBay v. 

MercExchange, a landmark Supreme Court from 

2006, which refused to presume harm to the markets 

of patent trolls (entities that buy up patents solely for 

purposes of litigation). Taken together, this meant 

rf_r rfc ªk_picr f_pk« d_armp d_tmpq d_gp sqc ufcpc

Righthaven is concerned. 

Dgl_jjw* rfc amspr©q mtcp_jj `_j_lagle ajc_pjw bgqda-

vored copyright trolling. The Court noted that 

Pgefrf_tcl©q ªjgrge_rgml qrp_rcew f_q _ afgjjgle cddcar

on potential fair uses of Righthaven-owned articles, 

diminishes public access to the facts contained 

therein, and does nothing to advance the Copyright 

?ar©q nspnmqc md npmkmrgle _prgqrga apc_rgml,« 

The decision confirms that a non-publishing entity 

that uses copyrighted works for litigation is in a ma-

terially worse position than the original publisher in 

a fair use analysis. While Stephens Media would like-

ly have lost anyway, the business model promoted by 

Righthaven ensured that at least two of the four fac-

tors and the balancing favored fair use. 

As the post also notes, other problems with 
Righthaven seemed likely to overshadow fair use 
concerns, but this decision stands as a valuable fo-
cus on fair use: Even if Righthaven had standing 
(which it may not have), there was no infringement. 

Class-Ulû¾ÏËùÅUćóĀ¾ûùûUð³ ûóùG¾³»û»UĆ Ëíóù
ê ĈûÏðû¾ÏËùÅ¾û¾³Uû¾ÏËë 

This piece, posted by Nate Anderson in May 2011 at 
ars technica, notes the start of another front in 
Pgefrf_tcl©q `_rrjcq, @sxxDccb* _aasqcb md tgmj_rgle
Denver Post copyright in a photograph of a Denver 
airport TSA security patdown (Righthaven had al-
ready filed another 50 Colorado lawsuits after the 
Denver Post signed up), launched a class action 
counterclaim. Key points in the counterclaim: 

ü Abuse of process®suing first rather than at-
tempting to negotiate licenses or filing 
takedown letters. 

ü Trying to seize domain names. 

ü J_ai md qr_lbgle8 Pgefrf_tcl bmcql©r amlrpmj
the copyright. 

In the end, the suit claims that all of Righthaven©s 

conduct was ªmotivated solely to intimidate De-

fendants and extract settlement money,« and it not-

ed that vigorous attempts to defend Righthaven 

cases often lead to voluntary dismissals from the 

company. ªRighthaven voluntarily dismisses the 

copyright litigations it has initiated if it foresees 

that it will need to engage in substantive litigation 

with the alleged infringer,« says the counterclaim.  

Apparently the Colorado judge overseeing those 
a_qcq gql©r ksaf dmlbcp md Pgefrf_tcl rf_l rfc Le-
vada judge is, based on this text from a court order: 

Neither The Denver Post nor Righthaven attempted 

to mitigate any damages by simply sending a cease 

and desist letter, nor any other request to discon-

tinue the alleged infringement, prior to initiating 

this action. Instead, Righthaven has brought this 

lawsuit (and apparently 251 others) against alleged 

infringers, further exacerbating the Court©s over-

loaded docket. Righthaven©s motivation for avoiding 

the simple act of requesting that Mr. Hill cease and 

desist is simple, it is using these lawsuits as a 

source of revenue. Such abuse of legal process 

should be rejected. 

Apparently, Righthaven at this point was claiming it 
was suffering from a lack of due process®as it was 
dgefrgle rm _tmgb n_wgle bcdclb_lrq© _rrmplcw©q dccq,
And, as Anderson notes, Righthaven was getting 
kmlcw8 ªone has only to look down the Righthaven 
case list in Colorado to see just how many suits 
have already settled.« 

Criminal Justice Blog Moves to Dismiss Sham 
Copyright Troll Lawsuit 

This is a press release issued May 5, 2011 by EFF®
relating to another Righthaven case involving 
Thomas DiBiase, the case that uncovered the ques-
rgml_`jc l_rspc md Pgefrf_tcl©q qr_lbgle rm qsc, Gr©q
worth noting as a landmark®the point at which fair 
use probably ceased to be the primary reason for 
dismissing Righthaven suits. The key quotation: 

ªCopyright law demands that only the owner of ex-

clusive rights under the Copyright Act can enforce 

copyrights--someone with some skin in the game,« 

said EFF Senior Staff Attorney Kurt Opsahl. ªBut 

the Strategic Alliance Agreement between Right-

haven and the Review-Journal shows that the 

newspaper kept all the rights to exploit its article. 

Righthaven©s role is only to pursue heavy-handed 

lawsuits while trying to extract settlements for less 

than the cost of defense.« 

Old law and modern lawsuits 

Kevin Smith weighed in again on May 12, 2011 at 
Scholarly Communications @ Duke with a truly inter-
esting discussion of champerty (as defined by Bing, 
ª_l gjjce_j _epcckclr `cruccl _ jgrge_lr _lb qmkebody 
who aids or finances litigation in return for a share of 
rfc npmaccbq dmjjmugle _ qsaacqqdsj msramkc«', 

The basic problem that rules against champerty ad-

dress is the buying and selling of legal claims. At its 

most egregious, champerty involves someone mak-

ing a frivolous claim, usually in tort, and selling 

http://en.wikipedia.org/wiki/EBay_Inc._v._MercExchange,_L.L.C.
http://en.wikipedia.org/wiki/EBay_Inc._v._MercExchange,_L.L.C.
http://arstechnica.com/tech-policy/news/2011/05/class-action-lawsuit-targets-righthavens-extortion-litigation.ars
http://arstechnica.com/tech-policy/news/2011/04/judge-to-copyright-troll-your-business-model-isnt-my-problem.ars
https://www.eff.org/press/archives/2011/05/04
http://blogs.library.duke.edu/scholcomm/2011/05/12/old-law-and-modern-lawsuits/
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that claim to a legal speculator. In this way the 

claimant gets a swift and certain profit, while the 

speculator steps in to gamble on a bigger return as a 

result of the lawsuit. 

Over time the rules against champerty have evolved 

and often become subsumed into other kinds of 

regulation. The rules that limit lawyers© contingen-

cy fees are one example of the evolution of cham-

perty prohibitions. The underlying ethical concern, 

which is that courts will be clogged with poorly-

justified lawsuits simply to serve external and pure-

ly financial interests, spans a wide range of legal 

fields and activities. 

EFF used the term in its motion to dismiss one of 
Pgefrf_tcl©q qsgrq, ?lb rf_r©q ufcpc rfgq nmqr©q amn-
nection to Righthaven ends®because Smith is more 
interested in the Georgia State University lawsuit 
&qcc j_rcp gl rfgq _prgajc'* ªufgaf gq `cgle n_prg_jjw
dslbcb `w rfc Amnwpgefr Ajc_p_lac Aclrcp,« 

I want to be clear that this arrangement, where the 

Copyright Clearance Center bears some of the costs 

of prosecuting the litigation, is not precisely the 

kind of thing champerty rules were intended to 

prevent. In the GSU case, the rights holders are 

themselves the plaintiffs, and, since no damages are 

being sought, there can be no suggestion that CCC 

has purchased a stake in any recovery. 

Nevertheless, and in spite of its own protestations, 

the CCC does have a financial stake in the outcome 

of the suit, which goes to trial in a few days. A rul-

ing that narrows fair use even further than the in-

terpretation of it that GSU and many other 

universities are already using would drive many 

more transactions to the CCC and greatly increase 

their revenue. Essentially, CCC is financing an ag-

gressive marketing strategy by paying 50% of the 

litigation costs in this case. They did not buy a 

stake, but they certainly have a stake. 

Gr©q lmr af_kncprw®but it raises similar ethical con-
cerns. 

Suppose, for example, that one of the reasons that 

this case has not settled is that the plaintiffs are not 

subject to the normal financial concerns that ac-

company litigation. With an interested and support-

ive ªangel« absorbing half the costs, it may be a 

smart gamble for plaintiffs to move forward even 

with a weak case rather than negotiate and settle on 

a reasonable ªclarification« of fair use. 

GSU is another and much more difficult discussion. 
@_ai rm Pgefrf_tcl¡ 

Righthaven Loss: Judge Rules Reposting Entire 
Article Is Fair Use 

Rf_r©q B_tgb Ip_tcrq* upgrgleon June 20, 2011 at 
Wired.com©q ªRfpc_r Jctcj,« Rfgq a_qc gltmjtcq _ /7-
paragraph editorial from the Review-Journal, posted 
by a user md _ uc`qgrc ªrm npmknr bgqasqqgml _`msr
rfc dgl_lag_j _dd_gpq md rfc l_rgml©q agrgcq,« Rfcjudge 
noted that there was no evidence to back Right-
f_tcl©q aj_gk rf_r rfc nmqr umsjb pcbsac pc_bcpqfgn
md rfc cbgrmpg_j ml rfc lcuqn_ncp©q qgrc &_l glrcpcqt-
gle aj_gk rm `cegl ugrf* qglac rfc lcuqn_ncp u_ql©r
bringing the suit), that the editorial was not pri-
marily creative work and that the posting was for 
purposes of discussion. 

Bsr rfc hsbec bgbl©r lccb rm bcagbc d_gp sqc8 Fc
also found that RIghthaven lacked standing to sue. 
The defendant planned to seek legal fees. The piece 
notes that some bloggers who had settled with Right-
haven were considering legal action against the firm. 

One unfortunate aspect of this particular article: 
Ip_tcrq a_jjq d_gp sqc ª_l gldpgleckclr bcdclqc,« Gr©q
not. If a use is fair use, it is not infringement. 

; ćóÛUÛ ðùl»U¾Ëù¬¾³»ûóù¬ÏðùlÏÛĉð¾³»ûùûðÏÅÅíóùóĀðĆ¾ĆUÅ 

Kravets again, this time in a May 2011 item at ars 
technica. The gist: Stephens Media asserted that it had 
revised the agreement with Righthaven so that 
Righthaven would have standing. Not that this would 
fcjn ugrf _lw qsgrq _jpc_bw dgjcb* rm `c qspc8 Wms a_l©r
e_gl qr_lbgle rm qsc _drcp wms©tc _jpc_bw qscb, 

But did anything really change? 

Yet under the latest plan, Stephens Media still does 

not give up its copyright ® meaning it wants to 

reap the benefits of risk-free payouts while continu-

ing to retain ownership of the works in question. 

Under the latest terms, which a different Nevada 

federal judge last week ruled did not give 

Righthaven standing, Stephens Media assigns its 

copyrights to Righthaven, but with a number of ca-

veats. Under the deal, Righthaven is required to 

egtc Qrcnfclq Kcbg_ 1. b_wq© lmrgac gd gr nj_lq rm

capitalize on those works for any other purpose 

than bringing an infringement action. And Ste-

phens Media reserves the right to re-acquire for $10 

any copyright it had ceded to Righthaven. 

Gl cddcar* rfc _pp_leckclr npctclrq ªPgefrf_tcl

dpmk ctcp cvnjmgrgle mp pcnpmbsagle rfc umpi*« SQ

District Judge Philip Pro of Nevada ruled in dis-

missing a Righthaven case last week. 

http://www.wired.com/threatlevel/2011/06/fair-use-defense
http://arstechnica.com/tech-policy/news/2011/06/newspaper-chain-fights-for-copyright-trolls-survival.ars
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Copyright troll Righthaven now starts paying 
those it sued 
And things kept getting worse for Righthaven. This 
mlc©q `w L_rc ?lbcpqml*published in July 2011 at 
ars technica. The heart of it: 

Yesterday, a federal judge in Nevada ordered Right-

haven to pay $3,815 in legal fees after botching one 

of its cases. Righthaven had sued one Michael Leon 

back in September 2010, bsr gr bgbl©r ctcl qcptc rfc

right paperwork in the case. When multiple defend-

ants started responding to the court, the judge notes 

rf_r qfc ª`ca_kc qsqngagmsq rf_r rfcpc k_w f_tc

`ccl _ npm`jck« _lb qcr _ fc_pgle rm r_ji _`msr gr, 

?lb rfgq &ªP_lb_xx_« gq _ jce_j epmsn rf_r©q `ccl
handling a number of Righthaven cases): 

The problems here were of a technical/procedural 

nature, but far worse could be coming in the more 

substantial cases. Randazza©s group also won a ªfair 

use« finding last month in another Righthaven case, 

and they are now asking for $34,000. Given the 

standing issues that have plagued Righthaven®

judges have found that the company didn©t even 

have the copyrights needed to bring many of these 

suits®much more pain could be ahead. Given that 

the average Righthaven settlement was apparently a 

few thousand dollars, it wouldn©t take many 

$30,000+ awards to wipe out the cash the company 

has earned in the last few years. 

Righthaven learning it canít change the facts after 
it sues 
Another Nate Anderson ars technica item from July 
2011, this one harking back to the Kravets piece but 
a little more bizarre in its telling. 

Like a leech®or perhaps a tick®the copyright 

lawyers at Righthaven latch on tight and don©t let 

go, even as their cases have begun to crumble 

around them. Instead, they©re doubling down on 

their lawsuit strategy against individual bloggers 

who repost an article or two. 

The story? In June 2010, Righthaven sued Dean 
Mostofi for reproducing an article about foreclo-
sures. The day before this article, the judge tossed 
the case because Righthaven lacked standing to sue. 
Ah, but Righthaven claimed that the 2011 change in 
its agreement with Stephens Media gave it standing. 
Rm ufgaf rfc hsbec pcqnmlbcb¡ucjj* lmr qm ksaf,
Fc mddcpcb _l cv_knjc md uf_r amsjb _lb amsjbl©r
change after filing a suit: 

As an example, a party who misstates his domicile 

may amend to correctly state it. This is an amend-

ment of the allegation. However, that party is not 

permitted to subsequently move in order to change 

his domicile and amend accordingly. This would be 

an amendment of the jurisdictional facts, which is 

not allowed. Here, Plaintiff and [Review-Journal 

owner] Stephens Media attempt to impermissibly 

amend the facts to manufacture standing. 

So what did Righthaven do? 

Hours after the case was dismissed, Righthaven 

filed a brand new lawsuit against him over the same 

charge, on the grounds that this time, the amended 

operating agreement with Stephens Media is in 

force and gives Righthaven standing. 

Righthaven, still angering judges, finally pays 
cash for its mistakes 
Yet another July 2011 ars technica story by Nate An-
derson®this time with a touch of the orphan defense 
&_ ncpqml ufm©q igjjcb fgq narents excuses the killings 
because, judge, » íóùUËùÏðÛ»UË now). Righthaven did 
send a check for $3,815 to a lawyer®although it 
managed to use an obsolete address rather than the 
address of the law firm that appears on its pleadings. 
@sr rf_r©q rfc gagle, This is another story worth read-
gle bgpcarjw9 gr©q dsllw* gd _jqm _ jgrrjc q_b, 

Righthaven has been hit with both fee awards and 

sanctions in various cases, and it has resorted to 

such desperate stratagems to avoid payment that 

the Nevada federal judge overseeing many of its 

cases is fed up. 

@_ai ml Hsjw /2* Hsbec Pmecp Fslr psjcb rf_r ªrfcpc

is a significant amount of evidence that Righthaven 

k_bc glrclrgml_j kgqpcnpcqclr_rgmlq rm rfc Amspr¡

Rfgq amlbsar bckmlqrp_rcb Pgefrf_tcl©q `_b d_grf*

wasted judicial resources, and needlessly increased 

rfc amqrq md jgrge_rgml,« Fc fgr Pgefrf_tcl ugrf _

$5,000 penalty. 

Righthaven asked for and received an extension for 
the payment®but then wanted another one. 

The reason? It had spent so much time investigat-

ing ways to get out of the fine, and expended so 

much effort on dealing with other cases, that it 

simply couldn©t comply in time. (ªCounsel©s inves-

tigation has been extremely time consuming and 

has also been impacted by numerous pending re-

sponses dates in a significant number of Righthaven 

and non-Righthaven matters.«) Also, no one would 

give Righthaven a bond for the $5,000, and the firm 

didn©t want to simply cough up the cash. 

The judge was, by this time, pretty much fed up: 

?drcp pccv_kglgle rfc gqqscq _lb amslqcj©s stated 

difficulties, the Court concludes that it was overly 

generous in granting the extension because coun-

qcj©q qgrs_rgml gq j_pecjw®if not entirely®of his and 

Pgefrf_tcl©q mul k_igle, Pgefrf_tcl _lb grq

counsel should concentrate their efforts on material 

issues and court orders, not wishful research. 

http://arstechnica.com/tech-policy/news/2011/07/copyright-troll-righthaven-now-starts-paying-those-it-sued.ars
http://arstechnica.com/tech-policy/news/2011/07/lessons-in-retroactivity-righthaven-cant-change-the-facts-after-it-suesrighthaven-learning-it-cant-change-the-facts-after-it-sues.ars
http://arstechnica.com/tech-policy/news/2011/07/lessons-in-retroactivity-righthaven-cant-change-the-facts-after-it-suesrighthaven-learning-it-cant-change-the-facts-after-it-sues.ars
http://arstechnica.com/tech-policy/news/2011/08/righthaven-still-angering-judges-finally-pays-for-its-mistakes.ars
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 Further, if counsel does not have time to do all that 

fc lccbq rm gl Pgefrf_tcl©q bmxclq md a_qcq* rfc

Court kindly suggests that he or Righthaven obtain 

additional help, not complain to the Court about 

time constraints. Righthaven also informed the 

Court in its motion that it plans to request a stay of 

the monetary sanction. The Court already granted 

an extension, which it will not change, and sug-

gests Righthaven not waste its time on a motion re-

questing any further relief from the sanction. 

Here, in a separate case, comes the orphan defense: 

In a separate case, Righthaven v. Hoehn, defense 

lawyers are demanding $34,000 after the case was 

rmqqcb bsc rm rfc gqqsc ugrf Pgefrf_tcl©q lack of 

copyright ownership. (To rub salt in the wound, the 

hsbec uclr ml rm psjc _lwu_w rf_r rfc ªgldpglee-

kclr« _r gqqsc u_q _ars_jjw _ d_gp sqc,' Rm _tmgb

paying the opposing lawyers, Righthaven recently 

argued that fees could not be awarded; since Right-

haven had no standing the sue, the court had no ju-

risdiction in the case, and therefore could not 

assign legal fees. 

The defense attorney handling the case, J. Malcolm 

DeVoy, was incredulous. 

ªPgefrf_tcl bcqcptcq qmkc apcbgr dmp r_igle rfgq

position, as it requires an amazing amount of 

afsrxn_f*« fc upmrc, ªPgefrf_tcl qcciq _ psjgle

fmjbgle rf_r* _q jmle _q _ nj_glrgdd©q a_qc gq amm-

pletely frivolous, then the court is deprived of the 

right to make the frivolously sued defendant whole, 

whereas a partially frivolous case might give rise to 

dcc jg_`gjgrw, Pgefrf_tcl©q tgcu* _qgbc dpmk `cgle `i-

zarre, does not even comport with the law sur-

pmslbgle npsbclrg_j qr_lbgle,« 

Rf_r mlc* _q gr f_nnclq* bgbl©r r_ic jmle rm amkc rm
fruition. Yet another Nate Anderson ars technica sto-
ry, this time appearing in August 2011: 

G¾³»û»UĆ ËùðÏlÄ vsùÏć óù|ü±sčččùU¬û ðùê¬U¾ðùĀó ëù
loss 

This piece covers the decision in the Hoehn case. 
Anderson begins with this wonderfully terse sum-
k_rgml8 ªRfc ufccjq _nnc_p rm `c amkgle mdd rfc
Righthaven trainwreck-in-npmepcqq,« ?drcp pcnc_rgle
qmkc md rfc gldmpk_rgml _`mtc &glajsbgle BcTmw©q
quote), we get the outcome: 

The judge agreed. In a terse order today, he decided 

that Hoehn had won the case (as the ªprevailing 

party«) and ªthe attorney©s fees and costs sought on 

his behalf are reasonable.« Righthaven has until 

September 14 to cut a check for $34,045.50. 

êIt was a dumb ideaë: newspaper chain fires 
copyright troll Righthaven 

Rf_r©q B_tgb Ip_tcrq gla September 2011 story at 
ars technica®and he©q osmrgle rfcnew CEO of Me-
diaNews Group (publisher of the Denver Post, the 
San Jose Mercury-News and several dozen other pa-
pers). The new CEO announced the termination of 
the Righthaven deal at the end of September®and 
q_gb fc©b lctcp jgicb rfc gbc_, 

Patml q_gb gd fc u_q Kcbg_Lcuq© afgcd _ wc_p _em* fc

likely never would have signed on with Righthaven, 

ufgaf fmncb rm dgv rfc npglr kcbg_©q dgl_lag_j gjjq `w

suing bloggers and website owners for reposting 

snippets or entire copyrighted articles. Terms of the 

Righthaven-MediaNews deal grant each side a 50 

percent stake in settlements and verdicts. 

L_rsp_jjw* rfc ns`jgqfcp amsjbl©r _ars_jjw qfsr bmul
the three dozen outstanding suits over Denver Post 
items®`ca_sqc* _fck* Pgefrf_tcl ªamlrpmjq« rfc
items and thus the suits. (The story includes a link 
to the agreement. According to the story, the agree-
ment only gives Righthaven permission to sue®not 
any other rights to the content.) 

US Marshals turned loose to collect $63,720.80 
from Righthaven 

Nate Anderson again, this time in a November 2011 
ars technica story®and, again, the first sentence 
k_w q_w gr _jj &`sr G©jj osmrc rfc clrgpc n_p_ep_nf'8 

Looks like it©s time to turn out the lights on Right-

haven. The US Marshal for the District of Nevada 

has just been authorized by a federal court to use 

ªreasonable force« to seize $63,720.80 in cash 

and/or assets from the Las Vegas copyright troll af-

ter Righthaven failed to pay a court judgment from 

August 15. 

Still fighting over the Hoehn fees award, Righthaven 
was claiming that being forced to pay the fees could 
put it out of business or into bankruptcy, thus pre-
venting it from winning the case on appeal. Ir bgbl©r
get the appeals filed on time. The appeals court re-
fused to delay the deadline®and when the money 
bgbl©r _ppgtc* rfc j_uwcpq ml Fmcfl©qside asked for a 
Writ of Execution, this time for roughly twice as 
much money given additional costs and fees. 

Skipping over a few weeks (and some other sto-
pgcq' uc ecr¡ 

Copyright troll Righthavenís domain name now up 
for auction 

Once again ars technica, this time a December 2011 
story by Jacqui Chang. (You might find one of the 
linked stories worth reading; it offers a concise 

http://arstechnica.com/tech-policy/news/2011/08/righthaven-rocked-owes-34000-after-fair-use-loss.ars
http://arstechnica.com/tech-policy/news/2011/09/it-was-a-dumb-idea-newspaper-chain-fires-copyright-troll-righthaven.ars
http://www.scribd.com/doc/59635613/Righthaven-MediaNews-Copyright-Alliance-Agreement
http://arstechnica.com/tech-policy/news/2011/11/us-marshals-turned-loose-to-collect-6372080-from-righthaven.ars
http://arstechnica.com/tech-policy/news/2011/09/copyright-troll-righthaven-goes-on-life-support.ars
http://arstechnica.com/tech-policy/news/2011/09/copyright-troll-righthaven-goes-on-life-support.ars
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summary of Righrf_tcl©q fgqrmpw _lb grq _rrmplcw©q
continued belief that he was doing something 
worthwhile and legal.) 
Fcpc©q rfc dgpqr md rfpcc n_p_ep_nfq* _lb k_w`c

gr©q _jj wms lccb rm ilmu8 

Righthaven©s domain name went up for auction on 

Monday in order to satisfy court judgments against 

the copyright trolling firm. The auction for 

righthaven.com is taking place at Snapnames and 

will remain open through 3:15pm EST on January 

6, 2012. As of publication time, the auction has six 

bidders and the current bid is $1,250. 

As noted in stories elsewhere, the domain finally 
sold for $3,300, to Stefan Thalberg of Zug, Switzeer-
land. The Righthaven man & wife legal team is fac-
ing an investigation by the Nevada State Bar. 

The new righthaven.com includes the Haven-
Blog ugrf rfgq bcdglgrgml md ªpgefr-f_tclcb«8 

past participle, past tense of right·haven (verb) 

1. trans. To turn the tables on. 

2. To inflict total karmic defeat upon, especially by 

kc_lq md _l mnnmlclr©q nspnmprcb qrpclerfq, 

3. To reclaim a maligning term and adopt it as a 

banner. 

4. @righthavened; see: Twitter 

Rfc lcu msrdgr mddcpq ªspineful hosting,« Wms a_l
read more yourself. 

Court Declares Newspaper Excerpt on Online 
Forum is a Non-Infringing Fair Use 
One final note, as the various Righthaven cases un-
wind, this time by Kurt Opsahl, posted March 10, 
2012 _r CDD©qDeepLinks Blog. 

Late Friday, the federal district court in Nevada is-

sued a declaratory judgment that makes is harder 

for copyright holders to file lawsuits over excerpts 

of material and burden online forums and their us-

ers with nuisance lawsuits. 

The judgment®part of the nuisance lawsuit ava-

lanche started by copyright troll Righthavenfound 

that Democratic Underground did not infringe the 

copyright in a Las Vegas Review-Journal newspaper 

article when a user of the online political forum 

posted a five-sentence excerpt, with a link back to 

rfc lcuqn_ncp©q uc`qgrc, 

Rfc icw fcpc8 _l mljglc dmpsk gql©r jg_`jc dmp sqcpq©
posts even if gr u_ql©r npmrcarcb `w rfc BKA? ªq_dc
f_p`mp« aj_sqc, Cvacpnrgle nmprgmlq md _linteresting 
article and linking to that article is fair use. (Opsahl 
nfp_qcq gr amppcarjw8 ªa fair use, not an infringement 
of copypgefr,«' 
Rf_r©q npm`_`jw lmr _jj rfcpc gq rm rfc Pgefrhaven 

qrmpw* `sr gr©q clmsef dmp lmu, Uf_r bmcq gr _jj `mgj

down to? A lawyer (or group of lawyers) sold a 
newspaper publisher on the idea that it could get 
`_ai qmkc md rfc kmlcw gr©q jmqgle `w ecrrgle _ dcu
thousand bucks each from a few million ªgldpglecpq,«
Hey, if only a million lawsuits were settled for $3,000 
each, the publisher would get $1.5 billion®as would, 
to be sure, Righthaven. If you ignore issues such as 
whether Righthaven actually had standing to sue and 
whether these repostings of material freely available 
ÏËùû» ùË ćóÛUÛ ðíóùć có¾û ùconstituted infringement or 
were fair use, it might sound like a pretty sweet 
scheme. The publisher risked $500,000. It was prob-
ably not the best choice. In the process, fair use got 
some positive attention. 

Georgia State 

We turn now to something entirely different, not in 
a good way: A copyright infringement lawsuit by 
three publishers (Cambridge University Press, Ox-
ford University Press and Sage) against Georgia 
Qr_rc Slgtcpqgrw, Rfc qrmpw©q lmr mtcp _lb G©k lmr
attempting to provide a full discussion, but here are 
a few interesting documents along the way. The suit 
has to do with course readings distributed electroni-
cally through e-reserves and course management 
systems. The two university presses and one com-
kcpag_j npcqq rf_r `pmsefr rfc qsgr bml©r qcci b_m-
ages; they seek injunctive and declaratory relief. 
GSU claims that the distribution is fair use based on 
its purposes (teaching, scholarship, research or non-
profit educational uses). The suit was filed in April 
2008 and amended in December 2008. 

Going forward with Georgia State lawsuit 
This October 1, 2010 piece by Kevin Smith at Schol-
arly Communications @ Duke is the earliest I tagged, 
although far from the earliest on the suit. This post 
cites and discusses a decision by judge Orinda Ev-
ans (Federal District Court in Atlanta) on cross mo-
tions for summary judgment, Qkgrf bgbl©r rfgli
either side would win a summary judgment®and 
ufgjc fc u_q pgefr* ªI have to admit to being sur-
prised at how favorable the ruling issued yesterday 
is to Georgia State; even though the Judge clearly 
expects to go to trial, there is a lot in her ruling to 
give hope and comfort to the academic community.« 

For those who are keeping score, the Judge has 

granted the defense motion for summary judgment 

on two of the three claims®direct and vicarious in-

fringement®and denied it in regard to the third 

claim, which is contributory infringement. The 

plaintiff©s motion for summary judgment has been 

denied in its entirety. The net result is that the case 

http://arstechnica.com/tech-policy/news/2012/01/righthavens-lawyers-now-targets-of-state-bar-investigation.ars?utm_source=rss&utm_medium=rss&utm_campaign=rss
http://arstechnica.com/tech-policy/news/2012/01/righthavens-lawyers-now-targets-of-state-bar-investigation.ars?utm_source=rss&utm_medium=rss&utm_campaign=rss
http://www.righthaven.com/blog/
http://www.righthaven.com/blog/
http://www.righthaven.com/about.html
https://www.eff.org/deeplinks/2012/03/court-declares-newspaper-excerpt-online-forum-non-infringing-fair-use
https://www.eff.org/deeplinks/2012/03/court-declares-newspaper-excerpt-online-forum-non-infringing-fair-use
http://ia600509.us.archive.org/5/items/gov.uscourts.nvd.75386/gov.uscourts.nvd.75386.179.0.pdf
http://blogs.library.duke.edu/scholcomm/2010/10/01/going-forward-with-georgia-state-lawsuit/
http://docs.justia.com/cases/federal/district-courts/georgia/gandce/1:2008cv01425/150651/235/
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will go forward on the single issue of contributory 

infringement. 

Rfcpc©q _lot more here, and sinac G©k pc_jjw mljw
jmmigle _r rfc EQS a_qc _q gr gltmjtcq d_gp sqc* G©k
skipping most of it: Gm pc_b Qkgrf©q _prgajc, &Fc©q _
good writer®much better than I am®qm rf_r©q lmr
_l mlcpmsq qseecqrgml, ?jqm* fc ilmuq uf_r fc©q
talking about. ?lb rfcpc gq _ ªHB« after his name.) 
Rfc kmqr pcjct_lr nmprgml dmp d_gp sqc8 rfc hsbec©q
dglbgle rf_r rfc 0..7 EQS amnwpgefr nmjgaw ªml grq
face does not demonstrate an intent by defendants 
to encourage copyright infringement; in fact, it ap-
pears to be a positive step to stop copyright in-
fringement,« Rf_r nmjgaw glajsbcq _ qcr md
checkpoints to be used in determining whether 
something is fair use®_lb gr ªjmmiq osgrc _ `gr jgic
rfmqc sqcb ml k_lw mrfcp a_knsqcq,« Gl rfc _b-
qclac md _ qcrrjckclr* Qkgrf q_wq* ªthis order in-
creases my confidence that the focus will be on a 
realistic and pragmatic evaluation of activities that, 
in my opinion, ought to be considered fair use.« 

Who infringed at Georgia State? 
Peter Hirtle asks that question in this October 4, 
2010 post at LibraryLaw Blog, Fc lmrcq rfc amspr©q
ruling and Qkgrf©q ªcvacjjclr _l_jwqgq« &`pgcdjw bgs-
cussed above). 

The bottom line is that the court did not find Geor-

gia State guilty of direct and vicarious copyright in-

fringement, as the plaintiffs requested. The only 

issue that will go forward is whether Georgia State 

contributed to the copyright infringement of others 

through its implementation of its 2009 policy. 

Fgprjc gq kmqr glrcpcqrcb gl rfc ªsl_lqucpcb oscqrgml
md ufm _ars_jjw gldpglecb«®qglac wms a_l©r f_tc gn-
direct infringement without direct infringement. 

Rfc ns`jgqfcpq qcck rm qseecqr rf_r gr u_q rfc ªji-

`p_pg_lq _lb npmdcqqmpq« ufm qa_llcb* amngcb* bgs-

nj_wcb* _lb bgqrpg`srcb rfc Nj_glrgddq© amnwpgefrcb

umpiq ªml _ ugbcqnpc_b _lb amlrglsgle `_qgq,« Sn-

bcp rfc ns`jgqfcpq© rfcmpw* rfcw amsjb f_tc qscb rfc

faculty members who made or requested the copies 

(and who also write the books they publish) for di-

rect copyright infringement. 

In reality, the most that professors and librarians do 

is make one copy available on a server. Any distri-

bution of these works is initiated by the students. 

The court seemed to recognize this in a footnote 

ufcl gr m`qcptcq rf_r rfc nj_glrgdd©q rfcmpw md jg_`gl-

ity would actually have the students who down-

loaded material be the potential direct infringers. 

The case may hinge, therefore, on whether stu-

dents, and not faculty and librarians, are potential 

direct infringers. The question would then be 

whether a student making a single copy of a brief 

work for educational purposes is a fair use. If it is, 

then there is no direct infringement and there can 

therefore be no indirect contributory infringement. 

Gr©q umprf nmglrgle msr rf_r rfc EQS qgrs_rgml _lb
the Righthaven debacle have only one thing in 
common: Fair use comes into play. Otherwise, the 
major GSU issue that remains is (as far as I can tell) 
the one posed in that second paragraph above: 
ªufcrfcp _ qrsbclr k_igle _ qglejc amnw md _ `pgcd
umpi dmp cbsa_rgml_j nspnmqcq gq _ d_gp sqc,« Fgprjc
also points to another Smith discussion, this time 
on ARL Policy Notes. Also worth reading, given its 
clear note as to why the suit is against GSU adminis-
trators rather than GSU itself (the university is part 
of the state and immune) and its clear discussion of 
three types of infringement liability (direct, vicari-
ous and contributory). 

The GSU E-Reserves Case: Good News? 

@_p`_p_ Dgqrcp©qOctober 10, 2010 ªJg`p_pw @_`cj
Dgqf« amjskl _rInside Higher Ed discusses the GSU 
case®and, as with Smith and Hirtle, Fister is always 
worth reading. She also reads the October ruling by 
rfc hsbec _q emmb lcuq ªdmp lmu,« Fcp qskk_pw md
what GSU is being sued over and why it matters to 
other institutions is crisp and concise: 

This is an important case, because what Georgia 

State does is not unlike what most academic institu-

tions are doing: making selected readings available to 

students either through library e-reserves systems, 

through course management systems, or both. Pub-

lishers feel somebody should pay if so many students 

have access to this literature. Librarians feel they are 

applying the four factor test carefully and paying 

permissions only when the factors do not support 

fair use®`ca_sqc uc a_l©r _ddmpb rm n_w mtcp _lb

over again just in case. Faculty want to expose their 

students to texts that are important to their courses 

but which are not included in textbooks, and asking 

students to pay for the privilege, article by article, 

would make that difficult if not impossible. 

Dgqrcp lmrcq rfc ªumpqr-a_qc qacl_pgm«8 

A ruling that found our systems for making read-

ings available were themselves contributory to cop-

yright violation and therefore illegal or so 

glfcpclrjw pgqiw rf_r uc©b f_tc rm `sw msp u_w msr

of the problem, abandoning fair use as a part of eve-

ryday scholarly life. Any ruling that suggested the 

use of these systems was largely illegal would tamp 

bmul _lw gknsjqc rm q_w ªfcpc©q _ pc_jjw glrcresting 

_prgajc ml rfc rmnga uc©pc bgqasqqgle« mp ªwms pc_jjw

should become familiar with this classic essay, even 

rfmsef gr©q lmr pcnpglrcb gl wmsp rcvr`mmi,« Rfc

http://blog.librarylaw.com/librarylaw/2010/10/who-infringed-at-georgia-state.html?utm_source=feedburner&utm_medium=feed&utm_campaign=Feed%3A+LibrarylawBlog+%28LibraryLaw+Blog%29&utm_content=Google+Reader
http://blog.librarylaw.com/librarylaw/2010/10/who-infringed-at-georgia-state.html?utm_source=feedburner&utm_medium=feed&utm_campaign=Feed%3A+LibrarylawBlog+%28LibraryLaw+Blog%29&utm_content=Google+Reader
http://policynotes.arl.org/post/1242815160/federal-court-narrows-georgia-state-e-reserves-case
http://www.insidehighered.com/blogs/library_babel_fish/the_gsu_e_reserves_case_good_news
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cost to the student (or to the institution) combined 

with the hassle of purchasing permission would 

toss most of those texts off the reading list. 

Dgqrcp q_wq rfcqc qwqrckq bml©r f_pk _srfmpq, Rfcw
rfpc_rcl ª_ pctclsc qrpc_k rf_r bmcql©r _ars_jjw cx-
gqr8 n_wkclr dmp pc_bgleq rf_r bgbl©r sqcb rm `c _s-
qgelcb« `ca_sqc qrsbclrq umsjbl©r `c ugjjgle rmpay 
for expensive course packs. She also does something 
interesting and a little wicked: Looking at the mis-
sion statements of the three publishers, two of them 
slgtcpqgrw npcqqcq, Mvdmpb8 ªdsprfcpq rfc Slgtcpqgrw©q
objective of excellence in research, scholarship, and 
cbsa_rgml,« A_k`pgbec8 ªrm dsprfcp rfc Slgtcpqgrw©q
objective of advancing knowledge, education, learn-
gle* _lb pcqc_paf,« Q?EC ª`cjgctcq n_qqgml_rcjw rf_r
engaged scholarship lies at the heart of any healthy 
society and that education is intrilqga_jjw t_js_`jc,« 

Gr©q f_pb rm qcc fmu qsgle slgtcpqgrgcq ufmqc d_asjrw

members want to share knowledge with their students 

is advancing knowledge, or to believe that the imposi-

tion of more cost on students or on the libraries that 

try to support their learning will make society any 

healthier. We clearly need a new way of funding pub-

lication costs if these publishers have a genuine inter-

est in furthering knowledge and education. 

Good stuff. 

The other shoe drops 
Back to Kevin Smith at Scholarly Communications @ 
Duke, this time on December 12, 2010, discussing 
another lawsuit®against UCLA (the university it-
self) for copyright infringement because it streams 
digitized video through its course management sys-
tem. This time the plaintiff wants damages. 

The link between the two is clear: In both cases, 
the university uses course management systems to 
provide certain materials in the belief that doing so 
represents fair use (including special academic ex-
acnrgmlq rm amnwpgefr', ?lb* _q Qkgrf q_wq* gr©q _n-
mrfcp n_pr md ªrfc _qq_sjr ml _a_bckga d_gp sqc,«
Otherwise, the suits are quite different, in ways that 
make the second suit surprising.  

Ksaf md Qkgrf©q bgqasqqgml amlacplq rfc oddi-
ties of the suit and you really should read the origi-
l_j gd wms a_pc _`msr rfgq qmpr md rfgle, @pgcdjw* gr©q
odd that the suit comes from an association rather 
than the named distributor (generally, since an asso-
ag_rgml fmjbq lm amnwpgefrq* gr a_l©r qsc'9 gr©q mbb
that it names UCLA itself as defendant and claims 
damages, since UCLA is an arm of the State of Cali-
fornia and presumably entitled to sovereign immun-
grw9 gr©q mbb mp _r jc_qr glrcpcqrgle rf_r rfc qsgr emcq
to lengths to try to preclude a fair use defense®

including the issue of whether the purchaser of a 
DVD has agreed to licensing restrictions that ex-
clude fair use. 

G bml©r f_tc ksaf rm q_w fcpc cvacnr8 Em pc_b
the piece. 

A nightmare scenario for higher education 

Back to the GSU case, which was headed for trial in 
May 2011. Kevin Smith wrote this May 13, 2011 
piece at Scholarly Communications @ Duke after pe-
rusing various pre-trial motions. He was particularly 
struck by the proposed injunction desired by the 
plaintiffs* Gr©q osgrc _ bmaskclr* _qigle dmp qmkc
modest remedies: 

Subject only to the provisions of Paragraph III 

hereof, GSU shall be and is permanently enjoined 

and restrained from creating, reproducing, trans-

mitting, selling, or in any manner distributing, or 

assisting, participating in, soliciting, encouraging, 

or facilitating the creation, reproduction, download, 

display, sale, or distribution in any manner of, cop-

ies, whether in hard copy format, digital or elec-

tronic computer files, or any other format, of any 

and all Works without permission. 

Paragraph III doesn©r fcjn _jj rf_r ksaf, &Rfcpc©q
also a requirement that GSU make most or all of its 
computer systems available to the plaintiffs to moni-
tor compliance, a requirement that would probably 
tgmj_rc _ lsk`cp md qr_rc npgt_aw j_uq,' Qkgrf©q r_ic
(excerpted, but you should read it in full): 

I have always known that there was a lot at stake 

for higher education in this case, but the injunction 

the publishers want would be a nightmare scenario 

beyond even my most pessimistic imaginings. 

First, if this injunction were adopted as proposed, it 

would enjoin everyone at Georgia State, including 

students, who would seem to largely lose their fair 

sqc pgefrq `w tgprsc md clpmjjgle _r EQS¡Gr umsjb

make GSU responsible for every conceivable act of 

copying that took place on their campus. In short, 

administrators at Georgia State would have to look 

over the shoulders of each faculty member whenever 

they uploaded course material to an LMS or any oth-

er web page. Arguably, they would have to monitor 

student copying at copiers provided in their libraries, 

qglac EQS umsjb `c clhmglcb dpmk ªclamsp_egle mp

d_agjgr_rgle« _lw amnwgle* `cwmlb _ jgkgr md _`msr 2

n_ecq* rf_r u_q bmlc ugrfmsr ncpkgqqgml¡ 

I can only imagine the angry reaction of faculty 

members if this requirement were actually imposed 

on our campuses; they might finally rebel against 

the exploitation they suffer from these ªacademic« 

publishers. In any case the order quite literally asks 

the impossible and was apparently written by peo-

http://blogs.library.duke.edu/scholcomm/2010/12/12/the-other-shoe-drops/
http://blogs.library.duke.edu/scholcomm/2011/05/13/a-nightmare-scenario-for-higher-education/
http://blogs.library.duke.edu/scholcomm/2011/05/13/a-nightmare-scenario-for-higher-education/
http://docs.justia.com/cases/federal/district-courts/georgia/gandce/1:2008cv01425/150651/300/1.html
http://docs.justia.com/cases/federal/district-courts/georgia/gandce/1:2008cv01425/150651/300/1.html
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ple with no functional knowledge of how higher 

education actually works. The administrative costs 

alone would be staggering, not to mention the per-

mission fees. 

Smith believes the real purpose is to drive more 
money to the Copyright Clearance Center (apparent-
ly funding 50% of the suit) in the form of permis-
qgmlq, ªRfc u_w rfc glhslargml umsjb _aamknjgqf
this would be by entirely eliminating fair use for 
Ecmpeg_ Qr_rc,« 

Escqq uf_r©q amlqgbcpcb _aacnr_`jc _q _ ªjgm-
grcb« cvacpnr= /.# mp /*... umpbq md _ npmqc
work®whichever is less, ªMany schools that adopt 
10% as a fair use standard will be shocked to find 
that, under this definition, that is often still too 
much to be acceptable, since the 1000 word limit 
will usually take over.« &/*... umpbq k_ic sn jcqq
than a page and a half of Cites & Insights.' Rfcpc©q
also a rule about cumulative effect®the total num-
ber of excerpts across the entire GSU campus. Oh, 
and no more than 10% of the total reading for a class 
could be such brief excerpts: 

The point of this rule is nakedly obvious. If a cam-

pus had the temerity to decide that it was going to 

follow the rules strictly (since the flexibility which 

is the point of fair use would be gone) and make 

sure that all of its class readings fell within the 

guidelines, they still would be unable to avoid pay-

ing permission fees. Ninety percent of each class©s 

reading would be required, under this absurd order, 

to be provided through purchased works or copies 

for which permission fees were paid, no matter how 
short the excerpts were. 

Smith docql©r `cjgctc gr umsjb `c nmqqg`jc rm amknjw
ugrf rfc mpbcp* a_jjq gr ª_ lgefrk_pc* _ rpsc bwqro-
ng_*« _lb fmncq rfc hsbec gq qclqg`jc clmsef lmr rm
ep_lr gr, G©k _qrmlgqfcb _r rfc qfccp mtcppc_af md rfc
proposal from two university presses and an aca-
demic publishers®_q rfmsef rfcw©pc jgrcp_jjw _r u_p
with universities. 

This piece drew a lot of comments, some of 
them surprising. (The sheer number of comments 
may have to do with /. picking up the story.) 

The Georgia State filing§A declaration of war on 
the faculty? 

Paul Courant weighed in on this proposed order in 
a June 9, 2011 post at Au Courant. He begins by not-
ing distinctions between adversaries and enemies. 
Gr©q _ emmb bgqasqqgml8 Uc _jj bc_j ugrf _btcpq_pgcq*
_lb qmkcrgkcq rfcw©pc msp dpgclbq®but differ from 
us on one isssc mp _lmrfcp, ªBut in a case currently 
before a federal court in Atlanta, Cambridge Univer-

sity Press et al v. Patton et al, three academic pub-
lishers, with the support of other publishers© organi-
zations, notably the Copyright Clearance Center, 
have taken a position that crosses the boundary 
from adversary to enemy.« 

Agrgle Qkgrf©q r_ic ml rfc npmnmqcb mpbcp*
Courant adds: 

YU[fgjc gr©q lmr _l slamkkml qrp_rcew rm _qi dmp d_p

more than you expect to receive in a negotiation, 

which this proposed injunction surely is, your 

ªfgef`_jj« mddcp gq acpr_gljw qmkcrfgle rf_r wms

umsjbl©r kglb f_tgle, Uf_r rfc nj_glrgddq _pc q_wgle

is that they are quite willing impose enormous costs 

on academic performance and academic freedom in 

exchange for higher profits. This is not the request of 

a friendly adversary; this is the attack of an enemy. 

Amsp_lr©q _l _srfmp _lb _ d_asjrw kck`cp* _lb q_wq
he does not know that he could comply with the 
npmnmqcb pcqrpgargmlq8 ªrfcw _pc rmm mlcpmsq _lb
ksaf rmm cvnclqgtc,« 

Call me gullible, but even now I am not fully per-

suaded that academic publishers are the enemies of 

faculty and the university. However, I do think that 

something has gone horribly wrong when entities 

that were created to serve scholarship employ legal 

procedures that would hamstring scholars and stu-

dents who engage in customary and effective be-

haviors in their teaching and learning. I hope that 

Judge Evans will recognize that the publishers© pro-

posal is a plain violation of copyright and would be 

destructive of vital public purposes. And I hope 

that cooler heads will prevail among the plaintiffs 

as well. If not, we will have to find other means to a 

better future than the one which the publishers 

propose. Whether that future can include publish-

ers who would behave inimically to the purposes of 

higher education is less certain. 

He also links to the proposed faculty certification 
form that would have to be filled out for each piece 
of material to be used in electronic course reserves, 
_lb gr©q osgrc _ jgrrjc dmpk, @w rfc u_w*one graph or 
chart from a book or periodical issue (or a drawing 
or cartoon or picture) is enough to require the form 
and to put cumulative use restrictions into play. 

Dispatches from the Future 

This one you really need to read in the original, 
posted on June 13, 2011 by Barbara Fister in her 
ªJg̀p_pw @_`cj Dgqf« amjskl _rInside Higher Ed®a 
qskk_pw a_l©r bm gr hsqrgac, Qfc©q gk_eglgle _ dsrspc
in which the GSU suit has been settled on the plain-
rgdd©q npmnmqcb rcpkq &_lb* md amspqc* _bmnrcb cjqe-
where®through threat of lawsuit if necessary). 

http://news.slashdot.org/story/11/05/19/0248238/Academic-Publishers-Ask-The-Impossible-In-GSU-Copyright-Suit
http://paulcourant.net/2011/06/09/the-georgia-state-filing-a-declaration-of-war-on-the-faculty/
http://paulcourant.net/2011/06/09/the-georgia-state-filing-a-declaration-of-war-on-the-faculty/
http://paulcourant.net/wp-content/uploads/2011/06/faculty-certification1.pdf
http://paulcourant.net/wp-content/uploads/2011/06/faculty-certification1.pdf
http://www.insidehighered.com/blogs/library_babel_fish/dispatches_from_the_future
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Where Smith refers to a nightmare scenario, Fister 
spells out that nightmare in real life. 

One excerpt from a wonderful piece: 

? qncag_j gqqsc md wmsp qmagcrw©q hmspl_j ns`jgqfcb

rfgq ucci gq bctmrcb rm rfc amlacnr rf_r wms©pc amv-

ering this afternoon. What a goldmine! One of the 

articles has a chart that will really get the idea 

across, and another one has a table full of results 

that would be perfect for a discussion. You make a 

couple of screen shots and start to insert them in 

your slidedeck before remembering rf_r wms©pc mljw

allowed to use one illustration from any journal is-

sue without first getting permission. You send 

quick e-mails to the authors, who you know from 

amldcpclacq, @mrf pcnjw _jkmqr glqr_lrjw, Rfcw©pc

thrilled that you want to use their research in your 

rc_afgle, Sldmprsl_rcjw* rfcw bml©r mul rfc amny-

pgefr, Wms©jj f_tc rm em rfpmsef rfc ns`jgqfcp, Rf_r©q

mi_w* wms ilmu rfc ns`jgqfcp9 gr©q wmsp qmagcrw _drcp

all. But since the organization outsourced their 

publishing operations, the copyright belongs to a 

for-profit corporation based in Europe. You search 

for their permissions policy online, but run out of 

time. Would have been sweet . . . 

As far as I can tell from looking at the source docu-
ments, Fister is not exaggerating. Not at all. 

Licenses, prices, fair use and GSU 
Kevin Smith again, writing after the actual trial. This 
post appeared at Scholarly Communications @ Duke 
on August 3, 2011. He links to post-trial briefs from 
both sides (requested by the judge) and some unre-
lated publications. 

Pc_bgle rfc nj_glrgddq© `pgcd* G u_q qrpsai dmpacdsjjw

by the realization that they are asking the Judge to 

eliminate fair use virtually entirely for academia 

and instead substitute a compulsory license. This is 

especially clear when you see in their proposed in-

junction a requirement that permission be obtained 

for 90% of the readings in any course, regardless of 

whether or not some or all of that 90% could be 

considered fair use (under the extremely restrictive 

definition provided in the proposal). This is essen-

tially asking the court to force a license even where 

the law®undcp _lwmlc©q glrcpnpcr_rgml®does not 

require it. 

The defendants argue fair use. Smith finds the ar-
gument compelling, noting two points in particular: 

First, the defendants address the frequent claim 

made by publishers that the Supreme Court, in 

Campbell v. Acuff Rose Music, has limited fair use 

to situations that are transformative and that copies 

for educational purposes are not transformative. 

The defendants proposed Conclusions of Law point 

out that Campbell itself expressly renounced this 

claim in two ways. First, it explicitly noted that 

ªrp_lqdmpk_rgtc sqc gq lmr _`qmjsrcjw lcacqq_pw dmp _

dglbgle md d_gp sqc,« Rfcl* gl _ dmmrlmrc &lsk`cp

//'* rfc A_kn`cjj Amspr qr_rcb rf_r ªRfc m`tgmsq

statutory exception to this focus on transformative 

uses is the straight reproduction of multiple copies 

dmp aj_qqpmmk bgqrpg`srgml,« Wms qcjbmk ecr qsaf

devastating language to direct against one of your 

mnnmlclr©q aclrp_j amlrclrgmlq, 

Rfc qcamlb pc_jjw gknmpr_lr _qncar md rfc bcdclb_lrq©

proposed Conclusions of Law is this simple (if gram-

matically awkward) statement, which ought to be re-

peated like a mantra whenever fair use is discussed, 

`ca_sqc gr gq qm m`tgmsqjw pgefr8 ªRfc d_gp sqc bcdclqc

would mean nothing if it addressed only those uses 

that plaintiffs have not developed a mechanism by 

ufgaf rm af_pec dmp qsaf nmprgmlq md rfc umpi,« 

Gr©q f_pb lmr rm jgic rf_r j_qr osmrcb qclrclac* _uk-
u_pb mp lmr, Mp* _q rfc dgpqr amkkclr q_wq* ª?kcl « 

?lb rf_r©q gr dmp rfgq bgqasqqgml, Gr©q _jqm rfc clb
of Part 1 of this two-part rmslbsn, Kmpc j_rcp¡ 

A Funny Thing Happened On the Way to This Issue 

When I wrote this section in mid-May, a penulti-
k_rc n_p_ep_nf q_gb rfc hsbec f_bl©r gqqscb _ psl-
ing; these things take time. The judge did issue a 
ruling. On May 11, 2012. Judge Evens found copy-
right infringement in five of the 99 cases, fair use 
(or some other justification) in 94 cases. But she did 
find infringement in five cases®in a thoughtful 
350-page decision. A lot has appeared since then 
and will continue to appear as the publishers pro-
pose an injunction, GSU and others respond and the 
judge determines how to go forward. 

I have 20 grckq r_eecb ugrf ªeqs«in my diigo 
library tagged gsu®gr©q lmr cvf_sqrgtc `w _lw
means* `sr gr©q _ qr_pr. This case will expand the un-
derstanding of fair use and undermine some of the 
more nonsensically restrictive guidelines for its use 
ugrfgl _a_bckg_, @cwmlb rf_r* G f_tcl©r _ ajsc, 
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